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ELENCHUS CONSILIO- 

RUM PARTIS QU ART/L 


C 0 N S I L i V M 
C X L 1 1 1. 



|E facerdotali benedidione in matrimo- 

[ nns non omittenda. 

De confcnfu Parentum in nuptiis adhibendo. 
Orthodoxo non licet infidelem, puta Anabaj «ei- 
dam, &c in matrimonium ducere. 

Ob defcrtioncm,an& quando matrimonium folvi podii? 

ln matrimonio putativo adulterium non committitur. 

c x L 1 K 

T eftamentum apud Ada conditum , 6 exinde repetitur, an 
eo iplb revocatum cenfeatur ? 

Tcdamentum quomodo revocari debeat, & quando revo- 
catum cenfeatur vel non? 


c x l y. 

An in patdo, quod ad confer vationem familix initum, per 
verba illa, of)nc ftmbtr oDcr £ctbeer6oi/folum mafculi, vel etiam 
focminx ex mafculis prognatae veniant? 

De pacifcentium mente fi condat, verba non funt curanda. 

. Ex prohibitione alienationis extra familiam; an fideicom- * 
mifiiim dicatur indudtum.in cafum mortis, vel foliimincafum 
alienationis. 

Prohibita alienatione extra familiam, an cenfeatur prohibita 
tedamenti fadio rcfpeedu hxredumabinteflatofuccedentium. 

FideicommifTum an prae fumatur? 

c x l y /. A 

Notabilia quxdam in procefiii contra Sagas indituendo; ubi 

de Inquifitione, Indiciis, Tedibus, Denunciationibus, &c. 

c x l y 1 1, 

Patdis dotalibus an & quatenus hxreditas dari polfit vel 
non? Vbi de requifitis ejusmodi paedorum, &c. 

c x L y 1 1 L 

Feuda Ducatus, Comitatus, &c. an dividi , vel primogenito 
foliim relinqui debeant? 

. X Q »"* 0 . 
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XLENCHVS. 

Quando Ius primogeniturae indudum ccnfcatur? 

An & quando Primogcnituram in feudo Imperii Impera- 
tor vel cum conlenfu ipfius, Vafallus inducere podit? 

De Compromiflis inter conjunftos. 

c jc l i x. ■. 

An curatores mulierum ad inventarium teneantur? 

De Curatoribus mulierum; & quae fit differentia inter illos 
& Curatores minorum, prodigorum, furioforum,&c. 

Statuta quomodo intelligenda & interpretanda ? 

Statuta ufu moribusque Civium non recepta, non ligant. 

De obfervantia & ufurpantia fubfecuta- 
.c L, 

Principibus, Comitibus, &c. Imperii an Tcdamenta absque 
folennitatibus juris civilis condere liceat vel non? 

Convocatio & rogitus Notarii ac tedium, an fufficiat, quo 
minus tedamentu fubfidat, (i tedator, antequam ii advenerint, 
decedit; eo nempe cafu, quando de ejus voluntate & propria 
manu (cripta fchedula condat? 

Ha res certus de voluntate T edatoris, an podic bona con- 
fcientia illam, prstextu omidx folennitatis juris pofitivi, impu- 
gnare? c l t. ' 

06 rin $urft(ic6c ‘prtfon ityt fymatyqut »n6 ©cfimucf ffjrcm 
(Bemajjl fcficnrfcn moq? 

Dos an & quando revertatur ad patrem vel non ? 

Donatio inter Conjuges an& quando valeat vel non? 

Dc Confirmatione Iudicis. 

. • 

Ceffio quando fadta cenfcatur ? 

Quae de dote dicuntur, an locum quoque habeant in jocali- ‘ 
bus & bonis paraphernalibus ? 

An & quando dos loco legitimx Iuccedat vel non? 

An de Iure Saxonico uxor marito Geradam donare podit vel 

Geradaquid fit:& qua: ad eam pertineant? (non? 

Bona reditutioni fubjecta in prxjudicium tertii alienari ne- 

Donatio temuneratoria quando valeat vel non? (queunt. 
c L i i. 

Ratione prxdiorum in alie no territorio litorum , cui debea- 
tur collecta ? 

c L 1 II. 

<5e gcfragt : <EOaim cin Vafall citrea ©rafcn roiter KaifcrI. 
SJftafeft. delinquirt, o6fcmc£c£cn Dem ©rafer» oDer j$r<r$f?a|. am 
fcanrbe falle? 

Feuda an veniant in Confifcationem ? 

1 Mors civilis quando pro naturali habeatur ? De in- 


/ Digilized by Googl 


K L X N C H X S. t . 

C L l V. 

De invalidicatc cujusdam tedamenti. Vbi de rcquifitis te- 
ftamcntorum. 

Religiofi, Monachi, &c an & quando teftesefle poflint in 
tedamentis, vel non ? 

An idoneus fit tcftis in tedamento, qui ex eo commodum 
confcquitur? fretur? 

Claufula Codicillaris tedamento adjeCta, quando nihil ope- 

Adoptatus an (uccedat adoptanti ab intedato/ 

Vxoran marito de jure communi (uccedat? 

Adoptio quomodo probetur, & ex quibus verbis quis ado- 
ptatus ccnfcatur? 

c it. 

De validitate cujusdam ultimae voluntatis. 

Si nxor pod dotem in paCtis dotalibus conditutam , tedan- 
di potedatem in bonis quibusdam fibi refervavit, ea licentia ta- 
men non utatur, fed fine tedamento diem fuum obeat. Vtrum 
maritus in iis bonis refervatis fuccedat 

civi. 

An quis pod aditam haereditatem, Tcdamentum (eu ex ra- 
tione (olennitatum, feu ex aliqua alia caufa impugnare pofiit ? 

Subditutio quando cenfcatur fidcicommiflaria vel vulgaris 
(bliim? 

Legatarius vel fideicoromifiarius pendente conditione de- 
cedens, an legatum vel fideicommifium fub conditione reli- 
ctum, ad hasredes transmittat? 

Legatariis & fideicommiflariis an tedamenti exhibitio in to- 
tum vel pro parte tantum fit facienda? 

Fideicommifium conditionale,an cedi vel vendi, ac etiam 
de eo tranfigi pofiit ? 

De cautione fideicommifiario ab hzrede prxdanda i 

c L VII. 

Dc voluntate tedatoris przcise obfcrvanda? 

Haeres obligatus Legatario JU guten (9ii(t6ricfttt/ an pofiit ardi- 
mationem offerre: przlertim in moneta reprobata, vel Deu 
?f)a(tr }u io. (Bilitxn ^cvccfiiitt i 

Et quomodo ejusmodi in cafu legatario, talem qui mone- 
tam acceptavit, (ubveniendum ac profpiciendum fit? 

Dc reditutione in integrum ob ixfionem , praefertim mulie- 
ribus concedenda? 

Transactio non infpeClis nec cognitis tabulis tedamenti, an 
valeat vel non/ )■( i Antetn- 
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BLtNCHVS. 

An tempus quadriennii ad petendam reftitutionem in inte- 
grum praefixum, ftatuto abbreviari poifit? & quibus in cafibus 
locum non habeat ? . : 

Non prxfumiturTeftatorcm ftatim a priori voluntate recef- 
fifle, vel mentem mutafle? 

De jure accrefccndi :an fcilicct portio deficiens pro virili, vel 
proportionibus hxreditatis vel Legatorum accrcfcat? 

c lv 1 1 1. 

Injuriarum arftio ut locum habeat, quz requirantur? 

Quando item injuria illata dicatur, vel animus injurandiprx- 
fumatur vel non? ubi, an is , qui dixit, per mulieres tum, qui 
variolis laborabat, ex quibus poftea mortuus eft, melius, quam 
Medicos curari potuiffc; exque fi adhibitx fuiflent, forraflis 
dcfun&um adhne in vivis futurum cfle.&c. injuriarum a<5lio- 
ne a Medicis conveniri queat vel non ? 

Item, anis, qui ejusmodi verba revocavit, nec animo inju- 
riandi ea protuliffe affirmavit, ob revocationem infamia aliqua 

De Medicis, eorumque arte. ( laboret? 

c l i x. 

De intellc&u tit. iy. non^trcrbutig bcr fnuttrfiSfligcn (Biltfr/ 
Juris Municipalis Wirtembergici: an nimirum illius dispofitio 
(in verbis illis: 3nbcn /cntgtn.pnab tmb ©iltcrn «btr/bmit 
fiwtq jur ^cit/ba fdbiges <£f>cgctn4cbt tobs ecrfabrett/npdj bcp atto 
beni gcflanbcn / t>nt> Drw wrftorbm (fbrgcmilcbt tiocfi nicbt pleno 
jure fo ttJof init TJupcit/ ala ©gent^umb trfangt gdjabt/ fas nacfy 
gdafTtnc ^bcgcmdcbt/ ba cu g(cicf) ter mlfTcnbni perfon^ob crfc* 
bai Unirtc/mcbt trbf4f)ig fct)n follc/ic.) locum quoque habeat, fi 
uni conjugum, durante veteri Jure iMunicipali, bona affc&a 
funt.ac is penes quem ufusfru&us adhuc conftitutus erat, de- 
mum introdueffo novo jure mortuus fuerit? 

Jus vel ilatutum novum quomodo interpretandum: ac an 
, Sc quatenus antiquo deroget? fgendum? 

Statutum generaliter loquens , generaliter quoque intelli- 

C L X. 

Conjux fuperffcs conjugi pnmortuocum liberis fuccedei 
re volens, an propria bona in divifionem conferre teneatur ? 

c l x i. 

An Dominus fundi fervientis in eo quicquam facere poffic, 
per quod ufus fervitutis deterior incommodiorve fiat, vel etia 
impediatur? c L x 1 1. 

An maritus uxori.quxob faevitiamab eo difccdit.ad alimen- 
ta teneatur, fi prxfcttim ea dotem & alia bona, quz ipfi attulit, 
repetiit? In eri- 
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ELENCHUS. 

C L X 1 I /. 

In crimine Sodomix conatus quomodo puniatur? 

c l x i y. 

Contra reum convi&um abfentem , & e carcere aufugien- 
tem, quomodo procedi debeat/ 1 ubi, an contra talem lententia 
capitalis ferri poflit? Item , de annotatione bonorum. 
c L x K 

Nobilium in civitate alicujus Ducatus habitantium, quis fit 
judex competens/ 1 

CLxyi. (non? 

De fervitute: ac quando per prxlcriptionem acquiratur vel 

c l x v 1 1. 

De peremptoria Citatione. 

De materia, Ifin. C. de Edta. D. Hadr. toRend. ejusque re- 
quifitis ab hzrede probandis. 

De exceptionibus contra immiffionem,;* d. i fin.zc quando 
non obftent? 

Haeredis inftitutio condi tionalis,an& quando valeat vel non? 

Legitimx, an onus vel conditio apponi poffit? 

Rcgulx quxdam generales ad validitatem Tcftamentorum 
conducentes. 

Haeredis inftitutio quando conditionalisccnfeatur vel non? 
Remedium L fin . an competat hzrcdi conditionah.ante condi* 
tionis eventum? 

Filii in dubio, an & quando ante parrem dcceflilTc prae fu- 
mantur vel non.? 

Mors an & quando prxfumatur? ( cum habent. 

Qux de hxrcde, m d. / fin. dicuntur, etiam in fubftituto lo- 

Legitimaaut jus petendi legitimam, ejusq; fupplementum, 
non agnitum, nec petitum,an & quando transmittatur vel non? 

Allegans mortem alicujus, probandi onere gravatur, 

c l x y i i L 

In cafu homicidii, Crt eiit reifentw ,Knc$t fcitlttt^untfcrn ent* 

clxix. ( kibu 

Reus (in crimine veneficii) tortus, delitftum confitens,ac po- 
ftea revocans confeftionem, an poffit ad mortem condemna- 
ri, vel qua conditione & modo dimitti? 

• c l x x. 

Poena &cr ‘Srp^ct»$6rrcfitr/ quando locum. non habeat? 

c l x x i. 

*■ Fcemina Icmel exdula,an in perpetuum maneat exclufa? 

Renunciatio fimpliciter fada, f>$ ttuff titKU ItWgtn 2lnfflll/fi 
fratres, qui fadti tempore exiftebant, nullis mafcujis, fed tantum 

):( + filia- 
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B L B N C H V 

filiabus relidis-, deceffcrint, an filix hz amitx rcnuncianti , in 
portione, quam fratrib. cdfit.irapcdimento eflepofiint vel non? 

Ac in eo cafu quomodo & a quo debita, fi quz frater reli- 
quit, fint exfolvenda ? 

De natura rcnunciationis, 6tf? JU dttcttt Icfctgcrt Stnfaff. 

Quibus in cafibus,fi de feudo controverfia eft, cognitio non 
ad judicem ordinarium fpedet/* 

Filix rcnunciantcs, in caiu.quo ex fratribus nulli relidi funt 
mafculi, an bona rcnunciata propria authoritate occupare po£ 
cl xxii. (fintf 

An de Clericorum bonis Magiftratui feculari etiam debea- 
tur fer Sibjug/ przfertim, fi nulla bona immobilia in ejus terri- 
torio fita habent i 

De exemptione Clericorum a iccularium jurisdidione. 
c l x x 1 1 u 

In cafu teftamenti non rite & fecundum formulas juris mu- 
nicipalis Wirtembcrgcnfis conditi 

cl x x i v. 

In cafii compromiiE 

c t x x v. 

Immunitas concefla a Colledis, an fc extendat ad cafum 

nccdfitatis, belli puta/*&c. 

c l x x r i. 

Poena adukerii.de confuetudineGermanix, an fit capitalis; 
prxfcrtim.fi unus conjugum alteri delidum remiferit/* 

c l x x v 1 1. 

Totturz quando locus efle nequeat/* 

c l x x v 1 1 1. 

An inccftus committatur cum forore uxoris/* 

c l x x i x. 

Ad mortem condemnatorum Tcftamenta, an & quatenus 
valeant vel non/* 

Tcftamcntum ejus, qui nondum convidusdc damnatus 
fuit, an irritetur/ 1 

Hxreditas indigno ablata, cui acquiratur; an nimirum fi ico 
vel hxredibus proximioribus cedat/* 

Indigno hzreditatem capere nolente, an nihilominus Fifcus 
fiiccedat , proximioresque excludat ? 

An etiam is indignus fit, qui Teftatorem non ex vero dolo 
malo occidit/* 

Fifcus indigno fuccedens , ad legata & onera hxreditam 
prxftanda tenetur. 

An Sc quando Fifcus depoficlfionatus rcfpondcrc teneatur 
vel non t De lute- 


Dc hxrede indigno: & quis ei fuccedatf 

Donatio ex quibus invalida reddatur vel revocari poflit? 

De donatione cum modo, vel ob cautam, non fecuta. 

Donatio, (i a donatario, tanquam ab indigno revocetur, an 
Fifco.vel cui cedat? 

Donatio vel alienatio, quando in fraudem Fifci fafta cen- 
featur vel non ? * , 

Bona fagarum,an confifcari poflint? 

“Oom 2Uigc6m Ixrfyvtn. 

c l x xx. . >• 

In cafu reluitionis bonorum oppignoratorum cui incumbat 
probatio & fpecificatio pertinendarum, &c- 

ltcm,an & quatenus Va talius Domino feudi indicare tenea- 
tur, quae bona ad feudum pertineant vel non? 

PotTctTor rerum pignoratarum, vel Vaiallus, an potTetlionc 
privari potlit, donec probatum fuerit, quid & quantum fu op- 
pignoratum, vel feudalc? • 

Quomodo intclligarur illud, quod dicitur, Principem fum- 
mum nunquam depotTetlionatum litigare debere: ubi etiam 
deabfoluta & extraordinaria Principis poteftate.? 

CQon^efnfjoftn: ac quid tub iis concetlum intelligatur? 

Dc pcrtinentiis,& earum probatione. 

^dnftfff quam jurisdi&ionem habeant: ubi dc claufula.mtt 
«Ite» mrt> jt^ltcbcn jfjren &uttn /mittouttm *mt> ^iu^unqcn/imt 
'Sogf f>ci? bafefbff/ u. ac ite, een ^tcbspogttpct» ent> SKcicfwogttn. 

*'»•- » ' H • «AfcWi* #!*-•' *nn)w i ('acquiratur.? 

Monacho vel Moniali poft ingretTum hxreditas delata Cui 

De renunciatione fuccetlionis bonorum tiliarum ingredien- 
dum in Monafterium: & quibus tolennitadbus renunciado- 
nesiftx validx fiant ? 

Dolus vel metus in renunciationibus bonorum quando ab* 
etTe cenfcatur. 

De intelledtu ConciliTridentini feJftS- de reguUrik cMp 16 . 

Dos an filiabus in Monafterium ingredicntibus a dignari, 3c 
quanta effe debeat ? 

c l x x x 1 1. 

Minor adverfus fententiam an & quando in integrum refli- 
tuatur vel non ? 

Milites Ordinis' S. lohannis, qui vulgo Teutonici vocantur, 
an Procuratores & in judicio, &c. effe podint.? 

De immillione in pofldlioncm bonorum renunciatorum a 
filiabus. In cafu 


ELENCHUS. 

C L X X X 1 1 1. 

In cafu veneficii: ubi etiam quaeritur; 06 tu» 2(n^c6cn Dilft 
fytngmcfitctcti >)crcn jur captur t>nD tortur gmigfamfc oDer mefitf 

c l x x x i v. 

Sagx & veneficae convidtae, fi hominibus ac animalibus non 
nocuerunt, an capitaliter puniendae? 

c l x x x y. fre poflit? 

Mulier, an & quatenus pro marito intercedere vel fidcjubc- 

De tacita hypotheca, Mulieribus ratione dotis & bonorum 

paraphernalium competente. 

c l x x x y i. 

De validitate cujusdam Tcftamenti. 

c l x x x y 1 1. 

Filii fratris praedefunffi cum patruis an ad fucccllionem fcu- 
dalem admittantur/’ 

Exhzrcdatio.an fc extendat ad bona feudalia / 

Filio exhaeredato ante patrem moricnte,an ejusmodi exhe- 
redatio nepoti praejudicet/ 

Minor ob non petitam inveftituram,an feudo cadat vel 

non? ac quomodo ei fubveniendum/ 

c l x x x y 1 1 1. 

Adulterium. quomodo & ex quibus probari poflit/ 

Propter adulterium , an & quando feparatio matrimonii 
concedenda? 

Confeflio adulteri an probet contra adulteram/ 

c l x x x i x. 

Rufticas operas etiam extra territorium vel domicilium do- 
mini prxftari debere.. 

c x c. 

Vtrum per paffum patris de futura liberorum fucccflione, 
fili* a fratrum fibi ab utroque latere conjun&orum fucccflio- 
ne, admiflis fratribus, ipfis ab uno faltem latere jun&is, excludi 
poflint vel non/ 

c x c i. 

Pro reftirutione dotis & bonorum paraphernalium a marito 
adminiflratorum , uxor tacit am habet hypothecam. * 

Liberi fecundi matrimonii an in bonis vitrici ratione bono- 
rum, quorum ufusfrudf us ad matrem fpedlar, tacitam habeant 
hypothecam/ 

Liberi in rebus fua pecunia emptis jus pignoris habent. 

De jure retentionis uxori in bonis mariti ratione dotis, &C. 
competente. c x c 1 1. 

Avia nepotis non excluditur ab ipfius patruo, fcd pari jure 
fuccedit. Spuriam 
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Spuriam ducens, quae ajias non laborat infamia, nihilomi- 
nus evehi ad dignitates debet. 

Spurii etiam ad dignitates evehuntur. 

Statuta de fpuriis ad dignitates non admittendis, (fridtiffime 
accipienda funt. 

Legitimatus (purius nihil differt a legitimis naturalibus. 
c x c i v. 

Verbum liberare, trlcPtgcn/ proprie fignificat eximere alique 
ab omni cura labore & expenfis. 

Emptor tenetur ad pracftandam cautionem, fi loco pretii li- 
berationem venditori a fuis Creditoribus promific, & hoc nul- 
lo modo, vel parum fufficientcr fadtum fuerit. 

'SJantt cmer Pau WclPt im fefxu '2?ff>rt an cincm jvmfffcbtU 
(ing/ k. gcitomuicti/ onangtfcljtrt tempore contra&us Ptc SftuniJ 
im Sluffffrigm gcwcfcii / eb ntaii Pcn narf> /cutgrr SSBe^rung erfeba* 
ncuPeti Sfbganij jurefundiren tmP jucrffarfm |cf)u[Pig fc»;c i 

Bellum pro cafu fortuito habetur. ((blico. 

Sufpiciens fuper fe omnes cadis fortuitos non tenetur de in- 

Onus a Principe impofitum reputatur pro cafu infolito, & 
hoc in cafu venditor non tenetur dceviftione 

Vtmm venditor Pie ^crtigung / cf)c PnP Pamt i^ttte gnugfamc 
(atisfaiflion bcfcf>cf)cn/ t»ott fttf> jugebett fcfmlPtg/oPtr Sallo m mi 
t^dte/ihme cttpa* twgcfyaltc» ittcrPm mtfgc ? 

Quae adlio & quomodo competat venditori adverfus em- 
ptorem? c x c r. 

Vtrum ille, quem Imperator ipfe nominat Pcn (jocbgfborofll 
tmfcrit tmP Prfj SKcicf >0 aftm ©rafen ?u % quemque ita nomi- 
nari & vocari aliis omnibus praecipit & injungit, jure fit Prin- 
ceps, pro talique haberi debeat; an vero maneat folummodo 
Comes ? 

An habeat Perfonalia Principis lura, quae perfonx cohaerent, 
ita ut ab ea divelli non poflint i 

An titulo uti poffit in fuperferiptionibus, in literis, & alias, 
videlicet liluftriflimo & Excellentiffimo Principi GuilielmoS. 
Comiti a S? 

Quae fit differentia inter alfc Clrafctl Pcfj 9\cic&H/ tmP 
fftrflrtc ©rafcn Pcfj fKricb»? 

An Comes Imperii, qui habet Baronias & dominia aliqua 
fub Archiepifcopo Eledtore Ecclcfiaflico,fit ratione illorum 
Comes vel non? 

An offi- 


ELENCHVS. 

An officia hzreditaria, quemadmodum (£rf>f>0ffnt«ffcr/gt(w 
ttMtfdjalcf ab oiigine in feudum recipiebatur, ac olim ab impe- 
ratoribus, vel ab ipfis Archiepifcopis & Ducibus fecularibus in- 
ditura fuerunt, an extingui vel in alium absque licentia Itnpc- 
ratoris transferri poflint/ 

Cum Ludovicus Pius Imperator EpifcoposGermartix in' or- 
dinem Principum Imperii pofuerit.an Epilcopiin Italia, Gallia 
& Hifpania fint Principes? Qu* fit major dignitas , Epifcopi 
vel Principis, Epifcopalis dignitas vel Abbatis, cum qua digni- 
tate feculari comparanda? 

An «n ^rugaobrtftcr quem Colonellum vocant, loco ratio- 
ne dignitatis medio inter Baronem & Equitem Auratum, vel 
quo loco & ordine ponendus, cum non fit ferrper dignitas hx- 
reditaria ad vitam, neque tranfeat ad hxrcdcs/ Coloncllus 
cum qua dignitate comparandus / 

Qua: fit major dignitas, Equitisne Aurei Velleris vel Comi- 
tis Imperii / Eques item Aurei Velleris, cum qua dignitate de- 
beat comparari/ 1 

Ducatus & Comitatus, quae privilegia, quos honores, quas 
dignitates, quas praseminentias, quas libertates prz exteris do- 
miniis habeant/* , , 

An antiquitus Comites coronabantur in fua inftitutione, 
quemadmodum Duces? 

Vtriim ille, qui ex Regali & Ducali ftirpe, legitimo matrimo- 
nio, in reffa linea ortus & procreatus, ejusque prxdcceffores ti- 
tulum Ducis & Marchionis aliquot feculis obtinuerunt, licet 
deinde per matrimonium , vel venditionem, aut jure belli , ad 
alios hx dignitates cum conditionibus tranfierint, & ideo jam 
ab aliquo tempore titulo Ducis abftinuerint, atque ex cujus fa- 
milia rurfus multi Imperatores, Reges, Duces, Marchiones de- 
fcendunt, ejusque 4nteccflores, quemadmodum & ipfe conti- 
nue cum fuis fimilibus, matrimonii vinculum contraxerit, mo- 
do autem, five de prxfenti tantummodo nobiliffimum & anri- 
quiflimum Comitatum poffidens, atque ejus titulo gaudens.fit 
habendus pro Comite tantum vel pro Principe? 

Caroii Magni Imperatoris fermo de fundatione Aquisgra- 
nenfis ba filice Mananx, illiusque confecrationc per Leonem 
1 1 1. Papam; unde probatur, quod Comes prxcedat Principem 
particularis tituli, nifi Imperii Princeps fit/ , 

c x c y /. 

An ad ufufru&uarii hxredes, pendentes etiam frudlus per- 
tineant/ - , PARTIS 
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De Sacerdotali bcnediclionc in matrimoniis non omittenda. a mira. I* 

De confenfu Parentum in Nuptus adhibendo. i ilura. iy. 

Orthodoxo non Itctt infidelem , puto Anabapttjlam t &c% in matrimonium 
ducere. A mimer. »3- 

oh defertionem , mtitrimonium on (jr quando JolvipofJit? A nura. T 9- 
In matrimonio putativo adulterium non committitur. A nutrt- 67- 

FACTI SPECIES. 



]in SMirger* 

mtilTerineinctfut» 
nefimen ©en>M< 
erb Jf)anbel«/au* 
£anfe 6tniei befi 
) frbli*cn Uiibet. 

' ©ii*fif*Cn Jttai). 

w ^*r-j (et l jai tn Anno 

16 - d.na* Otafjr giiter -0<rmt>nb $rcunbe/ 
fdiun in <?»angeltf*er R.ci pion gtbarnen 
vnbcrjognen ©of|n / tm funffjtfienben 3ofn< 
fcijncb aifert/bc» tinem fiirnrf)in<n .Kauff. 
m.nm iu Jmbfferbam ( nxldxt/ bdf; er eln 
Mcnift, obcrbcr SBtbcr • 'iduff<rlf*er SeSe 
jugec&an gcmrfm / »fc no*/ fi* na*ije{><nM 
befunbcn) fur <in<n CafTiem «iiccrgebra*!/ 
terqeflali »nb alfo i bafi et j&me f<*0 3afcte 
Wtnen/ rnb batfut)drlicb«i5o fl. ne*juge. 
b<n folre / »olgenb< abir / Dnb manu bte be- 
blngre fcdw Stenjar au(Tt/ fein dtgrn SDlann 
feln i obet oifcmici nem Qexxni umbciti geailf. 
fc<0clc/alfibanni»fcteffen ft« fi* juoerglei» 
*tn / idrlldw frrrnero bienen »nbauffwa{u< 
«n mocbff. 

Cb nun rool bet Oert CSurgermeiffer 
ttl*r anbcto «ermcinetr obtr gefjcffec i a« bafi 
ftin ©e$ntmmicelfl in guicr difctplin tfnb ge< 
bubrenbem Jnwnajii aQrni «atra ftib 
*em JJanbel bn» -JBanbd aufferjoijcn morben 
fntn folte @o fidae er banno*/ rete b« trfolg- 
« jrjdnbei bejeugten t-nb aufmeifen/ »11 iu»il 
-tjjidcn bafelbfl ju ambfterbam' infonberfieie 
abn but*gu/e alfediionfei)tu< £etrn £auf< 
fraewnju jfime wu weaen i&cer etae* So*. 


«r ge&abf i alfo i baf Cr fi* au* mi/ geM*«t 
‘ib*«t / feine« «altero / br|i ^trrn «ut. 
germetlietO. »n»lff<nbi/ «tn^tlafpt»' rnb fic JU 
fdiur Tjaufjfranxn mfiimii t»o8en/jnrtldffen 
bannau*a<f**<n/ bafj et Anno .Sic. ia 
ftintra a*(j*<nbt!il Obet neunj*enbem 3*8* 
« »Ha«fa8tll*/ fi*mi(itt/ j{bb*/n>«8‘* 
faat/O^nt »ot8«t barjutrfbttmrawibdnut. 
8 «i(«nK4t vnb btgtfcroi f(in« (itbfii $1« 
rtttn/ ex calore & fervore javenili Ofrbunbtn. 

QStiln fi( abet/ a(«bli(nbct/im^)ci)(i. 
acn 9irmif*<n 3vt(* uctbbtmcn/ unb »ct< 
fu6rif*cn/ Scflc bctMcniftcn obet QSibct. 
■jAufct / gfbb&rcn »nb gtiojtn/ tine snge- 
lauffre ipcrfon /rolf au*no*/ »nb bajero fa 
wcntg in aigen fcatn ©tmcfmc/ obit 
31ctfamMuna bet telbet. ‘iauffcr/alt (n bet 
C8ti|ili*cn £ir*cn ju ambfirrbam / fut rtrt 
©lilbma® auffgcnommcn gemefen. 

©o (|l ijncn Jttat/ buf* clncn iKaJr» 

Secretarium ju 2mb|icrbam / in betjfein JCVerUe 
ct obtt brcijct @*oi)ucn/ bcg Cut ctlaubct 
norben; b<i) cinanbct/ ba fic molicn/ jumof). 
ncn. St ifi ituxn “bet non bcm fffjrreurbi. 
acn Minilierio ba|clbfi pure abgcf*lagcwbaf) 
fu but* cinen £>tbcnit*cn JSdr*en.®lrnet/ 
bcrmtciclU acmojn: 3nb effcmli*cc bene- 
diaion »nb Copulationi folicn obermo*(Ci1 
ebtli* jufamc gcfpto*cn ibcrben 0C|laltban 
au* bcr ©oftn teineb HOeeciU gefcbcQen [ofFett 
nollcivbaf fic bur* einen Jcftrcr ober tsorflefjrt 
bet Sffiibct - 3iufferlf*en ©eiseinc/ copidit. 
tet obet jufammen gegeben wutbcn / f»l*«* 
au* f*»iti»ii* <cf*«t<n(onncn/ aibicwciin 
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pt no* rngefewffir/ rnb baftr In j(rtr efgen 
©cm(tnteno*nl4rauffgenommen getetfen. 

■Clttauff (abtn bttbt <p<tfonm bt|i In 
fijfonat Decembris rngefdprll* Anni 161 J. 
•(ne emulge Otbcntliebe jufammen gebung/ 
Seecrdoulipfce Benedi&ion rnb Copulation/ 
«udi o(inefetbet.Sru*t bep etnanber gelebet/ 
*nb(atp* fcci) foldjet Cohibiution prnert 
Aegebcn/ baf ber ©o(nmlt anberen fiiriwf». 
inen femen tn eine Sompagnte ober (bcietdr 
«inct3Ru()lcn>3Bcr(ftt|u QBefpet» £eHanb/ 
auff gemeinen ©eirunP rnb Serluff/ fecun- 
dum jura ibcietaris, & (pedalia defuper con- 
fcSapofla , gttrtiten/ rnb barlnngtofp 0 el< 
irr Ipcndiren mu|pn / In £offnimg / treiln 
man babti) «neti e(tll*en gentin erwariei/ ber 
fJerfonen Saner trurbcbem 6 cfmba(u/ ode 
au* ju anberen ptnen Jb)anbrlerun<jen / alie 
mugliefie -Oulffe / tXajji rnb ©epfianb erret» 
fen (aben / iu bcro QJeftulff bann au* ber 
©efjnbie iotfcitr an jfjren Saner ren 23(< 
(pe na* ambPcrbam / gepbicfei / mb bur* 
bieplbejbn auff bap aOer betrtgli*ffe fcegruf» 
fen rnb crfu*en lafpn / er mcdue j(me in bl« 
fem Sali Sdnerliefc benererreti / rnb inii Oia(r 
rnb 'i(at / au* (Beli(ulffc wfb 9J?liielen nt*t 
aut £>anbenge(cn. 

<?« (at ater fol*et fo trenlg getolffen/ 
bafjau* er/bcrbeptrefuietiben $o*eer Sae» 
ter / nf*e alletn bfe -Oanb ren tfjme gdnt» 
II* angeiogen/ rnb barncben ren ber 3 <lr 
anj(me Ne$o*eer ju 'iif* rnb ©tere ror- 
fer, Ii* rcreni(alien / rnb p* ireber bur* bef 
©ofml elgen burenrnb pc(en/ ne* au* 
bur* pinee / ren anberen ire(lmetnenben 
barju fenberll* rerm^*ien/ auffbra*ien/ 
rnb ju bem If nfe au j(n gefdncf i tn ©*tre< 
|iet SWannet/ tbeimuiflgaie nnberer ftirnep/ 
tucr feuie inffdntlge Ser: Snnb 2lbbirre / 

( fm Sali er fi* triber jfm rergangm (aben 
ltie*ie:; In fe uwli nl*l trtvetebtn laffen 
irelltu/ ba(j er / ber©e(n/ble 1e*ter/ ren 
ber (tu an tvibtrumb Mete jufcben / ober au» 
fpteebtti i riltremger bec p* }ur Cohabita- 
tion quoad meillam & iliorum , befomtnttl 
fcnntn ebcr mcgen; fonbtni et tfl au* btr 
©ofjn balb (trna*er/ ( na* bem er mif ber 
3e*ifr rmev i(rtr beebet ^laub etn flucfc 
©eiiet ren gueen femen / |u ©cptilffrerbe» 
rufjntr 'IKiifjItn Sempagnte / anffgenom» 
mtn gt&abe : ) (irelffelt frtn nf*t e(ne btg 
Sanem filtrj» gegebtntn ebtr betrilllgten 2n< 
(*log rnb 9ia(i / Iu tlneu lairgertrigen <per< 
fefinlubenarrcO genotnmen trerbeu/ bartmt 
er barju mle f*trt(rer Ungrotrtger f cibet 
f*ira*fveiibefaUcn. 

£)bp* nuinrol ?laujrll*tn Oteebrtf : 
Snb (SiUlgfeu trtgen / ber jt |u C&tieugung 
(*ulblger gegenllebe rnb ajtr CPtijtrojjnll. 
ebtnauien Afftftiou/ an ftatt t(elleber fiebe 
*nb tretrc / gebu(rct / baf beebe Satier rnb 


1e*ier / p* bef ©o(nt/ In blfem (eiiwre» 
etilenbe / gciretrli* angtnommtn (itten/ In» 
mafftn er pe bannau*/fo G*rlfft: fo fS?unbt» 
II* bur* guie rnb anft(emll*e Srcunbc it 
linget je me(r erfu*en/ rnb barumb faff eln# 
ffdnblg bluen lafftn : ©» (ai et banno* ren 
j(ntnbeeben / an pare aBefrerpefften / au* 
e(<ilt pfmlMgen ereflet/au* Saitn: Snb 
frdirlt*er fiebe rnb trtw / blfe eng e(etrre 
rnnb rn*ripil*e Zntmrt btfommen / et 
muf it ifjme ge(en / reie et fontte / eber met» 
ee / ju ifiucn folie er p* be* bal atler gerln» 
gepe n(*e me(r jurerfepen (aben/ irann er 
f*on fepn febtnlang aut bem arrcft nl*e 
folie erlofet irerben/ (a / er felrc be* o(ne 
tat / fe (ange ber Sanet lebete/ bep j(r / ber 
1o*ier irtbcr Jtalt / ne* QSarm trer» 
ben/ mitmtfjrtm / erlefel*etauffben?fIot(» 
faU i riinb ba blfe Sa*e iu erbenflt*cn 
©tanbernb3(uffu(rung / rbet fure / obet/ 
lang i fommen folie / gnugfambli* mlt Ic» 
bentfgcn geugen / fetrol/ ale anbereSrtun» 
ben bcpiubringen- 

s»tp feiiem Serlauff / rnnb feger» 
|e(lrtn ber 6a*cn trar(afften juftanbe/ (a» 
btn jirar bef ©e(nt ©tern/ ait pe blfe -Odn» 
bel rnb felgame C8ef*afftn(ie(i crfaprcn t aut 
angcbefrner Sdfter : rnnb 9Xu(ierll*cc 
fiebe rnb 3rctri au* <E(rtn rnb ©ttrlfftnt 
(albet / nf*t rnterlafftn titinen/ p* btfftl» 
ben jfret <£(elefblt*en 6e(nct/ (lerunter 
fnn erurat anuinemmcn / rnb auff bcfjcn 
(e*pei(lfge/pe(enll*ernbfap rmb Senet 
QCmen b(«e / bererab aber (n -Ooffnung / 
bafblft ©a*e/ na* ©eiret f*(cfung/ rbet 
furg ebcr lang/ ne* barbur* ju clncr be» 
Penblgen (E(e / rermlttelp beeber 9>erfonen 
gutter anf*lcf : Snb confotmirung In bec 
Rclipon/ fommen rnb geraipen fenteobec 
me*tc/ j(rem %e*termannirfbcrumb(fen» 
Aber na* Zmbperbam <uf*icfcn / trel*cr 
au* jprtn ©o(n/ pinen ©tfnrager/ tu 
ferberff aufi bem bcf*me(rli*en arrcft mlt 
aup(enll*tm@eltclapgeniur(fct/ rnb bar» 
na*p ren netren ber bem Satier/ rnb ber 
rerent(a(ttncn ie*ter/ p* (d*ffet mug» 
li*Pet pelffttbearbeiiet/ pebapln niberurab 
lugetrinnen / bamu et / ber ©e(n / ren j(» 
nentnpinem bama(ligcmc(lenben gullanbe 
nl*tfo gar rerfloffen «nb rerlafpn bleiben/ 
fenbem ber io*tcr/ In bcpppn bep Sal» 
tert/ tuforberfl juirori fommen / rnb ent* 
Ii* ren ifmen becben |u rorfgen Sunffcn / 
au* refpc&ivc fiebe / 'treme rnb S9ep» 
mepnung / trlbcrumb auff : rnb angcnetn» 
men trerben mo*tt. St ip aber folefect ai» 
letelne rcrgtbltebe ®ctnu(ung rnb trbefi/ 
rbet / mle man (age / gar dc vento getrepn / 
beroiregen ber ©o(n/ m bepnbtllefitr emffe» 
(«ng alletprmtt rerpeffien Serppung m» 
reco»- 
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Tteonrilittioti / vnb !p«fvnH*fn ®tpfam« 
*tnfmtff( / #* «1« fafi defperat , in Anno 
t6,i. im SSJbnat Februario ron banntn/ 
*nb mit fdntttt Stfemagtr na* ftlntn grtnn< 
btn in Patriam bcgtbtn / vnb Jat ftbo* nt*f 
. »tffotvtnfg« In t><n ©rfftnbrtt) 34 «« 1 n«* 
frtntrn abwgt wn ambfftrtam/ (fo fi*/ 
trmb bap tr txy ftlntn grtuntxn vnnb 33«. 
Banbitn angtlangtl / vnnb ft* auffgtjal. 

S I illis indufis , blp Dato , mtnmtljr auff 
f 3«J« trfitttftt : ) fomcl an btn Sat. 
Kr/ al» an Wt SoAttr/ |u Wftm <£nbt auff 
ta»aO«fitfplgfi vnb btrccglltfeflt gcftfcrifxn / 
Vpfit ltlAt gtf*tjcn lafftn fonbftn i obtr 
lHWjfm/ bap inanfm Sftafjmtn ©om«t|U 
mAntat«wrJofftnb«IUconciliation/ vnnb 
i btn dnbrlngung b« iptrfbntn vnnb gc 
tniifittr/ nut rinmafj! »um rotnigfitn »(»«• 
nmb btnfamtn fomintn retfirt / mlr btm 
«n fdnrt ©tlftn atigtjtffttn frdffrigtn v«. 
Jrtflcn vnnbfiarcftr ju|agt/ ficbalfo vtrmlf» 

§ «[)! ©ottilrixr anjiiffbirftn/ vnnb 

mir it)c/ btr io*t«/ Iit Ittb vmtbitvb |u> 
naijtn / M «» btp tmnlglf* |u ?(>rtn ju- 
; vtrnntivortcn i vtmb t» tintm auffttAtlgtm 
, ttMidjtn OJIaimt tvol anfiunte. -0« abtt 
aud' Ijlcrnttff von bim Satnr gat ftlntt von 
. btr 3o*ttt abtr nur Wpc f*li*tt vnb 1ra|J. 

. ‘ (offt amntctt btfommtn/ bafi faldjt» nl*. 

» 1 « / ja tln gan» vnm()glf*t« clng tvtfirt. 

SBarbtg t» bann glti*»ol au* uo* ul*l 
^ ' Vtrblfbtn l fotibtrn fiabtn btp 6 o fm» ®l«. 
ijrni au* ubtt tln» vnnb «nili* au» 33r« 

“ ' v (a(iitii vnnb In Jpoffnung/ relt obvtrfianbtn/ 
ftitt Jfnbanfcgnng i Jntn vnb jprttn ©of)n tt« 

' »if(ittii|> «ngtttgtcn cimb aupgtfianbtntn 
jtf (ftn filmtiff» i Jofm vnb fpoi «/ au* a|. 
5* Ittvtrvrfarijtttn vnbangttvanbttn trtfflt*tn 
iblrigtn fpclcn, 33nfbfifn vnb ©*abtnt 
$*nt*t v«brlt(fm lapftn/ an btn 23atitm 
ftlbiii bift» BiigtfjfjTlicbtn |:mftali» jufcbttl. 
btn/ tr bv* ftmtn ©»()n fo gar -bitlif. 
lofnld)tla|Ttn 1 1‘onbtrn *m btgort» at* ftl. 

ntflVfritrvttunavnnb ©*ulbtn Jtllftiwblt 
lo*nt jn lijrtm ©efmt ()tnib« fwnmtn 
. lalftn i fit tvnittii m*t alltin alk» / tva» b* . 
Jn luvor-iangtn vnnb paiTirtt tvtjrt / Jtr»* 
II* gtmt »trf*intnitit i fonbnnau* jjntn 
bttbtn/ btilt» SBifftn» vnnb vtrmigtn»/ 
baliinbtbuliFilAftvni bab|tt mit «Jttn (J. 
tt (tmitbt ‘Jiabrun.» vnnb btnfomtntu Jahn 
vnnb Ibrt &rbf*afft na* ijttn t6btll*tn 
jbganat ; ojjnttlnlgtn Jlbjug gtnltfftn tini, 
«n. SBlt uun abtt fol*t» aOt» an* vmb 
fbnft gtivtftH i vnnb bajtro b* Sojn» <f l< 
ttnn JttDtltlb v»n lag mlagt jt lingit jt 
nttbr piatnsntmtn 1 al* i bap btr feojn tnt. 
II* fidtftir |Jttn augtn vtrbargtn/ vntib m 
ftlntn Srtunbtn / ^Xrtttg t 3Jnnb vnlrt. 
jalt» wtgtn/ M 101 rrttVfftt» r ft t/ 

btt %»*itt / au* fb tvol auff btS ©ojn»/ 
«MJJr Saturau# b* ^«m59urg<rtwifl«» 


vllfiltlgt / au* m H*< »mtb gat trnfTl(*t ju 
gtmutjfujrung ( urit bop tr nimbfi* tln 
3ung« aBtttf* nxjrt/ vnb bur* jjrt bttl 
iJmt troiftntvll: Snnbfangfirlgt abfeng/ 
favllnttfiroflftnbajrt vnlaffiing vnnb defet- 
tion fo»ol/ al» au* tjfll» bur* Sngtbult 
vnnb dcfpcration / tjtll» bur* ftlnt tlgtnt 
OTntf* . vnnb 3ugtmli*t f<hw«tbf>eii t 
garbalb »u SnfaU (ommtn fcnrt / vnnbftt 
alpbann f3t ©£>'it vnnb In jjrtm ©f. 
wiiftn/ bap ftt Jttriu Srfa* vnnb vnan. 
lafuttg gfbtnjdttt / vbtritugtrftvn niurbm/ 
btr»tgtn « no*mal« sum #ttffig#tn vnnb 
InfldnblgUfn vmb furb«/f*t ftnfitllung I 
vnnb f*ulb(gt »<btr . ©tgreojnung grttt. 
«n/ vnubf3t«fu*t Jabtn molit/ ntft nttj. 
rtm) 61* btfftn aOt» vntroogtni bur* 
aup nf*t »tb« gtmtnntn lafjtn i obtr barju 
Im gtrlngtlttn vtr|i*tn mtlltn. 

6onbtrn « idng« jt mtjt / ni*r fa. 
flaol aOtfn animum fit propofitum luum de- 
Icrendi porrina» fit przfra&um , al» atl* 
defertionem ipfam refit fadto ipfo continui. 
ut/ vbtrfitplg funbr gtmatbtt vnnb mtnlg» 
It* ttftnnm gtbtn / au* alfa mttt vnnb 
ftrrn / bap Ijrtr tvlbtt tlnptgung btij vnnb 
|u jjmc/ btm Sojnt / ob« au*ftfntr urt# 
btr 3Iuff: vnnb Snmjmung ad menfam fit 
diorum, jujpr/ vnb gt»oJnll*tt Cohabi- 
tation/ gan» vnb gat ftlnt aBu/Jmaffiing / 
fperang abtt ^bffnung mtjt vbtrlg gtwt» 
(in. 

6ajaift*biftm aOtm na* / mltbann 
gtmtlnlgli*/ tln Snfal obtr Sngldtf aup 
btm anbortn Srfprfingll* obtr eccaliona. 
liter ftttrfur juriatfltn vnb ititmPtJtn pptgl / 
ftrrntt» btgtVtn / bap / al» blftr von ftlntt 

gttvtftnR menfar fic thuri ooniorte vrrlafft. 
mr (Sojn vnnb 3ungtr tKcnf* fi* tmmif* 
iclft aup ftlntt (Plttrn JJauft «fili* btt; ftf< 
mr fttllgtn 6*»tfi« / vnb folgtni» btg bt< 
ro Jlnttrlafftntn ®(mvtr / fttntm 6*ma. 
gtr/ ( »tl*tr au* tbtn btrojtii/ ftlntt tl. 
gtn ©ttllgtn 6*tvtfitr io*l« / ftlnt btp 
SSkftivtr» ®aaft obtr Neptem e» for ore, 
cin (Biigflfln vngtfdjrvon a a. 3ajrtn 7Utl 
btofi*gtfiabi)|u.Oauftvnnbilfi*t auffgt. 
Jalttn/nl*t langt(«na*/ blftbttbt 3nn. 
gt ip<rfontn / bur* Wft ©tltgtnptft / In 
ilnnb(f*afftvnbfamiliarii4i/ (jg|t*t con- 
verfatien vnb lltbt / otKbalfo tvtii; itgbtr/ 
gttajim / bap fit von I Jmt tntlf* vnvtrpofft 
vnbvnvtrmutjll*/ aup3l!tnf*U*trf*ma» 
Aci ti 3ugtmli*trJpi»t/ vnnb vnbtfbnnm. 
Jclt/ gcfAmitigttf morbtn/ vnnb barauff 
btna*ttnMaijbtp lingfi vtrtviAfntnnSij. 
3arc»/cm Jtlnbvonjjmciu» ®tlt gtrragtrt 
vnbgtbojttn Jat. 

{fkn ifi t» jmat In btr tttvot angtbtu. 
itim Oonfc 6ia«. btp Wibtt . 6o*ftf*m 
«Srapfrt/ idnjttbann timgt» SXtttfAtn gc 


Partis Quarta i 


bdAmufi (IA crfrttfn / alf« funbtlfA Jtr» 
braAf/ bafj tin rtAier CFfumanti- 6« mit fbf« 
n«tnjittf|fclttn SfjrlfiftAm fffKfratttn or> 
bentllAer totift jur RfrAtn gefu^rer/ <(ngt- 
ftgnt* tnnb copulitrer »orb<nr auA bep btro» 
fcibcti “iag« tnb SlaAri ju ©erfi tnnb lifA/ 
jiAArllAterfult/ ebtr aufffialftnniag/ tnb 
bemna A mft tfntrtobtt mtfitrn 3nbtfrfitt«n 
obet lebigen ptrfontn/ ftAelnobtrauAreol 
tmjjrmaln f[ttfcbii<b ttrmlfAet tnnb bttgi» 
fAlafftn bar/ nlAr am fetb/ obtritbtn/ fon< 
btrn jtbelmal an ©tlttt/ na A ©c[fg<ntn<r Kr 
ptrfsnm tnb 6aA<n trabfldnbe/ obet ba « 
W&tmfct nin(A*l(f/nrtfWi Relegationi 
ebiti ©famxrtwlfung gtjlrafftt tttrbt. 

QBtiln abtt In gegtnittrrlgtra Salle f 
ttitbfrbleobenfursIlA tnnb itarffaffrlg mit 
aOen noA Jttr gtlt brtanbten tnnb vorbra A< 
tm 35mb|Mnbcn/ tin : tnnb aufjgtfujjrtt/auA 
Itbtrjelt SicAfafilt in ftatu juris traim <« 
barju fommtn fblrtt tberbit notorictit ttol 
«rfttjln itttbtn fa nt btf J£>trrn CBurgtrmtl- 
flero ©o$n/ ofjn torfKtgtgebentn / auA toti 
jlnfangt rrforbcrftn ConfenO/ »nb belfebung 
ftmcr 110 A Itbtnben (Eltertn/ fiA btrgtjlalt / 
itit gAbret/ mftliun fuitgen jafirm / ex fer- 
vore & Calore, ne dicam furore juvenili, quo 
nihil vehementius, quemque retinere A com- 
pefcere, Philolbphiz cii perfecte. Nsv. 74 . 
i. illud 4 . in pr. Cuique maxime a juvenibus 
relidi non poteft, SariU. i. cap, 3 . in mtd. 
&c. dt ntn thgtnd fu. aub. ®?l( tlner tngt« 
raufften / ttibcrtttrtfgtr / auA fm JDtillgen 
SibinlfAtn SXtlcb (joAttrbambtet Rcligion 
ebrr rilmeftt fcdbtn anljtnglgtr pttfom em< 
gilaffttl fiA auA ton ftinem felAtr loflen 
tcrttaiibien 25oc|ft^<m / fefirer tnb <p«bl< 
gec/ ebet auA (EtangelifAtn Pruflir tnnb 
Sltntr 04» llcbtn ilBoritO I mediante benc- 
diftionc Sacerdotali , mlt ifjX copulirenr t)tlb 
fi< |1A gebtn lafftn 1 tnnb farnckn crtoa j(>r/ 
fb gar dcfertiet pue terlaffm ttorbm / baji 
jit fiet» and’ olitrrftanbentt mufitti/ eurA fef. 
nt tttfuAtt QRirrrl tmnb QBeegt rcconcilii- 
«tnmilbaujifobntn / «btranA brti j&me jur 
Cohahitation I quoad Mcnlam & "Iliorum, 
nsibtnimb brntgtu lalftn molitur fonbtrnman 
jfpnt b(fi -Otrtn ©urgermeljlcra fftohnt, tn|, 
ni(brfiMAt« alitis tacto & re ipsa , nm iJBorr: 
mbQSattcftii auffatfunbtt/ tmb bann i«|tui, 
fAtn obitcmtlttr iitrlauff pnbcafus, mit btt 
^mgfraipenpon »t 3artn/ fo alciArool t>ou 
tflprltAeretib (iirntljmtt SrtunbtiAajfrln bt. 
rnhtrtr Wibtr • (S.IAjtfAm d)au|t - ©tatf / 
fiA begtbtn »nb Itirragtn 1 fo rniirbr nun t) ttt« 
auff / tntb obtrjrtiltini aliem na A; atffaget. 

ifrlilWb/ obBifi trcifAen bt fi Cittm ©itr- 
gtrmtultr* CEvaiw<li|Atn ®o bnt/ rnb btt 
®ibtt . i.mtfcri|Atn noA jur 3<lr »ngt, , 
rautftt» 'Perfon / ofir.t elintgtn folenmfAtn 
<f ht . Procep / altf porfetr trforberttn uub »ru 
Aifangc gtgdnitn CoaicnS / Dla^r/ mtOtn 


»m* ©tllthmg t>« 5(f«n/ effmrtlAt J«- 

nunciat , tnb proclamation A gtteoblllMfW 
«pritfltrliAt tlnftijung / GopuUrienobtrm» 
fbmtngtbnng / Mtgtnemmtnc / ebtt aktp 
pflogtnt / tmnb auA ifftiib conlummstrt 
Trafhttn *nnb ^>4nbtl / trfolgtt anfin*#? 
AeRuff: tnnb annAnmng btfagttt 2lnab*» 
prlflifAen 1oA«t/ ad men&m Sc Tho- 
rum , auA mlr bttftlbtn flm jcttlang/ jt< 
boA afinc ttfolgrt ftlbefruAt / continui^ 
®A»o6nung / tmnb ttrmlfAung / fik eis 
ne rtAit bunbije / btflanbigt tmnb «nauffV 
leplIAt 1 auAm tnbbep tflirtflliAtn ^tats, 
gelifAtn protcibttnbtn jbirAtn tnnb Confi. 
ff oriis , papitrlldK £&t/ luaAitn tnnb jit/ 

i.S 

gum Jfnbtrn / polito, per falfam taa 
men hypothefin, baf 1 1 tlnt folAt bfjldn» 
blgt / palliet : 33mib julfificierllAe 5 f)t 
tte^te / ob nlAf btt 3nabaptlflffA< Jo*« 
ter bleftlbt bur A obilcducitie dclertion tnb 
f» tilfalttgc «Ibtige btitugung gAroAen / 
tnb fotll an jitgtibeftn 1 RHberauffgeIo|«/a(*, 1 
fu baf nunmt^r/ & rebus ita flantibus, profpff 
utftant , btf JJtrrn ©urgtrmti|Ier« ©o&n« 
mit bet gtfAn>4ngentn / aM ftpned 0lau> 
btn< *nb ©tanbgeiioffenet ^)trfon / ju r«» 
rung ®fft tnb ©ettlfftnb / auA terfuitung aiu 
btttr tnnb mt(>rtr inconvenienntn / tnnb 
ttngtltgtnbtiten In elntn otbtnrd Aen 6firi|?» 
llAtn Qfyflanb / tva nt At pure & (implici- 
ter, boA JUm tttnljjltn/ per difpenfatio- 
nem Magdlratus loci, trttttn tnnb fiA be* 
gebtti/ tnnb fit beebt ‘Ptrfunen barburA 
At tnfAulbig ^inb / tnnb partum, per,' 
fubfcquens matrimonium jnlrgitimiren/ viat 
tia przccdentia , fi quz fuerint , jupurgi- 
rtn/ tnnb blt b«ber|iti« btltibljte anfefttn» 
IIAe SrrunbfAafft / itiberumb lureconciiik 
t en/ tnb jugettlnnt 11 fjubtn mogen? iJf .\ 

©ntliA tnnb jum ®ti«en/ ob Wflb 
fiit elntn rtAten itaren/ elgtntllAtn/ uber 
folAen (fijebvuA/ baton fur» Wtot in De- 
dufiionc fadli gefioret tborbm/ ju^alrcn/ 
tnnb btromtgtn bt| -Cerrn ©urgermci|Ier* 
©U^ne I iecundum morem , obfervanti- 
am & ftatuta fa-pediciz Civitatis Saxonicz^ 
ennttbtt mu ©tlr obtr btc Rclegation ju> 
(iraffen / tnnb lubtlegen i Obtr / ob tC'- 
ntAt tllmtfjr fiir tlnt fAltAie fAmdugt, 
rung iufiairtn / barfnn Me Oirpofitio Titu- 
li Decretalium extra de eo qui duxit in 
uxorem , quam poltuic per adulterium . gt« 
(luite n SuAcn naA niAt/ tilme^r abtr blt 
dilpoficio juris Communis, aut dotet, aut 
ducat, tnnb aifo ben btr Snberii Jrugt 
«ngtbtultt majfen / bn« fubfequens matri- 
monium , atque inde dependens partus legi- 
timatio, jiabt f)jb< ? , 

Ser JJrrr ©urgttmtlfTtr / mdArt 
In biftn ff^rn tnb ©titijfeuo faAm/ |4«t> 

'im 


Consilium CXLIII* ; 


nfcFf wcntycr bcffur *cr/ i^nb bctSu^ftec / 
(affer fui' jwar <u|]crl(cb rnb ad partem, von tl' 
ncmonbtcmanbcrnaufibcn diccbrcn bcrtcb' 
icn/ (0 bafjadprimamquxftionem Negati- 
ve juannwrmn fojn felit/ au* 33rfad>m. 

(i) Quod ob caufain non requifiti ab ini- 
tio & adhibiti parentum con : & affenlus a li- 
beris, qui adhuc (ub eorum poteflatc funt * 
nopti.r adeo fint irritae, nullx & inutiles, ut 
nec fubfcquenti confcnfu validari» nec Spon- 
talia liberorum line parentum audoritate 
comrada, eorundem Ratihabitione confir- 
mari queant ; Per ca quxconfulti refpondc- 
runt, & pluribus deduxerunt Erneft. Cothm, 
rtfp. t. & rtfp. 10. n um. 97. p. 1. Rcufncr. 
Conf /. & 7. rol. 1. Et decif 2 & 3. lib. /. Fac. 
Marpp. Confli. if.n.*74 & *7S'& foqq- V§t. 1. 
Heig. que fi 22 HardcNng. Dalfcl. i.Cenfii. 
Moller. i.femejlr. 47» (l)ln tota Germania 
ex perpetua Ecclcfix traditione, & conflanti 
moris hujus in hodiernum usque diem ob* 
fervatione & retentione, tum dcmuin, & non 
aliter matrimonium legitimum, firmum ; ra- 
tum & confummatum habcri.quam fi denun- 
cutiones & promulgationes feu publicatio- 
nes m Ecclcfiavel coetu fidelium faftar, pa- 
Idm intervenerint, & prxtcr eas benedictio 
feu eonfccratio &: Copulatio Sacerdotalis, ut- 
potcqux& illa una cftcx folennitatib. & riti- 
bus illi*, qui de jure vel confuetudine omitti 
non poliunt, nec debent, accefferit. c. ult. jj. 
dtji c. Alter.c.fponfus 30 queft Franc. Hot- 

tom. qua fi. 1Uujlr.2s.MAc2td.de probat. ceucl. 
69.botcU.traH i.degrad. & .ijfin. in pr. Schc- 
pliiz.in promptuar. Baltb.Clam.tit de Matri- 
monio. 4 2 $ 4. n.s. Rcyger. in Thefaur.jur. Iit . 
Ai. veib Matrimonium. n.i$7. Schurff. Conf. 1. 
vol. 1. Cothm. refp. 7 S vol. r.per difiurf Qui- 
bus in locis cxprclsc videre, & ex illis non m>- 
fcurc colligere eft, Hierologiam live benedi- 
ftionem facerdotalcm, ut& folennem in no- 
mine Sacrolandx Trinitatis fa&am Copu- 
btionein hodie fic moribus nortris adeo effe 
de fubftantii five Effcntia Matrimonii , ut fi- 
ne his non ccnfcatur perfi dum , juftum & 
legitimum. Id quod latius cx Ncotericisex- 
equitur Paul. Cyprxusi» rr. de jure Connub. 
eap. 10. §. 12. 13. 14. & 21 ubi decilive loqui- 
tur, ut &cap. n.$.u »i.» 4 .&iimilibuspaf- 
ffimqueper difeurfum. (j) Quia dc jure cer- 
tum, uner fidelem vel orthodoxum, Sc infide- 
lem non baptizatum, quales indubix funt Ju- 
dxi & Aiubaptiflx, matrimonia perleges Ec- 
cfcfiafticas & Ctvtlcs prohiberi, tcx. tu c.fin* 
ig.qu.i. &l. Nemo. C. de ludeis. undcAn- 

ton. Ricciull.rarr dejureperfonarum. IU. 2. 
eap, 2. num. aa. expreffim tradit: Ejusmodi 
matrimonia, moribus & confuetudine uni- 
verfali Chriftiani populi, quae vim legis habet, 
omnino irrita, invalida & nulla effe. Quo fi- 
ciunt qu$ pofl libros Bullingcri &Lnmb Hor# 
tenfii de Anabaptiflis , de iisdemet notat Ioh. 


Corvin. hia. tom. Schardii afol. 1301, ufque 
ad num. 1341. loan. Gafl. in Ub. de Error . A- 
nabapt. citatus a Jefuita Gregor, dc Valent. 
tom. 3. Commeat. Tbeol. difp. 1. quefi 1. de 0- 
bt. fidei, p . 7 • qu. t. $. 4). pag. 340. Et deci- 
dit Paulus Chriftinxus. vol. 1 . decif. 1/. Cur. 
Belg. 327. ufque ad decif 333. & decif it» 
yol. 2. 

23 nb ba& jum(4 ) in Rebufpublicis& Con- 
fiftoriis Chriftianis Proteflanticis fcfc&dfyrlfA 

bcr -Ocflfgcn ©ebriffi : bber autb bcr DvccIk«i« 
Doftomtmbit&rtr / ®erb<n ^efunbcn 
bm/ eitfc(dbt/c()n< bcr $lr<rn QBiQcn »nnb 
Confen* / aucb auff ben ©tfclag »nb QBcj/wft 
eben in fado narrircf / mlf bn^ldublgcn fpnb 
tn^cfauffrcn 3 >crfoncn/ w^o^cne JC>dnbtf/ 
bcpito(>n : 3 nb vermffd?um?cn/ (ur dnc rectre 
»a{>rrbcfMnb< 4 C au^tben »nb bt^aub* 
ccn burffren.Snb obivol ju 21 mb| 7 crbam. vmcv 
ben QBibtr/^dufftrn ^cbrdtxbltd); monsobcr 
confuctudinis fcpn md(bf</ t»t((bc* boet of)n< 
gfniigfamcn^<() 6 riqcn 3 }<nxi£t 6 umb/ fn 
/« iad 1 fpecie ntcfcr toa 6 r ^cgiaubcr ober 
flanbcn Iburbr/ ba^ coram Senatus Secretario 
&duobus Scabinis vel Senatoribus roOeuiOqc» 
nc tradaccn/fur cm reebre*/ onb vola 
Icnfommtnc* Matrimonium bflf<lb|I (JcftaUClt 
merbe j ©3 fan bod) foictc confuctudo. Mos, 
•bcr aud) Statutum, prarfuppofito quod pro- 
bari pofTmt.extrafuos ter minos' pracifos, ia 
quibus loquuntur, item locum & Territori- 
um, utnecdeperfona ad perfon^m extendi- 
rcr/ nodj cfncr ober anbcrcn <pcrfoncn in de|t- 

dis, extra Territorium & locum con fuetudi- ' 
nis vel fiatuti commiffis , indeq; infligendis * 
p cenis, jum prxjudiQ an^cjoqcn < ober 

bcfldnbffjc* baraui infcriwc vnb ^cftbloffcrt 

OCtben : ad jam vulgata, nota & trita gC^Ogm. 

^bcnmd^fi) wurbf bci) bcr 2 Inbmn Qux- 
ftion bcr ^err ^ur^crmcfflcr/ juris ju fn>n bc» 
rf ctf cr / ba§ bfc in fado an^cjo^cnc borfcqdctc/ 
btp Dato continuinc ddcrtion obcr VCrlap 
fung/aOc vnb jebe jntfeben fcfncm ©0^11 vnb 
bcr Ztnabaprtflffctcn ^octfcr/por^cwcfmcpnb 
pcrppo^cnc/aui» confummitfe J^aubfun^cn/ 
ja tvann C* aud) feton cfn folenne matrimoni- 
um, nic bod) nid)l ifit nodjgcftanbcn vurbr/ 
gemejen nxrc/ ^dnqlid) caffirc t»nb diflolvirn 
fiabc.Pertext./.C»r. 7 . verf 1/. &rerf /p. Id- 
que a Confifioriis Ecclcfiarum E v angelica- 
rum palTim ufu receptum, fervari, & deferto 
partique innocenti, alias nuptias, praefertili» 
Magiltratus au dori ta te & declaratione inter- 
venient», concedi : tradit Beuft. Schneidvr. 
Cyprxus&alii mtraQatibusfnis de Matrim» 
nupt. & fponfal. maxime v. Beuft. p.a.defpon- 
fal.& matrim. qu. 2t. 27.it 29>so.& 31. loqui- 
tur Luc. Ofiand.io Encbind.eontroverftar. con- 
tra dnabaptifi.cap t.qu. u & 2 & tnfintttaUi* 

33 nb bcmnad) nunin<()r/juma&Icn auf fonbcr* 
lld)c difpenfation rnb julaffun* bcr £>bnaftf| 
Nf £)n*/b<ljictbi(iadum ober caliu ( dcflo- 
A jjj rauo- 
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rationi» fiegeten/ Mferbifrit fieeben 9>erfonen/ 
blt ®(>e irol jurergiroien ober permittiren rnb 
rnb jujuIojTcn / attfi narfefolgenben n)l*rtgen 

1 rilbtro[bebenrf(i*tn JSrfa*en Utconfulatur 
matri deflorati & violata:, qux ( i ) honeflo 
& patricio loco in przdidta Urbe Anfcatica 
prognata (i) nili fiat; nunquam alias com- 
modum videtur fortiri pofle con jugiu (}) nee 
cum honefla familia & cognatione graviter 

2 offensa viciflim reconciliari pofle. Ur pariter 
confulatur proli innocenti Bc infanti five filio 
es hac conftupratione nato, ut is per fubfe- 
quena hoc matrimonium legitimetur, ejus & 
matris honorquadantenus recuperetur, error 
eommiflus corrigatur, gt natalium plena & 
plana, in favorem partus, fiat reflitutio. 

3 Cafus confcientix Se dcfperatiooas, in de- 
cente Se neccflaria catenus habeantur coufi- 
deratione, quo majora maUi & inconvenien- 
tia evitentur, magisque matrimonio inter e- 
j iisdem religionis & fidei confortes; quam in- 
terplancdifparcs, & irreconciliabiles favea- 
tur : Per ea qux habet Luth ia trid.fue ron 
<J()efa*en &tom. i. Ut. lea. fol. jff. Philip. 
Melanchton. Cliytr. Chcmiii ; ac Theologi 
St JCti, &c. plcriquc Protcftantici, ia tibiQn , 
rraSarifar & Icas Csmmumiut de conjugio, 
ubi id fpecialius & latius videre cfl. 

®afi lct|lli*bie brtrrt Quatftion negativi 
litbeamreorttm ri Mr difpolitio tituli Dccre- 
tal.de eo qui duxit in uxorem qua poli per ad- 
ulr. jublftm 5«Bn(*t gefidrer ober extendi- 
rci tnrbtn fottne l reti rnan glti*fa(jie ben 
JbXrrn >3urgemieffler befidnblgtl* mformire 

Cum, quod adulterium vere & proprie di- 
Cturn, quodque vel pernam Corporis afllifti- 
vam vel etiam pridift* Urbis ftatutariam 
mcreatur,non nili pratftippofito folcnni,vcro, 
legitimo & jufto matrimonio , & in nuptam 
& cum nupta committatur. Martin. Vran. 
conf. 67. tyci. toni. a. Hardvrig. Daif. r. confi 
n. M. confit. 4 . &4l ool.i. Tum, taban. 
geregtet Titulus Decretalium libri quarti (ep- 
timus. laut Rubri Se nigri, rnb re.lfi bafrtb. 
ficu Canonillr communiter tradlrrutmb lef). 
rrn/ uon felnen anbrrtn fallrti, bann beeber- 
fefte D5e*fen roafirtjjiftoi 'fhrituttu/ bft btt» 
einre oberanbern Sfitgatftn i tben/ Dolo ma- 
lo, '•fletre CEfiefitliibel traftittn t au* btfiret- 
gen tureae bofce rnb etefefyrllctcd machinirtn/ 
rorfiabtn rnb rnrctflc&tn/obetfi* fonff rnttu- 
Il*terineifrnrnbb<jeugen / iSiar(t*rebcn/ 
n>elcb« init gtgtiiretrtigrm fall aar felne rer- 
glet*ung fiat / jn rnb btp trtlcbtnt geretfi/ bafi 
befi •Stirgrrmtiflird ®o6nrftin rtthter tra(>. 
trr Sljcniaiin tnff btr 3Blbrr. idiifferlfcbrn 
fiberfon gtretfeau* mtt b<r dertorirttn 'Pctfd/ 
t ctntr <£ j)t fianb tl balber baberorn t ra&iret/ o« 
ber iprefrtfqe lufageirlltrenigcnbafi ficatreupt- 
ober ee barfur nue obdcducirttn Srfatben/ 
bafi, trfe jeg gemelr/ fmrre fialttn (dnncn/blfe 
Qfilber.i 


rt*t<e(F(n?emafcf jemafe geirefen oberno* 
trtjjtt/ beroiregcn audi fol*ee Tituli difpoli- 
tio, btm nunmefir ex certis fupradiSis caufia 
ror&abenbtn Matrimonio, llltfct impedimen- 
to, ober fytnbcrlicfa fetin f inne/ fcnbern ca non 
obftante.befi rcr()ab<nbm Matrimonii.Sfirlff. 
£)rb»n( : 33nb cfftntlldje roOeitjiebung/ au* 
bajjtrb dependirtnbt partus lcgitimario,gefi«(. 
ten fatten na*/ rrn ber Obrtgfelt irol inrer» 
(larten onbrtrgJrmen feiptrle bann au* ba- 
ron nfcfce aUtfn jfmbllebe naebritbmngi rnb 
em» r&etl tl irieirol fub nnbe angejogne pra> 
judiaa, bttj bem Pelice Bidembachio » pttm- 
ptuer Connub intr. decdufis tnelTlMin. (j. J. 
jubeftitben/ quibus addendus Dn. Hcnncut 
Nebelkra. in ieeif. fiess. iecifi rp ©onbern 
au* bameben fafl glaubtriirblg berlebtet toer> 
ben trollcn irarrrn ttunljternatbflbie getwfir 
(irfr (faben murbt / bafi bfe dcfcrtrix fi* anber* 
frerr mir efnem ifired glaubein etnlaffcn molletv 
tra ftrtne ce nf*t allbereugcfibefien |ei). 

Obaber no frete ob angcjogcn t befien bet 
®err C?urgermet|ler/al(o ron efnem rnb an. 
berm curforie btrt*tee / rnb faivo cujusvis 
melius & reftius fcntientis judicio, particula- 
ritcrinformiK(/fo fidtieerbo* ju fefner/ rnb 
fefnee ©o()tiegerel(frneotrft*erung/ rnb ce. 
fio mefirer fundamental information juris, m 
bffer t>o*bef*irefirlf*en ©a*e/ geme (ne. 
rlnnrnbfiferrber/efner gaurrn 3urffienFa- 
culfdr ober Collegii Sapientum, CSrlebrung / 
25rt6eflrn aSebeticfeit. ©arumberbannau* 
bife Fafti fpeeiem obrrrfianbener mafien aujf. 
feijen rnb babtp geburfl* begefiren lafiitn trol. 
Itn/ bfe ®cmn btr 3urtflen Paculrdr/niel*en 
obgefegte Fafl i fpecies rotaebraebr nierbe twire/ 
bfrjelbt gunfilg auff: rnb annefimen/ jambe 
angefieffieB quiflionibus rnb58erf*rin fafto 
& jurc.trol rnb relffli* eriregen/rnbtrae auff 
efntn ober anbern nxge/in flatu juris, jubefiau» 
pten/ juerbalten/ rnb jujulafftn/ ober nt*f/ 
rmb blc gcbiifir/ ifinen bt fi (Xecbrcnd/nullo ha- 
bito refpeftu.nifi Dei, Veritatis; aequitatis Sr 
juftitiar; btl*ren/rnbfol*tC5e(*nmgt rurer 
j&rct Faculiat3nfigel ben negfien ale miigll*/ 
rrrf*loficn rnb reolrertrafirct/gunfitglt* trl. 
btr fufonimen la|Ten trcllen.®afi (fi er rber bie 
f*ulbigcgtbuf)rjfb fit ron 3ot)tfg(ni/na* 
rerfertlgttrtmbelngeltferierarbcit/rcr&ofiew. 
Ii* iu bancf infimlgcn tnflen rnb gcfaOen ju. 
empfangen rmb fic (itmbi rnb fonbere/rorfdl» 
ligli*/na* milaiigfeir triberumb jurerblcncn 
ttpftrfg/mit tmpftfilung 0otree/ rnb Sbrear. 
tung aller gunfitgcn rnb;muglt*cn re*m*en 
OTUfafirung/ Signatum ne*fien SKoeiragee 
na* Lztarc ; ben b'. Martii Aimo 1 6 jo. 
f. 2^ D. ^ /. C. 

®emna* tnt Decanus rnb anbcre DcxSo. 
res ber 3u n f* ,n Faculrdt/ ben gemtfntr JJo. 
fien>@*ui ju ^liblngen/ freunbrlf* etfu*r 
morben/rbcrfiierorgcfeerebrep rnrcrf*iblf*e 
Sragen/ rnftr rnpart()<pif*e ®!elnung/ rnb 
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mi baraufftam de Iure Divino, quam C a: fi- 
rco, «te aucb rrnnog b<t <? vangciifcbctt Con- 
(iftorien €&rifW(b<m gebraucb/ ©etlufjvnb 
Jcrfommen/ jiiaiutnorren. mir Bcnfgem |ucnc» 
becfeti: al* frabeit retr felbigea In feinen »<g ab* 
fcblagen foUeii/autb barauff tn mtfcrrn mfam* 
l«<n Collegio Wn bifer ©4(b/ omnium cir- 
cumftantiarum probe habita ratione, gdllQ 
fktfjig conferirt t vnb onbcrft nlcbf befinben 
f oniKn / bann bai $r|Tllcb j wifcben bem lenire 
Sungen ©efelienw ber 2Bibet* Wufferifeben 
wbrer/baron bic fa&i fpccics tcber/tiumaim 
femrcebtt^b* tefcffcn/ fonbcrn jfrt cohabita- 
tio pro tali contubernio f tl aH t»eg ju(>al«n ' fo 
ber privilegien tn anberer effe&en veri maui. 
moni in fclncn iMgftyfg trerben mag. 

I Si enim adverfus legum przccpta aliqui 
coierim, nec vir, nec uxor, nec nupti* , nec 
matrimonium, nec dos imclligitur. Itaque 

ii, quiex eo coitu nalcuntur, in pote (late pa- 
tris non funt: fcd tales funt, quales funt ii, 
quos mater vulgo concepit, per §.y! ddvtrfus. 

ij. injht.de nupr. 

S)a6 aber aiigeiogne cohabitatio fcin recb- 
fCMiaujfloldtebc if b< f<n< cr^cUcr (i ) ()ieraufj/ 
Bili fetti tjfcntflefec denun Jation / aucb fein 

S ieffer litbe c|cttM>(>nltcbc copulatioii otxr chi* 
ncnto|j£>rf*furg<gaiigcn. * 

* Quamvis «mu» Mod<.ftinirsii»/. in hberd, 
U-ff. dentunupt „ feribatin hberx mulieris 
conluetudine.fi modo quxftum, corpore non 
f faciat, non concubicatum, fcd nuptias intclli- 
gi : Item Papinianus in L dondtiones. ij f. de 
dfiMi ftotuat. mulierem maritali honore & af- 
fectione habitam, pro uxore habendam efle. 
quamvis teftatio nulla fit. Cui congruit illud 
^ Ulpiani im l. item legdto.4i»$.i ff.de It&.s-itncr 
Concubinam & uxorem, nifi dignitate nihil 
l iotcrcilc. & /.*•§.*. ff.de iorut. inter vir.&ax, 
kcm 1. 3. ff. it coucubin. inter concubinatum 
k matrimonium nihil nifi afFc&ionem inter- 
efle $ ingonuamque mulierem domi fine tcfla- 
tione habitam, pro uxore numerari. 
g Quin etiam Imp.Thcodofius in l.fidondtio- 
9um jj.C dtnupt.ii nxit matrimonium absq; 
ulla pompa & celebritate nuptiarum , adeo 
•blq; ullis dotalibus Inflrumcntis firmum, li- 
berosque ex eo (ulccptos, juftos efle. 

Sed nihilominus tamen concludendum o- 
mninocft, morem matrimonii non nifi publi- 
catione fid folcnni ritu contrahendi i Chrifli- 
•ois repudiandu minimi efle. Quia eu matri- 
monium Divini Juris fit j courentaneum cft, 
Divinijuris & Religionis inimftros in eo con- 
fccrando adhiberi : Przfcrtim cum etiam pro- 
fani homines non modo in Pontificalibus ma- 
trimoniis cofarrcatione uterentur, ut omnib. 
eft notum; veium etiam inpervi Igatis nupti- 
is, quz per conventionem in manum fiebant , 
folennem in domum dedudionem, & aquam 
Kq; ignem adhiberent,!. fit. ff. de donot. int. 
ftr.&ux. Hottoman. tn tidflt.di* 


t 

Sane pietatis adjun&um merifo habetur, g 
veteres Chriftianorum mores Scriptura: Sacrg 
confcntancos obfervari. Vetuftiflimum aut£ ^ 
Chrifiianorum inflitutum hoc efle, ut matri- 
monia palam Ecclcfif& Miniflrorum precib. 
confecrentur, facile dcmonflrari potefl: pri- 
mum ex Tertulliano, (\uiltb.dd uxotttn. g. ita 
feribit: Unde fufhciam ad enarrandam fcJici- 
tatem ejus matrimonii, quod Hcclefia concili- 
at fle confirmat oblatio. Ac ob lignatum Ange- 
li rcnunciant, pater rato babet. 

Quodq; ritus nuptiarum n6 aliunde, quam n 
ab Apoflolica traditione, ut non line Sacer- 
dotis przfcntia matrimonium contrahatur, I- 
gnatius Ep/fi dd PolyCdrp. qui his vivebat Apo* 
ftolorum tcmporibus,fatisdcmonflrat, dum 
illud non aliter debere contrahi docet. Et ipfc 1 1 
Apoflolushoc idem nonobfcure indicat, dum 
ait nubendum efle in domin o, h. c.fec undum 
leges & ritus Ecclcfiz abiplis Apoflobs tradi- 
tos. videatur Baronius Anno Chnlb 57.« 16. 

Quod item fine bendidionc publica, fo- , 4 
Icnniq; , matrimonia non lint contrahenda, 
pluribus docent AmiCrus dtjnre connub. e. {. 
fttl.ult.Z' pper. deltgib.Moftn hb 4 c.Jt.fiL 
ffr.Louys Scrvin.ra». i.pUjd.i.f. j//, & t*m. 
i pl 4 }d.*f,fel 4 !). it em tem. ). pldjd.j.fal. f«. 
fidjd .7 /.f J7.Rjttcrsh dd Navrfl p, 4. fdp.t. ■, 

16. loach. Stephan. dd Sov e.n. s. & Novell. 
I 40 .ddfin. Joh.Gcorg. Bclold .decad. i, con- 
fli 7. Dn.<Jollcga noltra Harpprcht. lnjltt.de 
pdtr. per . $. nnptid.i. nnm. js. 

2Jnb obftbon ju 2fmbfT<rbam Mirer ben 
QBfbtr^duffcm/ »i< aucb dlomifd) (Sorbolt* f 9 
fcfccn gtbrdudjlg fcpn meebre ba0 coram Sca- 
binis vel Senatoribus bit matrimonia t>oU)0« 
qrn Bcrbcn; 3 nq<fc 5 «iiriD«d?r jfuun fem cf« 
fendlcbe ^Ird? ober jii|amcii» 5 lun(fr qtfiancc 
Biirbr: ©0 ff? jebocb foKbcr ©tbraucb/ nitbr 
aQcfn au6 friroben ber fadi fpcciei anqehnigrcv 
dcdudion/wohangcjogiwii ^rfiubtn fonbern 
aucb furndmblicb bmnr^dlbcn auff gcgn i»cr* 
fige» nUbt jujieben/ n>ri( ber vermemre 
Maritus ber CEbangelifeben ober reformiiren 
Religion betjgcpflicbf geBe^r.^iHgegcn erfl* 
angejogne ©eBon(i<ff bon bcmn JVrfonen m* 
vermerefen/fo aQerfelr6 enrtbcberg Menii ten 
aber Ovctmfdj ^at^olifebe fmnb. 

Conflat autem, quod confuetudines exor- 
bitantes & luri Communi derogantes, de cafu ^ 
adcafuin.aut de perfona ad perfoaam non de* 
beant extendi : per jura vulgata. 

Surg 2tnbcr/lfl blfe cohabitation OberQ^# J f 
Bojjnung/aucb berenrtalb fflrftfngufrtg ma- ^ 
tnmonium ju|cbdi}cti / tvctl bef rcrmemrcn 
fponti Narrer/ in cujus potcftatc erat , barefn 
mcbr wrwilltgcr. 

Quod vero parentum confenfus in fpon- ( g 
falibus & nuptiis liberorum non de honeflate > 
tantum, verum etiam de neccflitate requira- 
tur; compluics ICC. & omnes, quos qui- 
dem nos fcimus. Theologi noflratis colcilio- 
A )Hi ait 
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nis unanimi confcnfu tradiderunt, Lutherus 
m Itb. cui tit.tfl,bato (Elrcrn bf< Umber jur 
wdjrjttliuifn nocb {tfnbfrn/ unnb Me Jltntxr 
obn<b<t$U<rit>ili«i fub nfdHPcrlobmfoUin. 
Mi 6 tom.operum urttteb.p.170. Brentiusi» li- 
bello, wiciii vF!)<|d(fc<nq*.».iMclaneht tnlib.de 
tuujug nr. i. eor.ftnf.p4rentS>2vid Chytrzus 
iui7-& 20.cApn.Levit.McLh. Kling. truS. d. 
esuf. nutrim.tit.d.ionfenf.pArent. Oldendorp. 
in (UJf. 4 • 48. atf.Monner. tr*& d.cUnd. con- 
jug §. mutrimoninm tnfeiit, Felix Bidembach. 
tr d cauf.mAtrimon.c.i qusjl.i.&ciimid pd3. 
famil.tlluJlr^CMp.O. i pr. ArniC d. jur. connub. 
CAp.j.fett. 10. per tot. 

1 7 Pertinet huc, quod habet Auguft us Thua- 
nus Inftor. Itb. ij. p. 47 7. Ciim ait: hoc anno 

- . (fc. A. 1 555.) Edi&um juxta pium ac honefta- 
ti confcntancum publice a Rege promulga- 
tum fuit, quo clandcilinorum connubiorum 
contrahendorum licentiae obviam itum,& ra- 
tione juri Romano congruenti, publica: ho- 
ncftati confultum tft, Decretum nempe, nu- 
ptias contrahi non poffc , nili confentiant o- 
mnes & qui coeunt, quorumque in potcftate 
funt, hoc eft, parentum voluntas ut accedat: 
legi poena addita, ut liceat parentibus cxhzre- 
darc filios, qui (c invitis nuptias contraxerint; 
mandaturque Judicibus ut in eos, qui hujus- 
modi nuptias procuraverint, iisvc confcnfe- 
rint, legibus animadvertant. 

18 Qua eadem procedunt, cnamfi res non 
integra, live copula fublccuta fiet, maxime fi 
non adftnt liberi, in quorum favorem aliud cx 
benignitate rrfpondcndum videatur, prout laa 
te docent Albcric.Centilis Itb. 4. de uupt. c. 7. 
Oldendorp.* IjJf 4 ,ict • /4 Honimng. in Itbel. 
deConjug tdp. d. tduf repudii p, ijo. & 227. 
Arnifxits d.fure connub.t j /rtf. n,num 24. 
& per dtfcurf Cothman. rtfp. /. num. 204. & 
Jeifif. qui oinnes plurcs alios coucordantca 
magno numero adducunt 

ip Hisquc merito addimus tllufhe prjrjudi- 
cium illuftnfTimi Pailaincnt» Parilienfis.quod 
Anno KS05. matrimonium clandcfEnc, & in- 
fciis parentibus comradfum , ac quoque in 
quadam Eccleha k Parocho fohta bencdidio- 
ne folcnnitatum , & copula conf.unmatum , 
tanquam legibus & honcilati publicae contra- 
rium, irritum, nulliusque momenti cflc pro- 
nunciavit, ut teflatur Louys Scrvin tom 1 des 
pUydojes. Arreft. 6. fol. 127. ubi limul Regii 
Procuratoris oratio lue de rcin pleno Con- 
feflu habita in venitur. 

Obltbon aucbbtfj 3tmacn ftcfcIUn jntrr 

10 Sanft/babifcDbdwrimtnrt Iflxlcui bfteu* 
g<3<n tinanetr MminrfUtar /»nft pon cfuanta 
iCBM fir ju jcrfcfcctbtntn mafren ruib j&r rccon» 
crlmioti nnbcr anijrianqr : Cr-o cr jt&otbfcf, 

f<* fo juvor tpfoJnicioSe prifumptive invi- 
to, jaufdKnMfiii vrrtaiiMd morbtn/ 
<)ar Iiitbt rutili* iri oOrr^urfj»tl«lT«ii'fone<rn (I 
III ftln itffrtnuiig/ ais tmts aiife&tnlKbcn vtr» 
lUiiby vui) Cj)ri|Ilubtn aiiaix ctnij cafcm 


gangtn/ba|j ajtflftelnmalblr ©a* fo tvrli g«< 
longi/ ba|i tr aud) In (Soiir* SJamtn frintn 
tviQcn bartln gtmben fpiiit/tvann maHauffber 
anbrrn fioiiti.fi d) «brnmiltg bit ®tbu&r nad» 
irivifin / blt berbr 3utigin ivibtr jufamm 
fommin lafftn/ aud) btr 2l?<iil|llfd)e JSuiftr 
filium putativo genero, mu liolfjtvitibtyiY 
barreUfcung btogifprungin/ vorbttff abit «n 
•Ooffnunggnvifit nitri/ baf iift IBitrr.^duf , 
finftbr lodjiir/ ju btr tvarrn Rcligion/ obit 
jbnft (m JDttil. Kom. OCtict) julilfilgfr coofcf- 
fion fitb nifitrn modlii. 

QBtil nun folcb conditionirtt* antrbtitm 
ex adveifo nidii angmommiu : Hia v<tblcib( 
blfi ©adi m meri* termani* non pertedi, Cc 
ita nec obligatorii tradatur: fitf/alfo blllldl/ 
quod multa tradantur, qui non pcrliciun- J 
tur. Sic. 

Sltbcn btm audivrrfiftcntn fXrdutn* tfll 11 
in nuptiis paternam ratihabitionem non rc- 
trotrahi,fcdcx dieconfcnfus priftiti demum 
nuptias tieri, nec medio tempore natos libe- 
ros per eam ratihabitionem legitima ri, maxi- 
me Ii parens ab initio dillenfcrir, i. i/. 
f. it tiulitr.l.H.ffJt /«r.dsr.Lidam 7 . mimi 
it. Comius i.iiff. 7 . Arum.aW II. fraip. rj. tb. 
4.& txtrat.lujha.t.tb ia.Forller.lsCi.Mcrc. 
lufiw. iifp. |. ib. 11. 

Nihil ergd ratibcavit, vel ratifiearc potuit ti 
pater, quod ante illam ratificationem illegiti- 
me fadum fuit ; nec etiam ea rai.ficatio in 
luturum potuit aliquid operari : cum eam ob- 
tulerit quidem pater, fcd ex adverfo minime 
fuerit acceputa. 

3<rmtr/ vnb fur* SDrfirc/ tffbift <fi< oud) 1 j 
bffoivrgtmpfojure nlduig/vnb von JJiuviir. 
ben/ita utnec perolfenlum vel ratificationem 
paternam poterit ( ofarmari, tVCtl blt iodjirr 
rlnrr anbirn/vnbfoldKr Rcligion bciipflidiif, 
tfti Mc nidu nur m tiltcbtn >puiit«n von brr 
■vairrii (Fvangrlifdjen Conleflion abivtidlt/ 
fonoern ftlbigtr fa|i burdiuuf / vnb brrgcflatt 
jUtvIbrrtft. bapinbrm - 0 - £Kt>m. fXeicfe allrc 

iDtttii fddK nicbl tolenrt/ ionbtrn mU 'Priti. x 
lldirii vub iobi«|iv ufftii vrrfvlgrr tuirbr.Con- 
(litutioii brr Manda» ivlbcrbl» iffilMr.^duf» 
ftr ju ©pnjtr de A.1519.5 jTjotb vnb ffjr» 
tvflrbigc ibi : Orbnrn/ ftgrni madjrn Vnb de- 
clarirtn b»mnad)/an* .Raif ifllactu/ volfom» 
nicit^cir vnb rrducn nutftrt, vnb tvoBtn/buf a|. 

(c vnb jcbe iB 3 ( 6 et.?dufftrmtb nnMmtMuflfte 
QKuniuvnb ®<tb*.p»rf»itrni vrrfidnblgr* 
TMtxti vem tflanirluttn itbtn jum ?obf mlr 
8erotri6d)ti»tbr obtrbcrgltldicn'nadl grlt> 
gtnfitU brr prtfon/ ofm vorgtfKiibibtr ®tl|f. 
lldirii EKidjur inquifinon/ gtrldn t<n grbriub» 

tverbcii-Confentiiint Ov-H JU ©prtird.^ 

no* brm au* bie |*dNi*t mitfruf)nT*< 
©cc» btj Cajlberiuulfd.if.jt Ot.H.ju Hugfpura 
e.//n.S.lUrau#babrn rvlr mliffbiir.Surflrn 
fc $<vnb 6amUf«l*«aut* M|(o f<fligii*< r , tc . 

Facit 
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2^ Facie, quod dcJureCivili tantum vera: 
nuptixtntcr Cives Romanos fubfilfant. prine» 

1 J lnji. d. nupr . Nunc Civis quis duplici dicitur 
jure : Ecclefiz & Civitatis rdpe&u, I. u C. de 
** defummx Trinit. l.4.snpr. C. deberet. Inde 
ducere infidelem vel haereticam, non eft or- 
thedoxo permifliim,GencCrf.nr/! zi.Exod. 

3 4 • verf. 16. Dcuter. cap. 7. verf 3. I.16. C. d. 
epife. eud. I. 6. C. de judt. Bidembach. de 
auf. mxtrimon. qu. j. c. ult. Albcric. Gcntil. 
d.nupt. lib. i.cxp, 16. 

*7 Etitaolim non poterant alienigenas du- 
*• cere Judari, Becanus nnulog. 20 queji.3. Sic 
& Poloni filiam Ludovici Regis , lagclloni 
Lithuani* Duci elocare noluerunt, nifi prius 
ad Chriftianifmum converteretur ; isque cum 
dbtemperaflet , poftea Legem tulit , ne inter 
Catholicos & Ruflos matrimonia contrahe- 
rentur, nifi hi prius facris initiarentur. 

9 'Ac licdt etiam inter illos, qui citra Ec- 
defiam funt ,vcrum haud effe matrimonium, 
aflercre non audeamus, exuf et. quejt. i.&ita 
quoad Jus gentium ac naturale,!! orthodoxus 
hzrcticam vel infidelem libi dcfpondeat.ma- 
3 1 trimonium conflet ; Sic^uc Effra Ahafuero, 
3* Jdfephus Aipyptix nupfit. Non tamen fi id. 
fiat,fattento tenore Canonici & Civilis lurisj 
jufttim hocce matrimonium eff, nec privile- 
gia luris Civilis habere reputatur, d. /. Cd. 
^ beret . Nevell. //v.capf. mli verfemur inloco, 
ubi talis hxrefisvel infidelis toleratur. 
j 4 Sane inter tacitas femperque fubintel- 
leifias conditiones refertur, ut nuptias con- 
trahentes vel ver* vel talis fint confeffionis , 
jj quJe in RepubL toleratur. Non enim con- 
temni debet Religionis diferimen ; nec rc&e 
facit, qui fciens, prudemque ducit uxorem a 
pietate abhorrentem, vixqucpoteft ullum fpe- 
rare Domini benedi&ionem, cujus Religio- 
^iwm veram pluris non fecit : parum^ue tibi 
confulit, qui hoc fibi malum accerht; nec 
conliderat illa incommoda diverfie inter con- 
juges Religionis , qu* graviter Tertullianus 

3 6 itb. J. sd uxertm , defcripfic. Extat & elegans 
Ambroln F.piftotxyo. xd Vigilium de vit undis 

37 Conjugiis xliemgenarum. Cend Tertullianus, 
< 6 cpotteitota Synodus Conftantinopolitana, 
in TrtiUo judicarunt, non effc in domino c 6 - 
«ra&um, quod a principio diflentientes ha- 
bitent in Religione Conjuges, quanquam no- 
lint dirimi, fi poflquam contra ( 5 tum,fortc fu- 
pervenerit religionis diferimen, m eaqile tan- 
tum fpecicloqtn Pallium in epift.i.ad Cetintb. 
^^xiftimant, ubi uon vult diinini conjugem 
infidelem, quamdiu maritum non adigit ad 
confoftium fu* impietatis. 

58 33 nDob qfcfc&Dn. Johanncs Gerhardi 
mtece dt C#»/«gic«.jl7.inter infideles & h ir- 
reti cos diftinguat ; hzrcfis tamen Artabapti- 
flica fundamentum Religionis & politiarum 
evtncre videtur. Et cum- harccc puella non 
fit rite baptijata, parum ab infideli diftarc vi- 


detur, maxime cum nunquam adfuerit fpes 
convcrfionis. 

Conferunt hac, qu* habet Petrus Mar- 
tyr in lec . fflRMIM. cUJf. 2. cup. 10. u.jg, Ne- * 
mo tentare Deum debet, ut infidelem qua- 
cunque etiam dodhina,pietate & fide polleat, 
convertere przfumat. Quanquam enim in- 
fidelis perfona ncc blafphema, nec pertinax 
fit, nec parva futurz convcrfionis figna de fe 
przbcat ; attamen de ek non certe confiden- 
dum : cum futurorum contingentium nulla v 
fit determinata veritas, & Diaboli inftimfhi 
fidelis ipfe infidelis monitis, pcrfuafionibus 
moleftationibus , aliisque deceptionis modis 
illaqueari, vinci & feduci polTit. 

Teftantur hoc etiam htftorixImpp.Chri- 
ftianorum, qui ab uxoribus fuis ad Arriauam 
hzrcfin commoti , a vera Religione turpi- 
ter defecerunt. 

Hzrcticiitcm, quiaChriftianafidcfc- 
mc! amplexa defecerunt, Iudzis, qui c nobis * 
nunquam fuerunt, deteriores funt, c.imque 
ob c aulam Iudxi iti Chriiliani etiam Rcpu- ( 
blica tolerantur & defenduntur, l nullus 14, 

C. de ludeis & Cethcol. hxrctici vero pccifis . z 
coercentur, i. 4. & #. C. de hxretic. 1 . 2. C. de ~ 
fum, Trinit. Covarruv. tom. 1. de mxtnm.p. 2. 
c. 6. $. n. num. ; .Farinae, i» pract.cnm. Itb. 4 . 
tit. 16.qu.139. num. $7. ubi infert, matrimo- 
nium a Chriftiano cum vere hxretica, & vicif- 4 f 
fim contractum, magis nullum & puniendum 
cfTe , quam nuptias Iudzorum & Saraceno- 
rum cum Chriftianis. Gail.x. obfl4- n. 2. ubi 
tradit, mulierem contrahentem nuptias cum 
hzrctico, etiam dotem amittere. 

IDaJcro bannrin €(jtnwr&fq Miniftrrium 
reformat* Religionis jii 2 fmbfler&am‘ Nfcm 4f 
afferto fponfo pure af>q<ftblaqtn/ba{? |icCur«1) 
rinen orbtnltdjcn jfrrcbcn-Okiur/ rtrinirrclfl 
©<t»o Jn: vnh offinrlld?<r bcnedi&ion co- . 
pubtion/ folrcn o&cr moe^ren sufamcu 
cbfnwrrbtn. 

Qu* denegatio vel fola, hoc matrimo- 
nium putativum irritare videtur, cumfa&a 
fuerit aMiniftro Eccleliz.cui affert us Sponfus 
edhucdum*& etiam illo tempore addi&us e- 
rar. Videtur namque refipere iAhzc denega- 
tio protcftationem, qua mediante, Ecdefia 
Reformata hocce fuum membrum fibi volu- 
it refervare, nec cum alienz Religionis con- 
jugio contaminari. 

gufjtio Secunda. 

QBctl b<\) D<t (Srfttn Srag bafj 

5 »ff(bcn Difcn jungtn ieuren rttcma^len fcin 
redjte/ tnb in hrn ^^rf|i(i(brn (Jrangtlifcbcn 
^Rtrcfoen padirre qcn?cfir/ ald crgibrfid) ja 
f<n>(?/bfl§ ^J^mn^urBtrimiffcrl 0o^n mir 
t«en/ focr jiingf? gtfcbwdngm/fi contrahen- 4* 
tes, corumque parentes, vel qui eorum loco 
funt.confcntiant, fitboOn aU< ^tnbtrnu§ 
t^tlidxn f(5nnt. Q\?<tl aber mtt t>«r 
34ujfcrin gtpflojnc cohabitatio pro concubi- 
naria 
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nari a |u(aff<tt/ que matrimonio fubfcqucnti 
nullo modo impedimento efle poteft. 

§6 (fl aud) qtbncbftr (unge ©cfcfl in con- 
fcientia nxtt fidjmr/ foct We (ung|1 wrf 3 H« 
tbtliibt/ »nb barburcb ((jrerlxrtxn gemcinen 

panum legitimirtt. 

47 Quamvis enim quidam putant, necefla- 
rium cile, ut legitimandi fuerint lufccpti in 
concubinatu,h.c.ex muliere retenta in domo, 
Peregrin. dt fidcittmmijf.drt. 24. »./. For- 
ftcr. dt fucet jf. Itb, i. Cdp. i#, n. 4> 

Dc Jure Canonum tamen fecuscft, Ga- 
bricl. rtr. dehgttimdt. eoncluf t.m jS. Sarmi- 
entus i. cdp. 7. ubi ait , opinionem in utroque 
foro, tam Ecclefiaftico, quam Civili, fcqucn- 
dam, ut naturales habeantur filii, nec fpurii 
fmt,quos pater pro naturalibus agnofeit, licet 
mater non fuerit domi retenta ; modo non 
aliud vitium obft et.ut fcil. concubitus ille»pro 
adulterino, vel inccftuofo habeatur. Quod- 
que fpurii ex fiupro nati , fiant naturales ; do- 
cet Gail.i. Ub. i- obf 1 4U uum. 4- Palacott. 
de fpur.cdp.ts. Tcflaur. deeif u6. 

Et porro quod rc&ius agat, qui non do- 
tat, fed ducit defloratam, idque etiam Iuri Di- 
vino conveniens eltc, tradit Zepper. d. Legib. 
Mofdictsfel.nobis bf & Cypreus d.fponfditb. 
tdp.to.% 't. num. pen. quod & olim in Gallia 

* receptum fuifle, Papon. notat, lib. 22. drrefi. 

.. rif. S.dTttfi. 7. §• eu d gurde parttu/Umt. 

' * oibfcbon ea, quar ipfo jure nulla funt, 

54 nullum producere queant cffe£tum. Ac regu- 
la fit, quod illud, quod cft ipfo jure nullum » 
non pracft et aliquod impedimentum: quia pro 

55 non fa&o habeatur, e. no» pufljt.de Reg. tur. 
io 6. Quia ttem, quod nullum cfi, allcgibilc 

w non cft.Romin. tonf. $tfy. cire primum. n.i6. 

5 Et is, qui fecit adhim nullum ipfo jure , 
polfc ipfnm a&um nullum dicere & impugna- 
re, late Tu fc husfr.it/. eonel Itt A. conciddtu 
nullus nullum <*y. 

Jcbotfc fonbre tutll tffxrflufj & fcnndali e- 
vitandi caufa, brr M gilhatm Mfcr /?orbIdbb 
0ratf i ober nxr (id) wu«r fclbi^er 6<r £(>c* 
faeben $u vmcrntmimn vfltgf alUr wanbf* 
tiu§g(gcnnmr^en^Mnb«Wb(rtdtt(r t»nb feb 
biiter vmbtrlaubnu(j miftxr Itffl txrfdlicn cin 
<2>V jubcffccn/ qtbu&rcnbf anqcriifft» wrbai : 
JOabann/ »ann btrOucnalktf obqcfcbnbm 
notorium, cvic Itotr barf.ir foairtn' neu alii ul- 
teriori declaratione opus efle videtur. Gemi- 
nian.coM/ /4 6. in (in. verf.pro /uu.IV>ld. itnf. 
jso jd evidenti jmpr emittendum. Ub. a. 

5 Da ab(r|'iimbfltcbr0nod) nutor focfgcnr» 
Kd) bcfanf/ m^cbftpixvia citatione legitimi 
adverte partis, & prarcedente fummaria co- 
gnitione , bfc »orlg vcrmctiirc (?(je pro nul- 
li decLrircf > tnD j(Qlge »or(jab<n&< gtffarrtt 
tterttn. 

Ad declarationem enim citari debere par- 
tes, cft opinio communis, Tufchus Ji/.Dbr*»* 
cluf. pt. num . zp. &6A. 
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5B(!d?< declaratio br|?o jictomr crfbffttn 
fan tnb mulbiwlboblctoo» -Ocnn ®urgn> 
ntct(?cr0 6o&n m(t bcr ^nabaprtfliftbcn ^ odt» 
r<r anfangg <iiw rtcbr gdltlgc <£()« bcfqfcn; 
5534>r< bod) fold)< nunmcfrr propter deferuo- 
nem pertinacem jufd}<lb(tl. 

Deficit enim in defertione per uxoris ma- 
litiam, matrimonii utraque caufa finalis , fub- 
fidium nempe mutuum, & vitatio fcortatio- 
nis : proinde & efferus , ipfum fcil. mati imo- 
nium cc flare videtur , late D. Chrdlophorus 
Bcfol Jus in vo/. 3. Conf. q6. 

3nfonbcr(>rif aber (biitbt batfur gtbalrcn / 

bafj tvann <fn QBdb/quz infidelis, aut harrcli , 
fundamentum fidei cvcrteuti,addifta cfl,j^« 
ren (Fumanti (eciam legitimo matrimonio, 
puta cum adhuc uterque infidelis aut talis hx- 
rcticus citet, libi copulatum ) pctlaffff / quod 
tunc ad fidem aut veram Religione convcrfus 
plane &co ipfo folutus Iit d jugo matrimonia- 
li - f licque libere ad alia vota cop volare que >t* 

Si enim infidelis infidelem deferuit, tum 
fidelis perlona deferta, ab obligatione matri- 
moniali foluta clt , aliudque matrimonium 
contrahere potell, Epljt. /. di Cerintb. tdp 7. 
vetf.ts.Sc ibi D. Ambrolius & Luihcrus $ tr If 
foltt bann nlcbr bap €^rl|lud)( ©cmahl-Con- 
fult. Sa x.p. i.d. contrdtt.inappcnd.mdtnm . 

Itb. t. edp. tr. n. f . & 6. Cyprzus de jure eou- 
n ub. p. t. defponfultb. cdp. tr S.77- *• ^ 

Quod & fit co in cafu, ubi quidem infide- 
lis cum converto ad fidcm,cohabitare vult, 
fed idabfque iplius converti fcandalo fieri non 1 \ 
potdhpoit Abbatem in f. qudnio.de divortiit. 
Johann. Chrifloph Dornfperger in exeept • 
eduf. cnm. part. t.ftQ.i.cdp.r.n. tj.fol. 43. 

In Imperio autem Romano nec impune 6 j 
ncc etiam absque fcandalo ctt, fi quis lubtat 
anabaptiflicam uxorem. . 

Sic que patrum noftrorum memoria, Ga- 
leaccius Caracciolus, Marchio de Vico, con- 
feflionem prztcnforum Reformatorum am- 
plexus , Italia abiit, & cum divitiis tum hono- 
ribus hujus mundi porthabitis, Genevam con» 
ccflit : cumque omnibus viribus conatus ef- 
fet conjugem fuam ad fc adducere, ei quoque 
hac oblatd conditione, ut in ea loca concede- 
re velit, ubi cum Evangclica, tum Catholica 
Religio libera citat. Hifce ergo ultro citro- 
que , nullo tamen cum truftu agitatis , con- 
cclfurn ipli a Confiflorio Gcncvenfi fuit, ad 
alias rtuptias convolare; camque fententiam 
Theologi quoque Tigurini approbarunt. 
Eademquc dc quzflionc, occatione liinilis 
catus, libellum fingularcm edidit Hierony- 
mus Zmchius, Genevae apud Critpinum 
imprtflum. 

QBann nun in legitimo & flatim ab ini- 
tio rato matrimonio, dclertio Conjugis infi. 
dclis omne plane vinculu matrimonia lediltol- 
vit: 3(1 i nmrbffofdK* wlrat&rftorr yuiifai / 6% 
obi matrimonium ab initio nulliter, ut pote 
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. lu«luefmMcmtnAamfuit, cujus herefii, 
qoeeo Imperio Roaono-Gemunico non to- 
taatitr.fcd ni refipi<c»t.grfvionbus fupplici- 
k efficitur, de cujo» item converftone nulle o- 
onooo fpe» eft, cesti eo csdu, propter defer, 
tioaeai hxreticeeoojugii quoad omnep eflfc- 
41 « lori» lc honclbeis, matrimonium illud 
puu dk nm extingui videtur. 

SUffii* Terti*. 

H lB*»W«rm(urtrf»oftrtjmuj< deducit. 

M<rg*fi4eu49rt&rimrb<$ Mr oUfrU 

Mt tUU tneocafu verfiten/ ubi queritur, 8 c 
«ledbidiffieoher concedi Met, en quii per 


, virente legitimi uxoro, 
praptar adulterium tnarfcL que feparatiouem 
tbori Impetravit, difecre poifit eam,quam per 
odukerimn polluerat prius f an item talia par- 
«S Jrgitimctur. Qua de re Refoonfnm pu- 
MU i. eant n au d a ra i a. Chriftophori Bctbl- 

1 ■' <Wfbij«e«6 femur |itt<uf/Ntf »tfn 

fmpe «eftt neque a fure communi neque 
•antario itn politi peeni ftbjuffrajftn ftpe. 
' Cbmenim adulterium tanquam privatio five 
violaria matrimonii, legitimam matrimonia. 

, tanquam habitum prxlbppo- 
itureainde, matrimonio defiei- 


etue.de adulterio haud queri poffe : cum non g 
entii nulle qualitate^ aut efferius csilhnt. E* - 
matrimonium , quod nullum eft, violari ne- v 
quit, per not. a Nevio ia I. ferri et vuUtma. >„ 
a». C.*dL. 1 * 1 . iti.lt. Hincqueop. 9 

time dixit Andr. Barbat. ia ttell. di liftM, 47, 
quod matrimonium fit do fubftaotia idulteati, 

& eoo de adminiculis. Et ante eum afcm 
quoque voluit Brid. Ia aatb jf dicanti Ufm. 
rnf.qntntnt Jkt id fitt.it. quod adulteri- 
um non fit, nifi przlupponamus matrimoni- 
um, quem edam id ho< d. I. refert Barbat. a, 
jl.rtrj' ntdit. 

Ac quoque /urta predifia, matrimoni- ?• 
um fufficicntcr probandum eft, illudque, tan- 
quam quid fafii, non prefumirur, ut docuit 
BartoUta/v t.rif* m4.ifitmu.ia fr. Mcnoch. 
tnf.144 mtthmnitlu .1* prior, rtl.t. <p Iit. j. 
itfrtfimrt. firtf.i. quem cum abit a fc citatia 
refert Jt liquitur Fulv.Pacian dt fttktt. tit.i. 
(df.j.nm. 1. 

Facit denique, qudd eo, que quamvia ,, 
uxoria animo haberetur, uao» tamen non eft, 
adulterii accufari noo palfit,l^a»r.ij.{. fii 
tifi+f.ti t-l.Ld.ti.htr. ubi Dd. commi*. 
nitet. ,/Vdhim in Collegio noilro ttn td.Mar- 
‘ idje. 
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ConfiUom CXLIV. 

. Tefiemeatum tfud feli unMtamJitxmtU referitur , *n ni/fi revtttttm 
tnfidtmri per tot. 

Ttjhtmtntnm pa tmedt rtvettri debett, & qtuuuU reventam ceaftttarvel 



na*. inuracr- it 

/. D. 
I (Emnadj wir Decanus 
. #nb anbcrt Doftorca btr 
3urlf»tn gaculrdi bei) jt. 
[ mtmtt -Oo6«n 'Sdjul iu 
LiuWnjtn/ gtbufjrenB <t. 

' 1'urbr ootbtn / bbtr jugt. 

febtefren gaU- »11« babti) furfaatnbtn 3»tl fr(/ 
vnfet Xtdjthtbc CDWnung juerrfieKeti / £>b 
uimWtb «in Stflommi/ fo »ot / »nb 
Bi< M« Jurifltn barvon rttxn / apud Ada pcr« 
ftniqt ebet auff«jerirt>r/ t>nb fonfl/ wl«q«atn» 
ttrmqtd/ fur »nb anftcb felbften f rtntn 'Man. 
gri^ai/ aflrinbaitroealTtrt, •cmbqtfloffcit #nb 
«trnKfcKi toerbe/ reamt Me Teftirertn folebed 
au6 b«i©<ri«brt wtmainmawibtrabfbrtrirt? 
2ii e jaben »it fal«b«< In fetneii »<9 abfdHajtn 
fbacri/ au«b()l«tauffin bnftrtm bctfamblfttn 
Collegio f>Uttn/ ali in tlntt jtmmlidj |ttntf«. 
Ilgtn ©adj/ rctfflicb dclibcrirt , »nb b«fim. 
1 ben / baf. iibat nicbt o^n JQrfacb/ barfBt 
a«tiali«n tetrben mlinitofi jtjc nmdtrigcd It. 
«amtnt »on b« tcllierertn »lbtrru|f«n fnjo 
1 awrbtn: Sdann wtf<b<n« Stetbrend ifl/bap blt 
Teftamenta.al» BKldKalltin ex volunutete- 
ftatoris, *nboKiU<alfbjtim«9«fa0«n/ 5 raffr 
fiabtn / burdirin »(6<tig< 9<nuqfam< (Frfli. 
nma »mbg«flc|f«n DtmUhu *n» Sraffilod 3« 
tM 4 )i»«rt<nm 69 <n. 


Ti- 1. c. 

Teftamcntum enim non fudinetur.fi ip- f 
paret, teliatorem pncuiiuiflc prioris vplunta- • 
tis, & voJuifle deccdcrc inteftitum U /. § ptn. 
ff.fi uh.teQ.nnU*txt.l nuruum teftamenium.C. 
de teftdment. Mantica de tenjeSur. ultim. vel. 
M,*.tiUult, num. if. 

Et teftamentura utiq; rcfpc< 5 tu tedatoris ^ 
potefl effici caducum propter contrariam e- 
jys voluntatem,/ in ipfius C fenuLercifc. quo- 
niam teffatoris voluntas eft ambulatoria uf- 
quead mortenU.*.jf.i. edm.&ttMnsfeund. 
legdt. U cum bie ftdtus. $. m erunt ff. d. donet, 
inter vir & nxor. 


<£t fan aUx folctc caftatio »nb 2 fuff 6 fl' 
bun$ cfnc^ ^fflamciu^nfr aDdn rntr QBorrcnj 
fed & ipfo fa&o tnb bcrgcfldlr 6 <fdxften/aa 5 
«na frtn ^<f?amtnr dclirt, t>ur<bffrrt<tw/ ter* 
tti$t obtr fonflcn tynortg r(>ur/ Sichardus Sc 
alti Dd. 10 l.fin. C. de teftam. 

Et fanc teftamcntum tacite efficitur cadu- 
cum in totum per canccl lationem five indu- 
AionemTcftamfti,aToftatorc fadam,&: ad- 
eo per canc ellationcm vel indu<ft ionemT efta« 
menti* przfumitur mutata voluntas, ut licet 
poftcaTcftator aliud rcligillavcnt^illud tamen 

non 


f 
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nonconvalefcat, noviflimc Paul- Gall. 
IrtQ.i. txctpr.qutorin ptffuutiufuettffpttt. 
3 imiMctpt ftft ianbiritfct ptri-s, 

tit JtS- 2lfe ftl sui. 

? Wi< nun «in itlfommt/ fe «Ktrtbqtffri. 
«t«n lotxr Das <PlgiiI t>(r«b gcrtffitn/ pnf tdiftlg 

t urU; ail'ontf«tiit<b<ntm(fig bar(ur<|<(<il(«n 
irtcniMfdn i«f?am«nt/fo for 0frf<b«au|f 
a<rid-f/furcbbJ«abforf«rn/cD(r irljfbm/ nn. 
b«r rcvocirt »nb au|f()«M l( n ifcrK. 

8 3n «rrf«<tun^ N« depofition tor ©«rld» 
«in fubfijntial t>n6 JJauprflucf ttntS )<b«n/lx> 
fonb«r« ab«r apud Afta g«ma*r«ii it(?jm«ns 
lu^altm. 

£5<f|«n Docfc f n<tng«ftl>tn/ f«inb tf it «intr 
«nbern »nb bffir OTeinung bof b«fagt«* 
mcrn/ troi fuflinirt, vnb fit ©ultlj b«tlimb(«r 
tbtrbtn mfa«. 

9 ‘3E«II fflr« <?rff«|ld> nicbf kcftnbcfrtaf Ut 
?<(Ti«ttrln )«maln tor 0<n«l!i oe«r anb«r«ti 
£>ri«n / nor 8. obtraufis n><Mg|t j. ^«ug«n 
fttbcrf liren fafi fi« if)r i«(l<mi«m reiDtrruffat 
o6«r abqtffiati fiabcii molle. 

’ 0 ©o i)t aucb fur* 2nD«r/anfi htfattr ftiSi 
fpfcic |um«rc(«ii Ca£«t<nblf« ©«tnffir/ feftt 
itfliirtrin anfJnglfd) fur 0<rnt>t gtbratbt t 
btiD Das iljr 5«t(itr fime ficb f trncmnttn 
lalTm/ tnb DofilHtcn t)in»«Tl«(tf t na* ijpnm 
'ictt ncdjtmtxrftfiriatfuiibin tfortxn. 

' 1 2ut; nitidum fiir« Sritrt «rfoig«t/ bufi »«. 
g«n obwlianbcncr toiBrr - Rbferbtrmig »on 
Oucbts nitgcnmriit glttrt; jnf<fe|lc(f«ti/ bafi bte 
?«|liif«tin i fi r< n «tmiMHolcuuitcr wrfirtlg- 
(«n 4 «tritu 3Btn<ii tntbcmiffcn pnb wrmdiitf 
(ijlxn tfolie. 3" 3>«triHi’iung t«r ju foltfc«r 
Rbforf «rntio and< rrol Durtb anf <r« iirf.ubdi 
btnjfgi ijxrftn m&tm. 

11 Sit^tic Alexander Ub. y. ttnf. tjy.fub n. i. 
feribit, rcvoi itionem Tcltamrnii ( St fic et- 
iam repetitionem ex loco, ubi depolitum eft ) 
non ftatiin infirmare pfius rite fadhimtcfla- 
mentum, icd farpe fieri illam revocationem,ut 
tcfianicmum reformetur, vel aliud de novo 
fiat. Et ita eo in cafu non polfc dici, quod ve- 
nientes ab inudato habeant ex mente defun- 
dit hereditatem. 

1 8 Er in dubio voluntas noo cenfctur muta- 
ta, e. mjjattt i» fin.de btpttfm c.Uttt it Ptteu- 
rar. oi 6. plcniliimc Cardin. Mantica in mei, 

it iinjitlur ulnm sol hi. la.rir. i .ipttuc. 
uf, penitum ar. 

'4 Utente «cftsmentnm rcvoeetur.indieia ita 
vehementia elfe opohet, ut facilitcroftcn- 
dantconrfartamreftatoris mentem, PauhaE- 
mil GAluifuprn tde%. tictpt. s. ttvm. If. 

Vitali* gl«i«b oifirtir«bm« abforbtrung 
M«?rilir«(ln|uMf(in <fm''« gtifcon/ tJfi ()i«r- 
bittd.’ iht )<|lnmriu auifi)«t>(bl firtn folle ; ®o 
iPtrttSbfeb f,on tXtdilS ax<to« mdlignug/ 
font «rn miifire Sif«S itlinmrm init aubttn fo- 
le nnudirti rolfitt vnb ab.|«tf|jn / fnb iiamb- 
Hd)bt« ie|?tmm «mtttbti »ot «ttlitbtn ^«u* 


<t«n jfiren tflbrigen ttiSen «tfldrt I oftr Iit 
6(brtfft/ fo fi«a(Si6r«n irrftcn ®iU«n fur 
©eridt gtbrutfct/ «riflfmt/ jtrfdjnnttnt ob«r 
fon|i abgitjjan fwbtn. 

Nuda enim voluntatis declaratio.non fuf- 1 8 
ficit, y rx et. Inft. qwb.moi. ttfttm.infiim.1. 
Milirti CiiittUii.yvtttttnui.ifttflnm. Mibi. 
ubi Dd. l.ftncimut. n. vtrf.fin tutem ttftttn 
t tutum itxerit.C. de tefttm. 

Nili contraria declaratio hrc ad minimum t _ 
coram trib.rcfhb.tel apud Acta tnantfeflata 
fuerit & decennium «illuxerit, i. Uftnttmtu. 
Matth. Wcfembcc. tmf SI. num. it. Aamili- 
usGallus d.tit.i extept. 1. 1 ptintip feur|t I. 
5Buttt«mb. 1 anbrrttbt- pxrr. i.tu.tt-i. <go 

tmneimfiil.stf. 

Imo etiamfi teilator profdfus ciTet, fc nol • l8 
leteftamentum futim valere, non tamen talis 
voluntas tolleret tdtamenmm rite faftum 
abtq;rjuscaDCcllationr,5.rx««./n^ ijuib.mti. 
refitm iu/irM.Dato,quod coram leprem tclli- 1 " 
bus ad id rabatis, id profeiliis eifet, Clarus de 1 ^ 
ttjiam.tju pi.ii.s.R.oin.ea»j!l.S.liS.a.«.i.Rubc. 
enfit. 4i. Socinjun. etnjil.tt. •.i.iib.a.Cum io 
enim teftamentum non nuda voluntate, fed 
folennitate Civili canliilat, 1. 3. de tejltm. ubi 
Dd. BaleLcap. t.n.tu.i. pete Ctnjitnt. non po- 1 1 
teli nuda voluntate tolli, L tb emptuut.it 
pta.l. mbtU de Reg lur. 

Et facit huc , quod fuptdd. confil tfg. n. n 
f. s\lcx. feribit : mhif quidem refrrre, an ver- 
bis vel fafto cancelletur tcftamcntum, Sc 
quod fi per adum fadi cancelletur tcftimcn- 
tum, illud revocatum cfle intelligi. Rcfpon- 
det tamen Alexander, illam caucellationcm 
fallam verbis^ folcnnem cfic,& coram tedib. 
fieri debere. Imo addit, non fufficerc licet illa 
revocatio fa&a fuerit coram feptem tcftib. 
nili intcrvcocritaliquainfiitutio cxprelli, vel 
laltem tacita. * r,. 

gum trfcbdntr autb (i<Mu^ tfy * J 

tU ^ dlUrtrm fold) 3 <|tamcnr nir ju <$nb 
tW&tr crfottcri/ Dupftt t«aU<rtiu^ ab^un/ 
obtr foldx^ qm n it aw6«Bfhen foff; Tiny 

f<f><n fu nU aU<in obctrfidntcntr mafffn tut 
aiifna tftn<rf<bnuun' fontxrn aucb foldxt 
nadMtfocnfrg tmtcrumb cnr tutbfrtf fdb|T<n o# 
iurtiirAtlrunanDcrn b<y i6«mSr<unt do- 
pomrui rnt Caffcn. 

Quemadmodum in xcrminU Danicl Mol- 14 
icr Ub.j. (tmeftr cdp.i*. n.i . & j, hifcc verbis 
feribit; Nec movebat, quod ad declaratio- 
ncmMulieris coram Senatu fafhm, accclfif&t 
achis fa6i,ut loquuntur, afportatio nimirum 
tefbmenti. Qu« cnimbinr contra tc fi amen- 
tum fumi poterat pra lumpcio.cjni altera for- 
tior cxtcftamento integro ufi]ue ad cxittim 
vita» mulieris tam diligenter aflervato onens, 
fatisclidcrccxifiimabatur; quemadmodumgc * 
alia^rxfumpcio fortior & /pccialis genera- 
lem & debiliorem tollit, Fclin. inc. tx literis 
txtr. df pufnmpru\CjknbzQjct}JU 4. n .6t. & 
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fiifq. Alex. (ttfilf 4 MiM.il. lii.r- Decius tnfi. 

. j 7 f.CaHrenf.(tnfil.iiM. i.ttnf. H.lib . J. Cr 
, (nfil.tt.lib.7t 

’ 3nD ptnbert fei|tlf A n(cfcf/Baf Darfur ge» 

palien BerDen miAtitwll Damal Me ‘ieflkte» 
rfninSon nerfitf en/ fol A ^iflamenintAe 
mefir plnDer ©trfdjr gelegen/ bap Derenmiegen 
Darfur jupalltn/ Dap fokbe» ratione folennita. 
tum mangcl|a|ff«inD minmcptfiir fefn «fla» 
,, menejupaken. 

Danntdtauff CO fft(1lf*man(»M«n/ 
Daf (n Dem fol* 'iejlament/ »on anfang rttbt 
snDorBenllct) auffgrrtAl / »nt> BkBir »ermeb 
nen/au* pinbetfege geiwp e< »u6 naebgepenMf 

ex aliquo temporis intervallo BIDer abgepck 
BorDen/Dap Derrmnirgtn etnmal fol* 2riffil g 
gemaetieb ‘ieflaraent/ perm Jg oMger aupfuti* 
rung/ fo lang in fetnen trktru ncrbkibe/ blp t< 
tBifter ortfrtltdj/cnb sutecbf grborlgtr maffen 
ealTirt, cnD auffgtliabrn oDet wtibgefleflen 
BotDen.®lport« aber bepuDt jiA/Bie iugkiA 
Jlkoben bepgebraAi/ felnfolAe ‘UBiDettuffung 
Die na* aupreeip 6« OieAien/ fut ©ulttg |u» 
pallcnnxre. 

7 ©o 1(1 (ij gmugfam wann ein 'Jcflumrnt 

»eriucggemeinertK<Atengelieiifan obgletA 
ben formen gur|U. SSuriemb. lanDtrtAien 
jtlbigeg ni*i aQetDIng* gemef iu ftunbtfun. 

* DenmurDt gjunl|lab«»trm6g Der SXeAten 
gnugfamb/ trann jemanDeln Tcftamentuin 
apud AdaoDet xot ©erlAe fur»eipr/»nb be< 
flgltn obtt eberfAreiben laPeilbann tr gltl* 
fo!*e ©Artfft nubet rait ft* (>«mb nimbr / »• 
beeonclnem anDetn Ori pinDerlegt' fi modo 
dcidcntitateconftat,oDerman nl*l gwelflen 
lan i Dap e» genjip »nb tmfeplbar Difeg in 
©Arlfften oerfapn ^eflameni fepe/ fo etnmal 

MDenrll*fur©eriAig<braAtBotDen. 

■JEBelAeb/fo oiigtgemwrttge ©*rl(fr be» 
trljfi/ aHnblngb offtnbar / »nb belanbili* tff- 
rl Ac fi de identitate fchedulx conftat, neri 
poteft tcllatioapud Acia, per relationem et- 
iam ad feripturam nonpr.rlcntcm. Bart. i» i. 
ut fijmp.tr o fi. it bntti. infi autti. Clarus 
S.ttftnmeninm qn-ib. . , 

‘b in terminis terminantibus noftn calus, 
ita feribit Bcrlichius pari. (■ ft J 8. cttuluf. 
tauri. 4- aum.ad.quod ejusmodi teftamcnm, 
quod coram Judice conditum & apud AiSa 
publica politum eft, non perpetuo ufque ad 
mortem teftatoris ibidem cuflodiri& rema- 

■erc-debeat, fed teftatorillud impune ;quan- 


docunque illi placuerit, cx judicio auferre 9c 
ad fe recipere queat : nec per ejusmodi remo- 
tionem & ablationem es judicio.Tcftamco- 
tum revocatum ccufetur, fed femper firmum, 1 
validumque manere, modoteftatorexprelsi 
non dixerit, quod per hoc, tcft amentum re- 
vocare velit. Tum, quod hoc teftamcatum 
apud Adi a ideo valet, quia tcftes habet, perfo- 
nas publicas & Senatores, I. omnium. ifiiC.it 
tefltm. ]• 

Hzc autem ratio non minus locum habet, 

St Senatores teftamentum vere coram adiit 
fui(fefaSum,teftari poliunt , ubi teftamen- 
tum teftator ad fe rcetpit.quam ubi poftmora 
tem ejusdem apud Adla inveniatur: Tum, 
quod nullibi inveniatur, quod ejusmodi abla- 
tio fit modus infirmandi St revocandi tefta- 
mentum : tum quod ad revocationem tefta- 
menti exprefta declaratio teftatoris requira- 
tur, nec tacita fufficiat, t.fttdmks. 17 . in mii. 

C. it ttfittn. Hadlcnus ille. , 

Idquc Berlichius aliquot fententiis Scabi- ’ 
norum Saxonicorum probat, & etiam in ter- 
minis ftatuti loquitur. Da tn Der £ (jur.gdrlll. 
Conftitution Dcj fetnOtrkgtiitf gtDa*t murW. 
Cuin depolitio illa folum fitcxtrinleca l.,lcn- 
nitas.quz ad fidem magis quam lollcmnita- 
tem fpediat, 8c ideo negligi poffit , idcoq; «. 
zt,addit. fufficere, fi quis teftamentum jam 
antea domi fadium, ad ludicem pro tribunali 
fedentem afferat, illudque ludici oftendat. St 
ab eodem vel Notarioludici fubftribi St fub- 
fignari petat, ita ut illud ftatim fecum auferre 
St domum deportare polfit, nec necclfc ha- 
beat, ut illud penes Acta publica deponat, St 
ibidem relinquat, fedhocTeftamcntum per- 
inde firmum validumque fit, ac Ii Aflis pu- 
blicis inlinuatum, Sr ibidem depolitum fuit 
fet, modo poftmortcm teftatoris (ubfcriptio 
Scfublignatioaludicevel Senatu fafta reco- 
nofcatur, 8c vera, illzfaque reperiamr. Ec 
oc idem pluribus rationibus firmat. 

®arumf)tn ttut ne*makn Dabcp txtbkl. 
bene Dap Mf<( icffameniiuD»l)lrtrfm/e«n>c< „ 
re Dann gnugfamb bepiubrlngembap Die leffl. * 
terln ben abtjoiung Dlfeb ^eflumeuK/ m 0e» 
rl*i (i* ctfldrt/ Dap pe t« aberDIngg BlDec» 
ruffen paben twtte. CEBel*e« Dann per tradi» 
Berlichii i. ctnclnfi ni fin. gnugfamb mere: 3f. 
bit abpli enferd vermilnend/ gat nl*i befdje» 
penijl.AdumDcnid. Iuli), A.ldjo. 
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. Xn inpntlo , aiudndunJervMwncmfamtUninttum ,per verba illa, opne Sin» 
Bcrotxt ieibD. 4 ftben/ ftlummafiaU, vtlumnfumtnatxmtfttlufrt. 


tnttt venunt: X num- i. 

De Ptctfcentmm mente fi ctnjltt, verba nnnfinl turtndt. \ num. 8. 
CxprMiiiiMt j nlumtums txtra j.mtUnm, an fidtiummjfum duantr ^ 
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Clmn, in cafum mortis, vel i» cafum filum ahcuattoras. a num. ij>. 
ci“.inum. j*. 

FuUicd alienatione extra familiam, an ccnfcaturprobibitatcftamcntifaclio re 
fpcclu heredum ab mefiato fuccedentuim. a num. » 4 - 
FidcUommifum anprafumatur f a num. 41 . 

Figuratio Cafus. 

0 ifl im %uhr ; w. auff ®rbmi|tmMrn nur fefnetr%t>*«r ffnc? t (fn fiat 
©agetoPangefrag! n?erCtn t»ifl ob ifimc Put* 
obmentionirf paftum, fcit .fjattt’ jb gc&tt' 

bfivba^ crfcfncn nepotibus tbft foldjc 2 ooo. 
©uiOen per viam teftatt vel inteftati , me(ir<f 

ntf jiMfenm/Anttf&Uti ot>cr wrfdwjfm «$$«• 
£Run ntxton «Ifcrfritf ffarrlld>c/ jroat 

exparte affirmativa, Wfc nacbfctncfltdK Atgu* 
menta vnb rationes gtfufjrff&af? njmMufefll 
0 ) l><< pafta pofteriora, maxime illo in calu» 
quopriora pa &3 cum pollerioribtts non con- 
fittunt,jn jure fcen prioribus ricfofigtr TQtt* 
nunffr nacb/ juderogimi pjlqtiir l p*8* novtf 
fim4.12.ubt Dd.C.de f 48. (i)Ur$M<i'tn paifla* 
inter fratres mutua, fra Mc jum JfclM/mcfcf auff 
Alie ^)aab tm& ©«rer 'ibnbern nu? fuper rc 
certa, adeocj; fola Imcditate paterna conci- 
pir</ jus tcftahdi uicjir alkcQingt AV.jf* 

$c|) 4 bcn' vcrinog Muufc&drer £Xecbf<> ex * on- 
fuetmltne Germani* alicrMnqtf vex fratftij 
Qtf)Q\t<ntt>iXb<l\l(jM\.lil>. 2 .obf.tl 7 .trpritK 3 C 
noviIRme Vincent. Fufjrius, defucrejf Fidti- 
(ejnmtff qufft.ivS.pertvr. (3) ©« {CmvJtt 

D<r CCJdnnltcbtn fdl>$e(Fr 6 cuinfpceie& no- 
roinarim gcfradjf/ t>lib t-af>cro inferirf ftcrtm 
flrfU/quodlicuti de voluntate contralv ntium 
vc! pacifcentium, utpote.qui de mafculis lo- 
cuti funt, in prarfenti negotio liquido confKt; 
ita etiam foemin* regulariter videantur ext Itt- 
far. Pcrcgrin.de fidcicommifl.art . 2 j.n.to,ii. & 
fcqq. ( 4 ) bcfailDr/ quamvis legitima liberoro 
in totum tolli non poflit ; quod fbtuto tamen, 
vel confuetudine, quibus non immerito ar> 
numerantur pa£ta gentilia, minui, maxime fa- 
miliae confcrvand* gratia, queat, 

» bf tx2 ptrtota&i poil alios Pvittcrab.ad Na- 
veli 1 S. 

£>4iwfn ati* 5 . Parflt gegnlttn werben 
fpffl/prohibituni alienare extra familiam, non 
prohiberi inif iniere filiam, Pag jePP* fplt&el 
in liliabtis nupns, »nP |an(ieii' feinen tr.crcfll» 
chtil 2H'.iU i|itvmneilt(wt'Fufar.)«irjrf itfi- 
deicommjf altcit.it. praltibir. tjttijl. 71 j. cr <1 
Jperem.iegen fcintt exparte negativa rnb 
an fcttcii $i'cl.jcPa*es tlerm SBiljKlmj/ 
«u*tid*fbl<it'lM anfefienltdN Arpumcnrj Se 
intio.Ks, vmPjmar ;i) |u |<i|eu/ ObmoIiiKe 
jtiiige OiittnS rXegill' t|’JuiJ polteriori -icro- 
prutprioritius, regulariter aiiUig, Pag (jped, 

tirju cire f»nP<rbaf)cc mug mP julitru.fitie 
QMldtung fcrvorgabenPtnifnPtrung rj.fiJ» 
n.j/ tt.i tu ••v-iirrahs meutni non futliciat. A- 
Icx.aanf.nj. inprinc n e S.feq.vtTf.^Hsdprab. 
itl/.o.u bi milita exempla ad hec cmnulat. Nec 
rauta- 


fcfflhllerben sPAeplatitt Pef 
j^ v - >, ®#|. $Mw rtts ©tfiten. 
nen/ ^er.j von I- jmifeben 
) femen fjinierlaiTmen fe*tf 
«Pefntit 1 Me Sdlterltdie 
(SrhfdjafftP etthcleiMenh in 
t tme (t;l felit ber ©ebrufete mc! rem tfieria iiitflF 
Icfjen/ Mtanbcre aber anff 2 l(jtm(iumbft*e 
©fitter nefiricn ' Per Sfrttltid' t.ihm atrrcffin 
n»prbentsaf '»t(*era(fp atiff 3li.jentJumS i'tr< 
ll-ttlrtVttMnti jtinpern tmP i(i'.'3«?rlt<nitf*< 
nefegnett jete* mcrfieibetid Itu Mtreb 3e|la> 
ntentananhere Crt etteaS jub<rf*njfenr ter* 
ftlbeaieban nf*t ma*t haben feflemn fe!» 
ri-tiifttncn suteeefietiten 5J*tcrl!*en©t5tteifi/ 
tvtr a*r ?an|ait ©illPen artPtrer Oeten ju 
»etlcgiren: aOtrmalftn MtCSeiplag Iit. A. ivit 
tntjirttm rfiue cmgnxffjin. 

‘Sfaditein nun Parattf etitetauf fcldjcr» 
©elriitem btnanbtlt*3aeobro L ebeimiflTig 
init ‘iobt vtraangen/ baf|l itBif*en Ptfj ©Iti. 
(leit QSrnDer* Ci(jrrf?o|'fitii wm L. (ji!iterlafTc< 
iyr:i SoOnS r •tutnnPtni anttntm/®#batm 
ten vbri.jtn ©cinibetii anbern t(tiIS/ Pet fuc- 
et ifioti fjalb/ M|e linirjttfrjfeft trn-nifen ; tap 
Mfe/ald vc:i bctPtn xBanPen 0e6tiDere/jf)rt» 
rcnauenifSaiif! (leiiuJieiitefStubetiSdPii/ 
pine a liinplititcr cxcludirtiivnb at!pf*lief. 
ftu molitu. OTmjs ffl abtt foltiitt ®mtt in An- 
no rfiiS.Piircteii.cn iltr.i(ei*bergejla!(auff« 
gt!;cb: nmrben n.lmMI*tn ; mami emer obet 
Pti ailbctt eon benCfiruPeai aupiteenen obtt 
bc(i «etpcrbcnen 3$rubcrf»cn ttncm®.inM 
icobii/ ejiw ' 2 Ka:iiili*« tcibseErbeii/ aug M> 

|c . ^tiilnftitriicfiii wurben/bapbaMuP ne» 
bcii Ptis Bbtrltben: en Otteem oPerfcta©p§ 
neu/ jfor33tttceC , andii()n|loi'!>i fratris con- 
f .i^uinci filius, foisoin m ten 3Kgem{iamb: 
cl:> 3 t(ratieeli*cn rnb Ouiotn iefien / Pocb 
uni C Hir euifi-icrriicficii moiblic itimi vnb ®t. 
^■geiteiigtit/ crbt.i folnvPali Btft nitid» fucccf. 
iioiieiusigriibaUeinauffile ii.ltttr!id’< ?rb» 
frfjaiff 511 Dtriltfien. Cera no* (eerneim 
anjjaugt pages |'o:i|ltn noetnualu/ btn non. 
gtr Convcutmii pctblelbtn/ enPoon mt&rge» 
n::f)ltcit1 Sattctltrlien ©ut' reann einte oPte 
fcee anceregnt liV.nmlttbt Itibd if rben JoPt* 
«bgtgenmutote ui.ljr m*tPanu (n alltm 2 tebf 
‘Jaufnr aubtrer cinen|uMriell'i<iipctt»tr» 
ftktfen jiaben fulte : fi* Pefmtgtn auf Pie 
Ojenlael t. 3.gei«.ieu. 

;-f Kgo aiir fttitftt fi*fet 'Sa#' Pag Ptt 
legflcbenbe ®ruber/P(r au* Otiol-SPel ©e» 
|iit!i.jQrii!)elm»cnL ftine 2)laimll*t teib* 
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mutitio vel correftio iHcujui conventionis 
ve! difpofitionis de facili prxfumatur, Rego. 
Sixtin. initr corf. MArputg-vo I.}. letf I. n. 7*. 
(t) in dubio potius pro Errore qonduditt L 
finimus C diTeftit.cMcittxn.dtprocutAt.in 
6.Ccphil.ceuf.t7A.n.l9.& ttnf.3Ti.n.il.tttftli 
bt aucb (i) In ©tgtmrurf; Deflo tpenDer In Dt< 
mi deprehendit! rotrDoDaf) Me ©«(6 in rei ve- 
ritate, » 1 ! anDerfl ceeDer (n folAcm (tijtrn Re- 
ceis, fonDttlidten quoad verba asunlitfce i(IH 
Ctbcn/iu beffriben/ befAafftn : cum error eo 
ipfo.deprehendaturt demonftrando rem aliter 
fefe habere l.ft qun diviflantm & l.emr.C . dt 

IMr. & f iis. sgnoTAnt.l.itut.Sfo.ffde prebtt. 

Cravct-cssyC 137- U. ii. Menocb.c»»/(.«.pa. & 
re»/iipi.».7«.Deci»n. Rtfponf df.11.7t. rtl. 3. 
lAikitA.ctniluf.t 4 i. Crconcluf.ts*. 
DannfolcfctO (4) etiam in faflo proprio Deflo 
(Inderet flringiren reofle/ Dtctrclin jene roriL. 
de .lucro captando, -Oerr ^Blibelmabet de 
damno vitando, vcUaltem lucro per primam 
conventioncmacquiiitonon amittendo , ccr- 
tire/ Alex. conftf.ptft prine. rel.3 &eonf It.tf . 
it.vol.i. Rol.a Vall.ren/iep.n. fo. & st. vol. 31 
Ccphal. conf.dif n 7 juonftii ». if.&ctnf. 

j«e.».»y- 3 «>ar tif« (5/ ffib |o ml mtfjr; Dap 
pjnjolnmutflenoia Daraujf gefolgeen aiiDera 
Reccp/Dap obftpett rnttlt ad inflitutionem lix- 
redum extraneorum tle legata, Dann ad line-, 
am afeendentem vel defeendentem, ODer Dd« 
pingtnoromtn teotDen Dap n jinbltdj DerfenI» 
je/ fo auff itigtmpura «ertjpetft in cafum non 
extalium liberorum utriusq; Sexus, nur 8000 
©uIDmauffonDtrtihoc cIl, extraneos per vi- 
am tcfloti ju transferiten SKadltpabtnfolI. 2 b 
BeldjemOaimfd) mferirt recrDtn t»HI/ glticb- 
ttle folebe iSBott in btete Recellen teotbtedtbt, 
|idj rciccntf.' tmD pltrburcS) mens & intentio 
pacifccntium , contrahentium &tranligenti- 
um, juxta tradita Thoining. decif 13. num f+. 
Pruckni. ctnf Jl n. JI.& conffO.*. 4 St.Ub.i. 
gnugfatn/ tmD jumaln Daftman 3 aq gtlqf 
motoen/irie fte nariiblubci cfuijlg tmD alltln 
anjf Comlitioncm Ii litae l.bcris.quf tamen de- 
ficit, qttamtumvis unietis faltem filius filiave, 
sut nepos neptisveSc deinceps fuperiitdetun- 
fio, GoedJ.iu I u«» tft. 'in n. 4. poli Alciat , 
Fornec Oc Brxthc ff.de VM.fi Dald.ial.i.C. de 
rtn-ltt. infert. gerld)l«/Dap fit el)m alfo auct) 
ntd)t Dajln cxtcndirt mctDcit fiSimen/ ob loami 
Die lodlttt/oDerDero&InDcr/ coipfo exdu- 
dirt/ oDet an jftrtr iftnen fonfleii de jureNatu- 
rx gebuprCliOen legitima, icliit aOt ©fl|I: uft 
SBclilidJf' jaaUet -Dolcftt iflubtl de quibus 
in I quonttm i3.Lonutimodo 30.C. dtimff. ttft, 
Amb. mvifstn.tC.tttd in euu<jerlei) ireifeoDtr 
BCJ graviet iwrDclI foleen : tum omnis con- 
ventio, fi dtfpofitio fecundum jus commune, 
i fi duo. ff dt adqutrend. birtist. Vant. in 
tm. dt nudiut. cx dcftil. citxt. num. 34. ii 
Ita Iit accipienda, ne ulla exinde rcfultetini- 
quttas, Wcfenb.esa/i 1(3. num. 17. & 31. his. 
d. Izfiofc deceptio. Cravett, ttffil. Jit). ». fi 
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vet faltem abfurditas, l.mm Ab fur dum ff.it It- 
fae.i.Mcnoch. confli. 177. n.A.b-vcth.tn lote tb 
Abfutd. CSerorab/ttelitt7. nitfet «UtinDetti* 
jete Recef/ Dtnetfltn ttm flaren teortm con- 
firmitf/ fonDern fttfe Darauff foldjet ©tflali re- 
feriri/ rnDDa&eroDarfutgcpalmi ttirDr/ DaJ 

It Dtmftlbtn ntcfcfrir de novo addiren liccfi de- 
trahiren/ Decius in l. snort. n.jt.ff dejutisi. 
Parti, c onf if.n.4. vol. i- Schrad. deftnd.patti 
i.c.t.n.jf. dtfiqq. fonDern In cafu dubio » 11 . 
tncfir fcin riebriq interpretamentum , per ea 
qux docet Herm.Vult.Mterd. c onf. Mtrpusg. 
vol j.cM/ai.».i(i«.Dafaupntbilten/ »nD jtiunl 
itell imputiten fonne/ marmnbet legem con- 
ventionis nleftt Deutlttbtraupseirucft/ 1 . vttt- 
vibut.ff.de ptd. I. fi in emptioni, ff. dt sootrtb. 
£mr. Roland.a Vallc'c»n/i 7i.n-4.v1l.). 3 a 1 1 
btU ficb 8. fafl qtbufjttn/ Dap Die verba padi 
poftcrioris, tanquam abhorrentis a jure com- 
muni & naturali, atque gentium, imo libi ip- 
fi cortrarii, fonDerlftbtn 111 odiofa materia, u- 
bi reftriftio ad excludendam omnem exten- 
fionem, ad adlum primum fieri debet, Cra- 
vett. conf.iti, n.i.Dcc.eonfs 1 t.n. 7 . impropri- 
irt/ tmD Dutd) Dlt »ot(/ t&lann auA ®tibl!tfce 
ielbO>(£rbtn «ttflanDen metDen foUcn: ed 
quod appellatione fratris , etiam foror com- 
prehendatur, l.trti frttbetff.dt ptS.fi appel- 
latione mafculi, fceminz quoque veniar. Ijj. 
I.S 4 . l.t}t.& I. j04.ff.de V.s. 2(1 i Dami/ Dap 
fol*t« Difc #nD felne anDtrc <B?elnunq qtpabt/ 
miifft aup gtgtnwtrrf^tr ht. C. lignirter Q 3 ep» 
lag/ eiltto fub dato Den 3 . Mai j. Anno 1 6 j o, 
2 ln -SJitrnQBII&tlm L. abgtlaffmen/ rnD in- 
ter bona feudalia, & allodiaiia difcemirenDtn 
fireibenO/ alfo balDtnmar junefimen : ©amf 
opntabtrDaO 9. (nfoitfcem it?trmpai%, Dtp 
juris Mjjoratus ic primogeniturx notij aWV 
confervatioiiis familix.oDttDep ®IDetfapl«/ 
#nD dmjfgtnmodi fucccdendi mltaupgtirucf- 
len roorre n gtD ucbt/ njtldjtO jeDodl juxta Ceph 
ttnf. 17 n.ar.biDltb fjdtte ftpn foUtn. 2 bbtt io, 
Den Sali fotpeii iunepmtniDap man fieb Derglefi 
eheu padti familia; confervatocii, feu de fucce- 
dendo fpetimten cxwrtc rergllitien ali Die» 
tecilrt jeDoeh. Dle Datju gtfiorfge requifita tm> 
iUDorDerfIDatfpcciale juramentum, de quo 
Bald. <enf. 437 .qutdem putUn. hb.t.jilon.itr.ft 
ti 4 . W. ■s.Angcl.Aretin.coiipiIs.ni Tbtmttt. 
Sami ferntet Die confirmatio Czfarea,Nicol, 
Bcclius.r nS.de pucl-fumil iUuftr.tAp. 4 .fol ijt 
& cAp.tt. ftl.it )■ aOtrDIngd aufftt 2 <cb( gtlaf» 
feitit#tiiigertDonailtiiintercflem<n efne per- 
icverentia usque ad mortem, qnx tamen aci 
hoc requii itur, c. qUdtnvis ixita dt peSu in i. 
Bald. ttnf. II infin.&fuptAdiOocinf, 437 .iif 
princ.usfj id num. 2. lib. 1. jcmafjln wrfputl 
motDtn. ®o tviH Daficro 10. TloipfchlitplltA 
folgen/ Dap autb foldi paftum tinlgttttptblteh» 
t tlt rnD QBfrcfung mtpr ftpn fonn/ oDtt mi» 
ge. Quin enim hujusmodi padia, hifcc defi- 
cientibui.rcquifitis, revocari de fatali poffint, 
B » quoi 
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quod fit aliter tefbnda, extra omnem dubita- 
tionis aleam pofitum repetitur apudFulgof. 

ttntf.tf.ptttit >mafT<n o&nt ba« 11. UlMt 
®ep|as Iit. D. mlt nuptam iu|t&tn/ba«aa«< 
(<l(« conrraliemtn/btn 1 4. Septcmb. A. 1(11. 
btpm funfften pap, ftlbfltt» babon g»(*m/ 
nnbbtnttgtmpurab» Srbtn/ln blt 41000. f(. 
refervitl.Statutum autem live pa8um familix 
nonoblervatum, in confideratione non cft, 
nec quenquam obligat, Menorh de ptifumpt . 

hb.t.profimpr.oji.i.Comr.lib.i.rutia.re- 

fil.ctp.ii .»./.RoUVall. de Ium dat 4«. pp. 
^ (oufpp.tt. J.&dvtl.t. Quod in tantum 
roccdit, ctiamfi lea vel ftatutu m claufulam 
aberct dcrogatoriam,Rod. de Curt. dt con- 

fiutud.ii.i3i. < 3 ?entbtnft «btr 1; wrfc&tntn 
atiprtudtnlitfctn fKt*ftn«/ quod Sc fili*, (eu 
'■ fonninz faciant deficere conditionem fidei- 
commiiTi, fi fine liberi* difcefl*erit,|/./ quii 
ira./, dtltpm. tuiti. I.fi ittfitiptum. §. dt 
legor, t. & Ut-C.de ttudtt.tufnt. & mafculi- 
num concipiat five comprehendat fermini- 
num.I. t.gdt v.s Imo etiam nepotes faci- 
am deficere conditionem iftam fi fine libens, 
gart. adi ltltmrumff.de V.S.hcn nepotes na- 
ti Gn> ex filia, argum. d.l.t. C. dt (tiliit. mfttt. 
ubiBald. n.j.Caftr.n «.Pcrcgr dtftdttummff. 

ort.tt.tt.S.&p. 6*lfepK*tn un6 14. au* 
eu Doflorespaffim, fonbttli* toa de huci- 
commifiis («totltbt mctjrec tptitfauff confer- 
vationem Agnationis & familia? anqtftptnf 
Simon. ietrtt. hi.).dt iutttp.ult nl dubii. 4. 
filut.ult. It.;t. &*>■) rraca.rt mibtl fdstn: 
Quod fidekommiifa debeant interpretatione 

potius rcfrrinoi.qiiarn adjuvari, Ccph«»/4<. 

n „.tr aln.fKvrtab in hac materia odiosi, ubi 
admodum irrationabilecflct, fi talis fieret in- 
terpretatio ex ifotuto, & confequenter pa8o 
excludente fcemmaa , ut Collaterales cxclu- 
derem filiam in fucceffionc piterni, ita ait 
Corneus, tonfttl.vol .4 Atidcjafon. itt UpM- 
Hitmqutd dotolt C. dt p* 8 - nutu, t- 

3,1 etmnati.’ iiinmufjro f ie gr.uj 2Bf(*ft 
?(lt(l ben fo qtjtdlun <&a*<n »nb mimum'. 
UufftnDtn p'nbtftflp>&.> 23uih|Iunben (11 ftf> 
per intention am funditt? snb ob P’ 1 - 
fuppofita priori» pa8' eoircSione A muta- 
tione, vel faltrm reflciftion* adiexum mafcti- 
liiiom, mt^r lEbektmmbrtt tSlliulm uon L. 
«njtijo taruon nt*t abnKttfetnl »nb bur* it. 
jlamcmlabe d fpofitioitrcfpcfiu fili* vel ac- 
po, um anbRitxrttt Mtorbmmq barlnntn >Sm;« 
miqtl cum tunc falcem hujuimodi conven- 
tiones, qu indo non fuerunt invita per tcf a- 
mentum (quod fieri poffc, fupri cx Fulgns 
«n/iTj.probatum j revocat*, valeant, aft non 
in vim quidem Pafti, fed fupremipotiu* jucii- 
cii.gloffi» I.jSv C * p*tf.Fer.Vafq.*jfc.c«/.< 
,t.n tpt .l.fin-fffMU Hrrri/i.R .rtol.ia iu!t po- 
Sumi fiu.dt P*a.ix ,ta communiter obferva- 
n diu Rumioald. tnl. pedum quod dtloll tu 
f.C.dt poS. 


Extraft cmfi t>tm itt Anno 1499- 
»u37. autfg(tict«n Receff, 
t<«ll* »nb ©*(hplt*. Skmna* fnb« 
SBrubtr iltic ifuilunj ttlf*t®riSbtn jimbli* 
itfctn/ftlnscqtnabrt btn aiibcrcn ©cbrubttn 
nutum fittl« onb (aum TUqtnt fnmajjtn t« blt 
&tftgtn(xfi nit anbtrfl gtbtn ttoBtn/iujttfufit 
Borbeni(f son btn ©ebtfibern iii|bnbt*eftb<. 
»erfpro*rnita b« ©tbrubet ttnttl 

»t(*<r<j(|p auff Sfigftbtfmb mi\>m 

init ^mDer tm6 £ctfxi * <f rten 

bI*i jtfcgnw/vnii tura j Jmt furntfjmoi f m* 
itffamtm an anbrre £>rt tnrad |ut>trf*afftn/ 
bap et rbtr 3cfctiaut<iif ©tilben Ifrbli* ron 
(tfntn jtbigtn luqerpttlun Sdf(trl(*tn ® utttn 
i*6t rtrf*afftn obtr r«legirtn fcH / trteau* 
ni*t Btnintt bap tr In aflmtj fol*t( btn ©t* 
brubttn anbftrtn/ vnbna* SrfanbinupMtr 
rom Sbifiron jtbtnt if)tll|tr«n rtrottn«/fe|. 

It aibinrti toibtr jufommtn lafftniBa abtrbti 
©tbtiibr r fttnn bitftlbt^t.Rilur mfaufftn fufl 
httic ebrr (i* crflittufod jpmt frepfitljrn.fol. 
*c na* fclntt ©tltjtnptlt lurtrfaufftu. 

/. 7 (. D. /. C 
5 mna* trir Decanus #n anbtrtDo, 
80 res, btr 3 urt(Itn Facultdt/ btii qt, 
mrintt^bptn6*ulju iubingtn.ij, 
burtnb tr fu*( » Wbt rbtr pltrorqt fisu in for. 
matio nc m In n s & fa8 1 f bl< 3 Bc 1 31 btl I* f 05 til , 
btrildK ©rbiptilun^ UBttilunb Dttm 3«4tn 
roitL. ©ctlnttn ann<btncfen</ pfnber|.i|Tenrr 
©t*« ©d&nen/ »ub barinntn rttimlnrlt* 
conftituitftb fideicommip btrrtfptnb ) mifit 
SXt*ill*t SBtlnuna (iitntbtcfen. 21« pabtn 
irhbet 6a*tn ®l*il4ftlfna*/ in unftrai 
WtptmHutn Collegio ftltsoil tctffll* dchbc- 
rirtiblt pro & contra, »ol unb utrnutiffdq auff. 
<uft«rt rationes,aa* tra« fbnfltn mtfeurttrnl 
babtr/tln obtr btm anbern ifitif jum btfitn 
tlnjtfaOt» mltalltm gltlp ttnaqgtn. 

’ 3 >nb obglt(*ba« 2 Btrtf an jpmt feft^ / , 
fonbtrll* nbtrblfteppr jmtiffdlg/obinbtm 
(?t(?tn iU N- in A. 1 595. atiff.tfrl*Kta Receff, 

rnrtr btm fffiori/ («iit 5 \tllDcr O&fT 
£fibfi$rfccn gcfcgtift/) aDtin bft ma- 

fculi.& ejuidemex notura pagorum fda-J co* 
fervationvm famili*an* 3 <f«(Kn 
admodunb cju^lius marculinicatis , interdum 1 
etiam in illis, generaliter prolatis verbis fubin- 
'ulligitur , nempe fi catifa lunitata adiit, qu* 
verba >11* generalia reftringat Zafius in par At. 

Jf. de ufu & habitat, tium io ubi fingularitcr 
ait; quod quando coniUt dccaula I mitatoria, 
tunc difpofitioncm, quantumvis generalibus ■* 
verbis conceptam, rcftringi & coerceri, arg .1* 
fi habitat to.$. fed fi fic.de a : a & babirar. ctcr a- 
b < r au# aujfMc^ib^ jnjw^cn f<i jt» 
Chiuut^atcconduiofi finelibertSo vet de. 
fctndehiib' moriatur, regulantor cniUcrc no n 5 

ccofc. 
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«nnfetur, fi quis filia vc! nepotes ex filix relin- 
quat, /.r.ubi DJ. C it Cenirr. infert, ubi tex- 
tus probat, purificaram non ccnleri conditio- 
nem ^ fint fif'rru,uUi tblum neptis adeft, & in 
terminis noftris ita fentit Ioh, Androar rn csp. 
Xsjn.ihiur.tn i. coi. txt.it ttft. ubi dicit, quod 
fertnina faciat dcficcrefidcicommifium reli- 
ftum fub conditione; fi fine liberis deceflerit. 

. Obfeton audj itfay Mrbtn mcdji t bafi In 

’ bemt/juO. inA.i 4 i 8 .gtma(bftnabfdjlb/ul» 
Itrjiotifftlbfnemmtn toorbtn/al« barlnn ftt& 
bit JJertn ©tbrubtrt Initier etddrr/ tua« fte In 
ben rorigtn R.ccefl'fur Srbtn gtmttnt/ obtt 
j »tr|lanbtii (jabttt ttoUttnln brm bafelbft hifee 
formalibus clarisq; verbis Juftnbtn: ©Ottfltn 
rtltifbll tt nottmakn fnp ber norlgtn conven- 
tionntrbltibeii/ baft nimbUAton rllgtmtlrfn 
irtrbttit 3 Mrttrlitbtn ©tittm tnannttiitrobtr 
ber anbcriefine SDIannlicbt }tib«€rbfit mlt 
^obtabgf&tti tniirbc/mtOr ttfi/bann (nailem 
8000. ©tilben «nbtrtrOtt/ ntrftfcafft obtr 
ntrlegin merbett folle. 

I Quemadmodum fieri lolet, ut conventio- 
nes ex repetitione aut longius producantur, 
tut temperentur: Sclicut claufiala poilerror, 
derogat priori ; tta etiam comradtus pofteri- 
orptiori connexus, ei detrahit.arg.l. r.§. ult. 
i.jhpultt. fetiti. Bald. in l. legunt rwm. j.tn 
fin.C.it psilis. 

d Et quando in ablu fubfequenti, Ipccialis 
conditio fcu qualitas adjicitur, ea omnino eft 
fervanda, & in boc primus contractus muta- 
tur vel declaratus cenfetur,l.yqb cor.iitione ubi 
, Vii ff.il litui, infRtut. faciunt notata Manti- 
czrfe tulit fr smbig.ttnvtnt Ub.Jtlt.6n S. 

© 0 natu ti botb bcntdtS ba« anftf)tn fjabtn/ 
baf I 11 anqtbeuttm 0 JStrqlltb/ bie qualitas 
mafiulmitatis.cx errore b(§ ConcipifttniObtr 
bocbui favorem ttlldjttbtr -Otrm ©ruber, rn 
efm ber atibcrn confend (tvtld?t fantbt ifirtr Ite* 
btn podrritdt.bamti mcrcfltdj btfdmtcbrtjfiln* 
tlnqerucfl toorbtn.^n fbitbtrbaffrm bebtntf en/ 
bafi in A. 1 d:o. ntrmog jttgtlfgttn ©*«(• 
bettd/ fcittttlit. C.marquirt, btt brttj/ bamal 
notfe Itbttibc JJetrit Q3rubcr;fid) gtqtit btm 
nlcrbtcn/ jpirtu ^Bilftilm ronL. rll anbtt|I 
cttldri/wibqmijfainb |ttrtr|?t(ien jtbtn/bap 
alit In ftlMgtd funeri In fftntfrtj trblttb rttbkl- 
btttr mas btnen tvtgenbtr icfi(n-0iilttta(burf/ 
bad nbtrtg abtt ftln £tr:n ^Bilftdtn iectrer/ 

oISlSIatutlicbtrfftMiifurflit^eutailijuMmb 

3Sattetlid)< sf tbfcbatft tufommen folle £>ar< 
buttbbattit/mas ttbtrftit bifer Jjltrin f&ntbcr 

intemionqtmiii/mejtrbanjnuqfambanlSaj 
gtijcbot/ rnbetfldrtmcrfm QJfl) tntltfctmcO 
bann btllid) ftjn Mtbl«tbcn jmr. i>nb nuiiftn 
anjrrto blftr djerrit 3 ?rtibtr defccndcnren vnb 
nacbfotimitii' elnmal btt) folcbtr ren ffirtn 
Jperrn JSdtttrn btfdnjxntr trlldrnnq ntrbltt. 
7 btn. Ciun quippe hseres non. potfit dclundU 
factum improbare per vulg. 
t Cumque ccrtb condet de pacifcentium 
mente, minime vetbafitnt curanda: tum de- 
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Dium enim i verbis non cft rccedcndum,(i no 
conftatde contrahentium voluntate. Neque 
enim intentio vcrbis,fcd verba debent fervire 3 
intentioni, e.fetundo requiris. de appellar. c.iu f Q 
iis. 10 fin. d. V.S.& ideo nonfolum propriam 
fignificationctn fcrm.ni debemus, led etiam 
voluntatem, l.curn de lanionis. §. item tat abes, 
yerf. optimum de fundo mfir. 

Nam lient anima corpori, ita meus verbis 
dominatur, c, bumav.a, ta.qu. r.f. ftduloji.di ■ 
jhnS.Abbm cap. ad audientiam de deum. Et 
quidem mens cll radix verborum, & fublbn- 
tia prima, & cor eft Imperator lin«uar, quam 
vcluti mancipium habet in fua potclhtc llald. 
in eap.mandatum. n. i. de refmpt. Mumica. de 
tacit & atnbig. ceuv. Ub.i.ttt.i7»*'*f- 

Neque dubium eft, quin etiam in contra- *I 
Aibus mens contrahenuum ante omnu lit in- 
fpicicnda, eaque proprixvctborum li^mhca- 
tioni debeat prxlcrri ; unde Ii potcltproban, 1 4 
quae fuerit intentio contuhcimuq), illa debet 
obfervari, quicquid verba loncnt. Quin ct- 
iamvcrilinnlcm mentem contiahcntium.quae 
ex cojv fluris pr©bctur,m.igis fcqui debemuf, 
quam vcrbnrum lonnmiprout hxc latcdcdu- 
citMintka.d.tratt hb.a ttt.y.n.j & +. 

■ Notandum mfupcr eft, quod non Iulum in 1 
contradt:bus bonx fidei, in quibus benignior 
fieri debet interpretatio, l. tonftnfu. ([ d. aci. 

(j eMg.fcd etiam in contraftilms fttidi juris 
verba lint improprie accipienda, uc mens co- 
trahentium fervetur, M.ntica.d /.«•/. 

mu0 hporrSNrbcfanfrfc 'Sifl ^<r 
95?ol•2l^dlfb<npacifcirfn^fn i)<rrn Artirer/ 
l)(|?o nubf P<nr N.^<r<tlicb cinqcrucf f/ 

vni? 5uvor ju 0.q<mad‘:cm2lbf(is& qaitR juttil» 
ber t|l <tucb b<r 2$rfnd)cn n>c<r t^orijcjo^cu rrrr- 
ben : QSdlrn offrijtbacbrcm N ^tr^iicb aflrtn 
incidetcr btr O-R-ca 9 roitcr&oUt/rnb bj worc 

gtfjtntt tradbtion/ abjianMlltig otee Sercjttdl 
(b.i« men t)on btm 2lbf*tb in tlttljcn »»g m«l> 
Cbcn/otcr bll barmit gefdqte genetsli»,& femi- 
nas quoque comprehendentia verba, auffbctt 

aRaiuilittni ©tammm rcftritigiKii melliti) 
mlt «tnjiriicft reotbtn. 

9 B<Kb tfittvctraiSation/bnb verqltcfc fon» 
flcn <n aOtoes fiirqibm foUtn nann mati non 
btm 5t|ltii pafto , ttt btm gtrlnqiltn nmb «. 
tta« abtntitttu' jtftbrottgtn ftlbtjtb fo ttnrcf- 
Itcf) reft ringtrcn nodflcri. 

Mutatio enim voluntatis minime prifumi- il 
tur, St ad novum paftum,nova etiam conven- 
tio & traftatus nccclfarius eft. 

abtrbtrO Rcccfi, tlftn t-tijwtfftitH- 
*< Sttflanb fjabt/tnttln obaitgfjogittm fefcttb 
bttti bit brtt) Jjttru ©tbrubtt non i- ifttt gt» 
mitto 'Dlttnung ttH.nnb lattttt an iag qtgt- 
bttv baf namblitt) btt JJtrm i»rubtr/cbtr tljre 
(Erbtn / alfbaun ftlnttt gutrltt !»abtn |'olltnl 
tnaim <mttvoti)tmgtu QJtubun/ fb auff ba« 

«5 i ttgtn. 
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ria<ni{jum& #«rfJ«lr/flWdbftoI o&ik ©toimH* 
ct< dclceodcnuti afrgriri&f/alir iotbtcrnofccr 
^torcrn fcintar fidi gcf aflfcn/crfc&rintt 
0!iU4fam b &i<raujj/radl tajil&ff aWn Wf 'ti Ht» 
t»cr i <n/fc«f fdntt an anbtrt &xtfbaf tft frtmb* 
foUfrcn $rbcn/ Me nidlf aufi fcfncm 
Uib erbcrcn/ vbet 8000. fi. txrmac&en follcn. 
JDet fuccciTion abet/fb ab inteftato,tc fllatut' 

Iktm »nftfRo$ '©rbai gcbujree/nmrtf Ga* 
rtnn (m gcrtngfTcn t ein rintge Ttfcl&ung gttfccn 
SDatu mben &ann audi an^cbeufcr R«cefj / ale 
rin pa&um oUx contra&us , (ubi non ita lata 
interpretatio, quemadmodum in ultimis vo- 
luntatibus, locum habet, ) Gofjln $ar aftfcf ju» 

Mueenlfl: ttlecbenmd^g mir &tr®eff*bij|jf/ 
(Ktinftcn rm$rtr< aufjgtfu&rf ®<rtan fofle. 

33 n& ba aldtfe offirgthadift becbe/ au O. »nt> 
N. abgrbanblere Scrglftfc Mfen 2 )crffant> 
ren/ baptvann feben MrQSrutcr rincr 3 dcfc« 
eerncbctbcr O. ictbt»<£ rben/ »nb gat fefne 
flftamillcbc jftnDct rcrlaffenfolr/ et affjGatin 
im&r nicto bann 8 ooo.fl.auwrteftiren / macto 
Jabcn fode ; fb f 6 nt>cn ttlr bodj nicto befunben/ 
Gap Mforftf elll fideicommifTum abfolutum, 

. nec fotum in cafum alicnationij,fed & mortis 
auffecrfcto/ vnb ton beii 9 Bol* 21 bflid?en®td* 
fcent baftiu gt&anMcr «orbet ibafj Me/foauff 
Ga* rigem (umb v crrfyctlf ; fold? iit portion an* 
torft nicto- Ganncum onere perpetui, & irre- 
v n abdis familixfideicommilli, (fabcncnG ge« 
tJuflcn foffen. 

** Quamvis enim, an ex prohibitione fada 
a tc Ibtocc filiis luis, vel ab cis defeendentibus 
nc alienent bona extra familiam, cenfcatur in- 
dudum fidcicommiflum in cafu contraven- 
tionis five alienationis tantum, Vel fimplex po- 

, tius poft mortem ? qtizftio adeo iit contro- 
vcrfa,ut non immerito dici po/Tit: 

Dederes certant, & adbnc fnb ludice 
iis fi?. 

20 idcoquc non minus ac quardam alia: Carfarca 
ii ccilionc indigeant. Unde & Magooius de- 
cif Luccnfin.a prine, exclamat, propter notif- 
fimam Dd. altercationem in maxuino Juris 
pelago verfari cum,qui hunc articulum aggre- 
ditur, in coque Dd. nimis contuse fchabu- 
ifle 

U Attamen, quod ex prohibitione alienatio- 
nis extra familiam, fideicommifium minime 
dicatur induduin in cafum mortis, frd tanrum 
in cafum alienationis, infinitos prope amho- 
res adducit Vincent. Fufarius d fideicommtjf. 

& fHbftuut.quafi.6ti.fel f #4 ».?• qui de com- 
muni & magis communi attcfhntur. Et n. 

14. idem Fufarius fcribit,ego certe non credoi 
recedendum e fle ab illa opinione, quam ficu- 
ti elTe magis receptam, dubitandum noneft, 
fic effe veriorem puto : per fundamcma,quac 
iii adducit- 


nunciandum efTc.uon rcfultare fidcioommif" 
fum in cafum mortis, AlbaruCardin. totif 1, n. 
1j.BuTht.c0nf.jj7.nJl.tfrf frxteltb.4. u 

Quod maxime locam hoc noflro in cafu ^ 
habct,ubi nonnulla suriunt verba, denotanda 
pcrpetuitatem.aut quod contrahentes volue- 
rint, bona tranfire de hereda inharredem, 
quamvis nonnulli velint, bdeicommilTum fo- 
lum in cafum alienationis cfTe indudum, licet 
prohibitio fafta fit, ut boua perpetnb apud dc- 
fccndentes mafculos confervarcntur.Fufariua 
d. lec. num. jj. qui pariim omnes limitatione# 
noftrac opinionis, admodum controvcrfas f»> 
cit, & in dubium vocat. . 

Ac etiam, licet quando extranei harredia ^ 
inftitutio effet prohibiu, quod ex hoc rc&ilta- 
ret finaplex & abfolutum ndeicommifTum et- 
iam in cafum mortis,tradant Gozadin. c enf.jt. 
Cephil. cenfuj. 0.7. Menoch. cenfjji num. 
a. Rota Romana dtcif j 2 2. num. j. f. 1. im 
neviff. ubi loquitur in cafu, quo erat prohibi- 
ta alienatio in ultima voluntate, & incertas 
perfonat. 

Attamen contrarium tenuit Oddus conf.6j . 1 J 
num. 41. muituquc rationibus probat, tunc- 
queproximiore* tantum in duobus cafib. ad- 
mitti, & fideicommifium locum habere, (1 ) 
fi fiat alienatio inter vivos (1) fi fiat alienatio 
extra familiam per viaminlfitutionishzrcdis, 
Gozadin. d. conf. n. 4. 

Haut ergo prohibita cft fucceflio ab inte- z * 
ftato,T u fch./ir . T. cencl.fi 

Non enim ejusmodi prohibitio extenditur 27 
ultra cafum ibi expreifum. 

Etenim qnamvis teflator prohibeat, ne ret 2I 
extra familiam alienentur, fed velit, ut in fa- 
milia remaneant, nec hoc quidem cafu tefta- 
menti faftio hxrcdi prohibita ccnfctur quo 
minus eam rem haeredibus fuis ab inteAato 
relinquere poffit, verum etiam fucceflio ab im 
teftato per fe prohibita non intelligitur, Ga- 
bricl.ut.defidciceMmiffcencl.i0.H.J7.ui)i tc- ^ 
ftatur communem opinionem. Quia fidei- 
commilTum rcflridum ad caufam alienatio- 
nis extra familiam, non prohibet fuccefllone 
hzredis ejus, qui prohibetur aliopare, licet h». 
rtt non fu de familia; quia qui prohibetur a- 
Jicnare, non cootravenit, Drciui £#»/"/77. ^ 

9 & ftq. ubi dic it communem, cenf 42». *. 
7.Decian. cenf.f.n 29Mb. e. &cenfiljf. num. 

4 Hb.j . ubi ab hac tanquam communi, ait con- 
fulendo & judicando non effc recedendum , 
Burfac. cenf. j 7. io prine. & num.i cenf. 64 . «. 
n.lib.uitem cenfil. 1s7.num.26.ltb. 2 Menoch. 
cenf i. 277 . num. so. conf \7 '• num. pd. & ftqq, 

& cenf.7j2M.j4. Surdus cenfil. 77 -mtm. 21. hb, 

1. ubi eleganter comprobat, & cenfil. jpj. g. 
&feq.ltb.J. 


Quia nempe hxc alienatio legis eft, qu* 
Uc&Dd.noflri dicunt, indubio ( quan- ab inti liato defert fucce/Tioncs, l.j.ff.prefec. 

. ^ do fciLvcrfamurincalibus admodum contro- l.ebvenirt ff. d.V. S.$. 1. inftit.de bxredtt. qua )l 

-•vtAr ver far u.olunitauonum hujus opinionis) pro- *b im efl.defer. idc 6 no includitur in prohibi- 
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•ioae, qu* 1 tcftitore fit in ptrfona bzredia, 
?el alterius hominis prohibiti , Ancharanus 
rsxyif.jJt.cal.j.Peregr.arr.rdJi.id. SutdJnif 
ti*. n. t*. 

}t Non enim prohibitos facit aliquid, feti fo- 
Kim permittit bona pervenire ad eos, quos 
5) lex vocat ab inteftato. Et hstc permiflio non 
eft alienatio ab ipfo fadb.feda lege, ideo fi ali- 
tui permifla eft alienatio, is non dicitur alie- 
nare ex eo, quod moriatur inteftatus.Hieron. 
Gabriel.c«i/ gi. nam. ig . Iit. u 
)4 Notanda etiaminprimis eft decifio Surdi 
ita. ubi pluribus probat eommnnemque opi- 
nionem cfle ait, quod fucceffiirus ab inteftato 
admittatur etiam ex teftamento, qui etiam lo- 
quituritidtm.indomo alienari prohibita, fic- 
que in re Cingulari ; fubdem.quod ab ea fen- 
tentia difficulter' recedi poffit in Judicando & 
confulendo. 

Et quanivis Fufarius quefi. 711 . aliquas ad- 
” ferat limitationes regulat illius, qua dicitur : 
Quod prohibita alicnadone,non prohibita Iit 
fucceffio ab inteftato 5 quarum nonnulli, et- 
iam hunc noitrum cafum concernctc .videri 
]< polTct. Attamen limitationes illae, feu potius 
fumptiones, quod aliud voluerint contra, 
tes vel tcftantcs locum habere poffunt, 
quando nihil aliud urget in contrarium. 

17 At ubi alta funt.quatdiverfum fuadent.tunc 
aliud eft dicendum, & una prxfuroptio tollie 
aliam, 1 . Divus, f. de re/titnt. i n mrigr. & plu- 
res vincunt unam, 4 ueb. ituquc C. tommitn, 
de fuettjf. Decius cimfil. 47>.utm. te.Newian. 
imfil 47.num.40. 

3n»nfnm^aa abst ♦)» beraft gfrro&ttt 
jjimqfumb Cur attfi un/ »a< mafftn bft pacifei- 
rtnbt JJcrrti SSrfotr nli Nr SOWnunq gtrergt/ 
taONt fucccllio ab inteftato jgttt i etbd.fgrbcti 

®tiHicbtn ©tf*it*f« aBgit flu£?gefebioffen 
Dbtr Unommtn f«?n feto. 

1 * ®ild3rt6annfctcn«Mieb!!aJt« srf*<f« 

lltf / cuip in cafu nollro non omnino prohibi- 
ta fuerit alienat io.fed cnm caqualitate, ut pri- 
us oblatio fratribus fiat. permiffa fit, quo m 
ralu non induci fidcicommiftum, nili in ca- 
fuin alienationis, non fervatis fcit. pratmifiis, 
ut cxprefsc decidit Cachcranus dectf. f ♦. 

Et quando Ttftator prohibitis alienare, 
’ dedifict facultatem alienandi in certis calibus 
ii ad favorem certarum perfonarum, ex hoc 
non rcfultabit fidei; nmmiffum in cifum mor- 
tis, fcd (blum in cafum alienationis: exem- 
plum, fi duftumcfict, prohibeo alienationem 
bonorum, quia ca voloconfervari in familia, 
ii m cafu ucccffitatis concedo polTe alienari 
in iamlba, Rumus lt>tfsl.t »7 0. ij.Llif. a.Sutd, 
ditifisinum nXimie.dttifio.num.y, vtef. 
nnoiftet 0-dtiif II. fert. 1 ubi citat laion. 
( ,nf., 7 r. I‘t.e .Socin. lun.cfnfiij.tnfin, Ub, 

40 3u»dc&cra femur nodWff* 

in a^nttKlCt^lrtSafl perpetua •Itenatio- 
ais prohibitio, & ia mulco mmusfimpiex ae 


in cafum mortis conftitutmn fideicommiflltm 
elglt indudrr/ fimbsm « faftti bit jfcttn 
©tftbtrlW) iinti trttStfliil! nf*rbsf$n*r<nf 

»btr IJltStl ftibf? hac in parte tfumt()mt'5?i}t& 

«utflabtnrolitii/bafinbjgfwigr ®urtr/ M* 
foltfct ctner ostt Ctt «nbtt nictu mcht befiolicti 
wcltt/ bsn anbsrsn atiWeftn; »ft iit jtiiifirtntn 
®*«5uti3«ilf|tlbf3tfonimmla|ftiifollf.'a>a 
abtr ttt ©tbrubtt frtntr bftftlbfjt ©iterjtt. 
fauffen f aft ffctre/ niSrbbtmlWilnffer utor* 
WU8< f «17 mrfir angeregte ©uitr fclntt 

©cltgtttjtft na*: «nbsrtrtrrt juccrf suffene, 
bcrgfn|UgtbSii:t&C(*S8provera prohibitione 
alienationis In ftlittn IWJ jiifwlrm t|f. 

Wltfcf nsenlget tnttbtit telrin feflo ficti*, 
ftt/bag ^JerrQBiIfjrlm bon L.bt f|in 35 d«<r(f*e 
©rt6 portion anjeqo in llrftt gsjogtn/Wlb mft 
dnrni perpetuo, fimplici £c in omnem calun. 
tam (cil. alienationis, quam mortis, feu tcft-.- 
meutarixSt ab inteftato fucccffionis befeisffc 
gtntit*! wtrbm »iU/ fcit t* in Anno 1595, 
tann fmicrutnb Anno s6ig. auffjtrf*leti N. 

»nb O fScctji cbtr 3 tttra.;« aODtit jtbc fdne 
gf(ab«/»nb ccnfcl*tt'dt)(iluii8 tirrgtiu&rK 
4 l« tnb OTcmc itficn itm t>orn>t|ftn tin, 
«•UNgug btt cbcrtge f*cu« Agnsttn uttfaujfi/ 

»nb «nfeboanimmobdim m*t«lt m*rtaiw 
(fl<*( lelbfT acquiritis aljtm JiumMt*t ©utn 
fit ftanom. 

SSann bana ^ ttt CBilfitlm nldjrauf af, 
gtn/ fonbttn ciuff 1 *cn tfrr jjtfltt mortcii : af t 
folger »iii»lbsrfpre 4 lltb (ferauf / bag jcnfge 
®0Kbtg N. Oitrcg/tiiraug tfn fideicommil- 
fum,quodcunque illud fit, trjmiinqtn msrbSrt 

luifliaufF Iftns Qrrin iBflgc!mmfta<*fmin» 
Sfs()ffl ft?s n,®aimbi< ® err alfo (auttm ©a 
bsr ©sbrfcsr «inst/ flffo OUff 

ttcrt^cilrt/ mit Sw* 
bsrn eno LtibsStbsn nic^t gsfrgnrt/ 
pubsttva )f>m fSrntmsn bur* ic(lamtm an 
anbtts £>ff <fR>a< iu«<rf*afm/ bag st tNt 
S8oo.®illb<n ?tbll*tti botifsfnsii jtifgtn ju> 
jcigclKcn 3 difttli*cn ®uttmn(*f 
fts octtrttkgitrn fettt. 

3(1 bttantqtn bfftt cafus gsfrtdmftbtm 
©tlrjuaugDtmic&snsrliSgi/ bbsrjinfgmim- 
■nobilicu/ |b batnlf t rganblcf warbsn/ (ufialim 
fsvs/ proomiflojua*Kn Nec enim ejusmodi 4 ‘ 
fi JcicofuifTs dc cafu ad cafum extendi debent. 
Quia regulariter bona in dubio onere fidei- 4 * 
commilhScreftitutionifgravata non cenfen- 
tiuvieq; etiam nifi ex conjecturis neccifanis, 
gravibus, urgentibus & multum probabilibus 
hdeicomniillum induSum ccnletur : quia 
fideicomilfi prxfumptio temere capienda no 
eft,!. Luctu s-S-t m btttdii f.sd l. SCI. Treieit. 
Nec fuflicei euthominumconjcfturj ad indu- 4, 
c en dum 1 1 C ci . u m m i fiu vn . [9 « 1 a' a m tum filium, 
f.d.kurid wdir.Mavoch.ctnyff, jit. asm, da. 

B 4 Sed 


Pauti» 


44 Sed eas cfle neecfcrias oportet , qux a lege 
approbatx,& rcccptr fuerint, l. tumprtpnt- 
lar«r.jf.*/f|4MMcnoch.pre/iwpr.<7.ii-<*. 
41 & cor.f If.n.U.hb.t.Sivc ciprrifim.cx paritate 
vel nv.joritatc rationis, cum cxpicflit ab ipfa 
Jcgc, Mcnoch.d. prtfumpt. t 7 . n. u.pt r 1. »*» 
plffunt g. it llgib. 

gu tt-tltbem no* 6if<< fomft/tap utimog 
bc|j Documenti fub lit» C. bcrorab ou{! fccr Z. 
25ttgl(l*un4/ fo fub Iit. D. (Soptpli* bet)4<* 
Ititt/ au* ratione temporis omnium poderi. 
or& magis fpccialiter hunc cafum concerni- 
ten *uf/ anujfamb ju Mnumnun/ bafi M< 

JJerrn pacifcenKii |clbji/ quatenus Nc DOtfijt 
23<rtr d J b<n 5ocfet<rn wnt> ifcren defccndcntert 
eb<r ftibd Srbtn f*abtn modjtt/ aaetbfne» 
baboii abfj<t»l*tm wib i»a« coit Mf<m etlojite 
f«(xn ©cltauff M« agnattnfaflttt folbbcblngtf 
morCt n-^tt) bem es bann biUi*f<m ottblcl. 
4® btn (jalxil felit : cum pa&a fpecialia,& maxime 
tepore pofteriora, prioribus foleant derogare 
47 Condat etiam, per padi um remitti fidei- 
cctmmUTum etiam tacite, fi nempi padlum 
contrarium fit fideicommifli natura , etiamfi 


illa fidcieomoiifla fub conditione debeantur, 
l.i.ubi Dd.c. it ptO. Lquaut-ff iiu.r.tiow. 

I. fub tniuur.tg.it /WiK.Pcregriuu» itfiiti- 
tommig. uuic.st num.i*. « 

Quodque padlum aut datutum familia: 4 
non obfcrvatum,in confidcratione non fit, m 
tufus gguuuint fatis dcduSum fuit. , , , , 

®(l*tmaatm na*/ juniSis etiam ratio- 
nibus in prxccdenti fadti ipecic pro hac fen- 
tentiaadduflis, iBtrbir flRclnunq «tbltlberti 
bafi bit a(gtnt()iimblid)t © uitr nt*t aUtfn anjf 
bt< 2o*<mi obtt btro fttbd Srbtn faUta/ fon* , , 
betit au* felbtytupcc tefiamentum vtrldffcn 
rotrbtn fiSnntn/ totbtrfl abtrffl tnftt( en- 
|tetlff(li*tn ermtjftntt bet Otrt Confulentf 
3 )aii« ®it(trl*t aU n>il*« aujf ba« aigen. 
ihuntb ni*l qcifxili au* btn Z. Striraq fui 
(5* jattebttMtbartnnbtfldnbtt 8 ooo. 0ul< 
bttt ii(enqtlt< aOttblttq* fitktrt rnb tonum' 
ftfn JDtrrtt Saltim obtiSSrubtrl 6 o(mii ( ttn 
jjfrrn 21 ttt i)itttti*« (f ncftln ut bonis avi - 1 < 
tis ftln {Hnbctung Actum in Colle- 

gio nodro btn io. J uhi, 1650 . 


Confilium CXLVI. 

Tgotabtlia 0u.td.1m in proceffu contra Sagas injlituendo : ubi de inquifitione, In- 
dicus , tejhbus, denuntiationibus y&Cu 

<£n>ol tae Ufitttitify* au j^n/bag feta perfon 



* wcn.al* fcarturcfoMc ®»a* 
) i«(7df fccp • ?lfl<t&5cfo(fcn 
| / «iffVrft bctcpbi^r 

\ rurtr; |iim<i ( |c(bfg</ fo fidr 
^atntf bcflccft bcfrnbcn/ bc§ 
H u ir 7 ci» Minlcblidjen ©cfebltdjrO €iiffcrf7< ab* 
gefagre $<tat> fi-taD/taAflttffi juffraffrn/ aucb 
mft nfTctrt ftlctft trfunMgr werfren fofl/ tk>cfd)c 
fflirtjin oC(r^fii^»Perfonmbflra<ii^flffffe»jn 
m64jf«n / bomu |ic ntr aOdn ju g<bu&r«nb<r 
0rraffiUjOfU» fonbfrirjumolj<n<g« ntfrcffb 
cfcc SpcHfai fo bcreleutfn 4<uf< »adj jfcr<m 
fuffcr/lcn v<rm6<i<n nicn<aUd?«n ju«iutrf)<n 
ftdj b<^i(fai'v<rmirfmtvect<nmW?fcti. No’n 
enim dubitandum* ft, quin crimen iftud pu- 
■ ni 1 debeat, (iquitlemcontr3 maleficos clamat 
Dominus Exod 22. Mitificos nonp»tieris vi- 

^ vere. Appellantnrq; communis fa lutis hoftes 
ab Imperatore in luit C demd!efic.& matbem 
' 4 Unde& poenigraviffimiineos funt ftatut* 
, omni Jure tum Canonico, tum Civili. 

5 Et quidem duobus modis inquifitionem 
inftitui pofle arbitratur Andr. Fachinar. vol t. 

6 cenf.t2.n 2 . qui eliciuntur ex Malleo Malcfic. 
in jqp.M.i.Primo ut Magiftratus editum pu- 
blice proponat, quo mandat omnibus fubje- 
dtis fub certa poctia, ut quicunque fcit, vidit, 
vel audivit per funam aliquam cfl‘e maleficam, 
illam revelare ac denunciare debeat intra cer- 

" tum tempus. Secundo, ut fpccialiter inquirat 
contra perfona;, contra quas legitima funt in- 
dicia. 

3<t>o$ i(? fyn$<yn dxn fo jldffia in o&ac^r 


ger iu 0« Soriur gcbratbf wcrOc/cg fepen Dait 
atbtr (it gnuqfauK anjdg cmfralfrcn. 

Quamvis enim reus delidum negaverit, 9 
neq; teftibus uiit aliis probationibus convin- 
ci poflit, tunc fiquidem contra reum indicta 
extant probabilia Sc. verilimdia, & conditio 
perforce id patiatur, ad invcftigand3in verita- 
tem, qua:flionibus fubjiciendns fit, /. milites. 

$ opertet c. deqtufl. & itarefpondctur Cra- 
vetr. conf. 6. n.12 . &cenfpg. n.t . Mcnoch. caf. 
270.& pufumpt .it) n.}. 

Attamen haut levia indicia fufficiuntaut *° 
pci funfloria, ut dicitur, & qui pluribus mo- 
dis interpretari poliunt, ncc eft eundum per 
ambages in tanto difi rimine.ut relpodit Ba!d. 
iiuonf+o* Uk. f.Natta cenf.42 n.t. & conf. »gt. 
n. t). Rol.i WsWconf 24n.24 l1b.iu 

Certa igitur & clara indicia efle debent ad 1 1 
toiqirndu n.ium agatur de maximo & irre-N 
parabili pi at judicio Marfil.m pr.$ diligenter n. 

2 g.& tonfil.io. u.47 . Et debent dTc tam veri- 11 
limilia & urgent!a,utfoljconfcflio rei deelfe 
videatur, Gandinus d mulefic.tit. de (juifion . 
terment. refert & (equitur Alex, conftjp. n.17. 
IiI/.7.Sk Cravctt cenf.6. n.12. 

Et hzc proi edunt etiam in atrocilTimis crl- l j 
mimbus puta in Crimine lifz Maj edat is, ut 
docet glafl communicer recepta tnl fi quis etu 
cut.C udL lui Majefi. Mirlil./i^ 117 • Cachcr. 
dectf Pedem 79. «./4.Valle.fow/T»a n ?i. lib. /. 

2tu$ tvtlcbcnbannfik^ €r}?«<rfolg«/ Np f 4 
obfrtjo» cln »P<rfon to ViUn »<r|cbro;t' oDcr ftl: 

cfn 


tfo ttdrbf/bafj jcbccb fofcfcc* fut 

*nb«n|l(bf(flbfl<nfurfdnanj<^ jur capcut 
©ber tortutjufcalfen/ c* fci> bann fftlcb <}<mrin 
et[d)W) n(d?t aQcln wn $ fjrKdxn taicm* fo» 
tarnjumal auffold>«i3$rf<icb<n cwfproffdi/ 
i j ttddx beroqlcfcfccn bfrf<fcr<i)t< <p<rfou btUicb 
»ttb4<brtq raa&cnf&incn. Eten-m ad famam 
pro bandam, quod fit fide digna, & ut probet 
(faltem (cmiplcne)vcl ut faciat lutficicns iudi- 
cium, multa requiruntur, prxfcrtini vci o quod 
fit orta a perfoma fide dignis Sc idoneis , non 
autem a malignis, invidis, obtre&atoribus & 
inimicis fufpe&is.MMf» oporteat , extr . d. sc~ 
** tufat . Et quod illa fama emanarit ex caufis o- 
mnino probabilibus, ut per Angel. in tr de 
, Maltfit.verb.famaptiblud.^tch Ub i.ttnf 9i. 
9.11 . Conr. Concell.ii» 'brevUr.Prttor.ltb.i^» 

I y f. d.prattre. §. a. » ;*.ubi circa finem conclu- 
dendo dicit,quod vulgi opinio non dicatur fa- 
ma, fcd ea fola, qux traxit originem ex pluri- 
bus caufis,qux inducunt populum ad fic di- 
cendum velcredendum,alias non cft fama,f«d 
vana vox populi, Et G «bnel Saray na in addit . 
lg ddjing.j f.MdttbcJil.diciT,baldum in conf. *7J- 
fal. i. vi lle, quod Ii fama, per quam quis tor- 
quetur, fit adeo nuoa,qtiod nulla habeat argu- 
menta pro fc,nifi conrcflioncmtorti,ctfiper- 
fcvcraverit ille in ea, tamen non valeat. Idem 
tradit Hipp.d.M ufil.iu Ipert ffd.quajlion. 

' 9 <?*rouff<ii au4?fur* inbtr fblcbc indicia, 
(Sratfrbcrcn roan jtnwnb torquiren n>iQ/*ol# 
JonmKnltd? ben?i|m / vnb rin jcbf* <nfbnba> 
buri itotytr 3 <ugtn auffage bfjMtyf fter* 
PtW Mex.ctnfir n.4 & conf.t^ n.it.lib. i. conf. 
i $9.9,10 Ioan. d. Amicis c$nf.iJ7 • »• • o • Parii. 

10 t 4. 

SDannfbDiiiirfilifDdw Indicia porpanDltt/ 
tmn |(b<l abtr a IKm Dur* tlncn P r °- 
bic<( rvorftnal* namblid) wann (in 3«ig de 
Jam j.Der 2lnftr dc fuga , Kt ® rlirt dc mini, 
^deponir^ pnDal|b Dutch Dfc ^c;j(]<n (In DnttP 
fdjIDtnta prob ri obtr WijgtbrJcbiroorDtn (bl« 
1(11 »(f(t Dit Indicia nod) tcftimoma Mr 3«l* 
gdi alfo cpnjungin nxrbm/bnji CcirfcuKb Dit 
ipt jn!idj( 3M3 (tftnilf nxrben tn o^e. Alex d. 
conf ij.n.ao.Bcrtrand. conf. jo n if. & 
tt.b.p.i Marlil. inpr.crim i.dr Iigcnur.».i41. 
Brun. a Sol-is confctim*.lo.&fiq. 

11 3a«< foDdi cuiibcd loJicij, tertii «*n«« tuir 
lurcb flmltjldfgen probo «ottidi/Nn Otl(b< 
Kriut^dnltdKii SugenlAtbtiMgoi/ Joan. 

.. i. \mK.cmf 7.r.‘t.mfn.& i*. 

qui a mille lingularia indlcupcr mille lingula- 
res (edes probata, non nili pro uno indieio 
• 1 haberi poliunt, quemadmodum & mille fin- 

gularesrcdcsprouno computantur, Bald. in 
l. Juril/uroudl H.4.C. di tejhb. Alex, d.ctcf 13. 
i, a.ai.Bcro ctnf.ip9.it i4.r*1.3. Brun. 2 Sol, d. 
touf.ctin. Ito imoplcrunquc non tantum pro- 
bant, quantum unus t citis, fcd libi invicem 
*J fidem derogant. Pjrif. conf no. n.if.fu. & fe 
ac teftimom i fua invicem lacerant, Cravett* 


Consilium CXLIII. u 

33n» pbipol «(ldl( 9t(d)«. i«(r<r fttnbl 14 
IDddKwolItn/ tiafwt depolitiones l(rdn|tlb 
dKnJtuanvblKtumtrfitiblidji indicia juld« _ 
men qtjoqtn retrbtn fclltn/ t»nb ba< bitfdbm 
altanti iur Torturgnujfaml! ftpnv fiitgcber 
Kaph-Fulgof. in I. fiu. C.fnm.iuifc. Alex. 
confit. J 4 . Soein. oonfil.f 4 . num. a.Grammat. 
docif. 4 j . ». )o. & 3s. (imberlub tuaimbie 3<u« 
g(n pnwtttxrffllcb (tijn/ Brunus de indu. 9«. 
t.f/crt. i.nnm. t. 

6«)|tt>ocfc fcl(6( OTdaung dnlg »nb aU if 
Idn »cn Deu unintiftlbarin wD Dtmn indici- 
is, fo Da« begangnt deluSum fdb|l concerni- 
mu |urtt|t<()<n: tonbtn anDtrtn remotis m- 
dieiisPnD argumentis aittl InglddltmDa^ 61« 
«(nidictirn 3 <u 9 <n nlebt conjungiri twtbdi 
(bUtn/ l|t Dit soriije URcinung communiter ap- 
probiti/ PBtfiit Mindmatbm itarten/Blmc. 
d. indic, nun. j*i. Anne, conf 107. num. it. • 
PariC d Puteo »r. d. Sjmdic. nrb. t» fietut. n. 

4 f. pog. 43 ». 

60 tfi and) futs ©rlneton not((n/ 6ofJ 2 g 

DK ^AJgdll fp |U veriliorung MC mduKnjC 
fuljrl/ inediaute Juramento, lolcnnitcr pr«- 
ihto, abgt^in lucrftn. 

Telti enim fmejuramentonon creditur, ,7 
c. nuftr nobis & c. prortreo. ubi Dd. txtro do 
nfiib. Ma(card.lii. 1. dopjobti. qu. 3. num 74- 
& ftqq. 

Et quod teftes pro ludii contra veneficii fi- 
ve magiz crimine infames,- fub jurisjurandi 
religione altcftari debeant, in fpecie traditur 
a Malleo Malefic. 3. port. qn. 7 -tol. 3. m pt • 
atque idipfum docet Hjrdceedg.a Dallc-i. fo»- 
Jil.Jo.num.il. 

3)nbobi»Dlfur< 3)ftrD«Da<aii9(b(ttan< 19 
Dem -0(t<n rntbt gar aufi Der a<t)i iula|Ttn/ 
fbnNrn aud) fiit (111 indicium ad torturam 
pallio WtrDf» mddw/ut novidime docuit Her- 
mam Goliaulcn.ia dtuf. trium quijtiouum »- 


fufrtqucmium. 

Attamen hoc fi) ita elt moderandum, ut j 0 
illae denunciationea fuerint fadtz in tortuda. 
Farinae, qu.43 num. 34. vel metu tortut*, }| 
Biasfehi. d. uulcfic. membr. IJOncL j. Dctrio 
inopptudi.qu.ii.pcrtot, ; 

(1) Ut dcnunclantcs' nihil irz vel ranco- | , 
ris habeant vel oJii cum denunciato.quod Ju- 
dex debet diligenter attendere. & quzrerc 1 
nam inimici nominatio nullam fidem faceret, 
Delrio tib. f.fcti. 1.I11.L. crm tppeud. j. qu. 
j. portor. 

( j) Ut ad minimum tres correi eandem j j 
perfonam nominent ac dcnuncient.quod pro, 
vide admonuit Delrio d. oppetii, t. qu 41. 
quod ii taincn magna perionarum, dcnuncia- J ^ 
tium & denunciati fuerit inzqualitas, nec tres * 
quidem fulficerent, atque ita etiam aliquando 
propter vim bon* fahiz non modo plures re- 
quirerentur, fed etiam pro illa circumdantia 
perionarum nominantes fallum magis dixifle 
ptatfu- 


22 


Partis Quast*. 


Prxfmncatur: quod itidem admonuit Delrio. 


’ 55 


5 « 


37 


»* 


, 1,9 


4 » 


4 ' 

4 1 

43 


d.app.a.qu.i. 

Tandem, (4) ut certam {cientia: caufam 
addant, t «luti, quod jierfona nominata magi- 
am illos docuerit, cum illis venena prxpara- 
verit ac mifcuei it,crimen hoc illis fccreto ma- 
nifcftavcrk, vd etiam quod illam in congre- 
gatioiicnodlurna Sagarum viderint 

3um Sunfften feejnb gltlcbtvclln OTevlunb 
jtaifer Caroli V. ipeltilldjer .fjalpgerlcbca 
jDtbnung arrir.44 gnugfame 3 n[elgvon -Jam 
btrtl) iubefrilCen ca tamen exempli caufa tan- 
tum funt [cripta : cum quippe prxter hxc ad- 
huc alia line indicia, quae ad torturam (uffici- 
unt,Dan.Moller. ia Commentar, ai Ctnjhtut. 
Sax.p. 4- Conflit. J. s. 1 3. Vttf. aut fi qua alit. 
Godclman. d. magis. cap. it.paflm. Bcrlich. 
canti. 4. ««m. 1 41 - & fieqq.p. 4 . 

©leiibtvoln miiffen bife indicia propinqua 
fepniviio lapt pcbgar nkbrftblkffen/ blfeober 
jtnr- ifi gegemstrtlg qenatif/ Ba <lti j?lnb otser 
anhtt SSlenfeb vnnaturlid) f ranef tvorben eber 
(jt i|| m em .ftaup fommen-Ca «tn iiieefc vrab< 
jtfailenvuboiae tergletefcen. 

Indicia enim debent e(Te certa, plcneque 
ut condudant, neccflecft, Farinae, quafi.37, 
vumtr ej. 

Et Judex hoc in cafu ita debet arbitrio luo 
uti, ut canonibus, iegibulque etiam rationi 
naturali fc accommodet, neque prxfumptio- 
nibus magis credere, qudm leges ipfae 8e ratio 
phyllca permittunt. cum expropriaconlcien- 
feientia, non raro fufpiciortibus nimium pa- 
tula, haut debeat judicare, ut poL Simancam 
d.Carbol. iuflitut.tit. si.n }. Interminis feri- 
bit Don Frincilcus Torrcblanca in fuaDae- 
monologialib.y.c 16 adfin. 

Qui idem Torrcblanca cap.ftq.pcr difeur- 
fum tradit, indicia levia. illa dici, quxfola 1u- 
fpicione, live levi Juris prxfumptione nitun- 
tur. Indicta autem gravia, Se ad torturam fuf- 
licicntia haberi, quae funt violenta & proxima 
delicto, aut ut Farinae, i. Tarttlr. qu. 37 fieb 
n.ia.tradit, qux refpiciunt rei veritatem & dc- 
liitum ipfum tangunt. 

Sinanbera tuere jiifcfcKeffen/ »nb fHr tfit 
llmMttbt aujeig iupaltcn fo tie nermuiett^tp 
«fit j\iut>r iiecb eber terglelcfjen/ befonbera 
opne Srfaeb angertiprt/ aueb felbigea barauff 


Wiiiarutlid) f ranef tvorben. 

Sicque certum illud indicium habctur.fi 
^ g a g a inimico incolumi minitari vel tangere 
’ animadvertatur, & iile repetite mortuus con- 
cidat, St afficiatur clcphantiafi , membrorum 
diflortionc, apoplexia, lubitoqucmorbo.Bo- 
■■ ' din. i. Damonom hb. 4 - t 2. pofl pr.Vttf. flau- 
dt cur Saga, p ifP Zingcr.de quafttomi cap. 
2. ut, met, 200. ante med. letf, aut fi Saga 


tangent. 

Sic ctiampro indicio reputatur, (i Saga vi- 
4 f fa fuerit potionem fufpcctam infundere ani- 
mali, quod poltca mortuum reperitur, Petr. 


Binsfeld, int.fin.de indit, trim, malefit, indit. 

S. C. d. malefit. 

Item, Ii Saga fiifpedlam curationem alRifto 44 
polliceatur, eber ttmnn fi< tviberptllfenbenrn/ 

nkltben fle emrea vbela jugtfiig/ paben / im 
Jlrgteopn fepn. 

OTann man nun blfe jeiir aiipgeplprre In^ 
dicia in aepr nimbe/ etglbepebfelbpen- baf 6« 
tMiilget epeil felblger SBeiber ren tvelcben beip 
ligeube Inquifieions Adttn panblen euigejegm 
wetben fonnen. 

aufftr ©arbdra .?>anp ©efcmeliiere (Jutle* 
becfen 253eib/ uon mtltber angegrbm tviirbf/ , 
ver flben 3aren/ »l<3awb ©eblllmg fn bet 
Q}ab(luben gejept// vnb urinam (ofen tuelkn/ 
pabtpe ffim tn ber ©fubert vmbfangtn/ bar«, 
auff [fimi bap ffllaul blp jum £% fommen / 
Viib tvk «r ben (Joppfn luganaen/ pijt cr betj 
ttgSaifgallm Oaugmnb auff ifctlfi Scfcroe» 
tfen fteqen nlberge|Wf morben/ bap «t mdjf 
roetter* fbrrgej;<n fomiert- 

3t<m / mk ffliitbatl SHJolff tln Otofr rot 
brti; 3a«n(m3tlb btpmSarbtiKlufufirenr!- 
f ranefer/ »nb fjtruad) fm 6taU abgangen fiab 
fit iSuibara ju WpfJBoIfftn SSDrtb ebm btefim 
gcfagt/bditetrfpr» Cop ^t®g<!)0ki;fb pdittr 
feln 6iop neci). 

3ngltici)(mtpbcP^(tt»en ©reiel/obrtbtp 2 
"Irocitl 3aceb CBlegen ®t«lb/ bamlt fcfir gra- 
virbbap fl«n4mbllcb3acob ©tfctllfngd jtmb 
ver 1. 3a|r«nber ISJiimr auff bfnt 3.rm fro- 
gtnrvmbfaitgtn/ vnb gtfagr/ tvit fjapu tln fo 
£upfd) jftnbrbcnfelbm iag eae jtme Srancf 
tvorbrn vnb (iernacb geflorben. ©tblBina Iwr 
ror gamer ©tmtlub gtfajf jcltmtn ©raile 
pat ifimt ba< j?inb vmbgebratbr 

©0 iBiirbr veii tben felblger referiri/ bap fle 
ver 16. 3»&r<n Jf>an« ©bflmahnt anberpalb 
3^114 dJndblin auff ben Oiucfcii gtfrblagm/ 
tvit e» bk lOiumr vber .brii ©ad) geitagen .• fa. 
genb/ ivk pallii rtn fo ftten jf (ubi baruber bad 
Sine jtramf tverten/vn In ig.Jagtn gefTerbc. 

gapnactr ver iwci) 3 at r< nifl pt 2 benbrt 
Vitib 4 Spr<nvnatfii6(rr'ni3aceb ©rrebel* 
grepicbivauacrii fommen/ pa/ fisbrcp» 
mal an ©autb gegrtmbr vnb grgtifftn / and) 
rrrnicIM / pab em gui dperq/ bu pa|l <in f/in 
©aneblelni ed reiirtr Dfttvol abgtptn/ vtub *. 
iSproiptruad) ijt fk fampt ber 3 u dtnbi Jobf 
gtblitbtn. 

€aipartna3nng J5,ir.d ©tuipcr» ©?e(b 
fll btfcptvrpri.cap pt 3Katr>SJtbin<iiiil)?e?gt!* i 
'iodmr vWaria ver tren 3iprtn em ©er/en ju. 
e|Teu geben/baruber peMarta erf rauefet pailop 
rvetten/ vnbtubkid.lS/edMngekgcn. 3er 
i;.3a6ren pabepe Z3an« 4)upolbie 3Jaitem ' 
im©tall eiu fdnvaroblajTc/ ©d/affrumbvnb 
Vmb gcmerfftn/ bap ea ven punban abgaiteen. 

©ali 5S.ieitiafera ©chcperd 2Ctlb ’J>kf< 
fer 2(nna genam i|l gravirtibap pe ©al/a< 4 
SRamiiin J grep febniangereSiPniefler tUiaria 
bei;m iSaucp gegriffeibbarufcer pe 1. jtinber 
»n fer» 
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fitfifrna* Mt ©*u(< 
dutfitrm «jjfrant/ oh Ht ®?aria ntttf jft Mt* 
6*ulb(|ti></fif&a(tf fit nJtfctitn fo «rfttnrtcfr/ 
U |it M? )('r .jttrtftn/ enb gtfagt/fie jait tr» 
triT «n Jtuijlcfn ronbtt©ttfj gttfjan/tmbfit 
Statia btnm QJjiiA gttiommtn / mtt Mfm 
OBcridi' fit mo*i< rnt^t au* alfo bao JUnt 

tcii jfjt rtlfftti. 

23 tr 5. 3 abrtn Jarfk ^wn« (EgttO J?ln» 
Satbarlna In ®ur*f 4 ltArtn fmj btn 4 rml<n 
enb iAltlin auffgt&tbi/ bamlitr <t ttlamtt; 
ait Mt -Kuttt fit Mf anfttn iag( ttojmaf 
tmb ©ortto »il! tn gAttitn / fit folttbtm jtinb 
{tlfftm (>at fi 1 1 i gttfjan/ enb I |l ba< .Rinb tef > 
MtOtfunO ntorbtn. 

2 nna itu ■$> off SKarlfn QBanntn <XMbl JU 
©tofjilfmgtn/ ift wtbiSdmgtbaftfifiiat efltn 
3a()r<n ba& btt; JbJand ©tntt © tintn ©antl 
luinrftfwtn btgtfirt/ efjmtnaAbtm membro 
vinli v gri jftn ttib|(nntMt SKannfltft gt nonw 
mtn/ leti tbtr 111 j gangtn rnb fit brtnmal gt< 
Mittwfit folle ifjrn tribtr btlfftn/ (o befAt&tn/ 
enb tt teiott ©t|unt(jfitbt(oinmtn. 

' 21» 3nna J>nO ®antt* ioArtt eot e. 

3afir<n tn 'iiitlcbtt im £>c|f-Oaul) jur ©tu- 
Mngangcn (jot jit bt(t 2nn« imt ttr-Oanbnuff 
MiWfUpff gtftblagtu/fagtpM nmballu tlntn 
ftbm Itn 2\opif bataufi nlobatb tm itopjfittf) 
tni|iansttm»it a»na Im Btfi ©Am» 

/) 1:1 Ifn JJauft rotebtrgtgaugen i|l badSBiib» 
#11 (ttnab gtloiifn fagtnM £) anmltfiaben *r 
eu* jo rbel gtl&lagtii' vnb babfl» bttnmal go- 
btutn fit fcll ijjr rotutr fctl jfcni&al fit 2 mia Im 
ajrf fit fittfftn ftitt fdmngtn <0 tretb i fit f*en 
MMr otrgtljen/ btllti tln fo bafet ©aig» ®« Ifl 
JUtjj; <) tttgabi-fag mir mcmonbio nlAr» 
bareon. 

JJot 6 . ^afirtn IfT SBtlAtor Im ®o(femb 
SKlriag tln SuIHnaufRIoffig teotbtn / IS aber 
Munii» Mt anna autt bem 6 raB fceraufi gt< 

gaugtn. OTibbiKsXob SaibtO oml» fimff Jibrni 

rmM(faUcn;a>tiii Dittin |>ai |it ntftagt »a« 
fit fa Im ?3taH matbt/ tugcfagitljatif woUtn 
bbtn »a«»ao Siillttii tf)ut fitfoUtiitm iif*» 
m* anlfs gullln fpraittn/ fiat Ditinj gtfagt/bu 
(f>it|lf b,i() Woftfrbarm. 

limb - 3 Ptnl)nJ*itn ecrtn 34 « ifl fu In 
Mt ©tbnl fontmtn bar Oan« i) (intro 1 1 . ) 4 &- 
rl«n Anabtii tlntn ©mu* au^aao ©ftbgt- 
btn tns vcrmtlsi.fK f)ab vtrmtlnt/ tO f*t Mt 
asam bf§ JJanO rffianutm .'Kmo faoon ttt 
'»nb trfrummtt/ baj trofmt ©itcftn (tintn 
'lmtthniif.nl. 

6 ^iigltidKm «i iu Owlngtn t<i alttit 
p*miM vSflfoarO ©tbautto i!Bttl»/ 5 Btibb«- 
ImoMtnKifjlin gtitant>ftf)t «rbiidmg/ tann 
(it uir SrlulaOilfvtaatnt^ouo^amtrO ®tl» 
f ommtn tfltielt jit ln« StlbgangtivlMitSt mit 
Hr J?anb In Mt lincft ©nnl gtf*!ageiw »11» 
gtfagt/ reif baliu ttii Mfj @oB« I OtXti ©Otw 
bjf fit ftm btfftro btftilS )f)t Inbrtotn Jaatri 
»« iOiiltfe tmgangtn / baf fit t«< An* Nt 
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mt 6 tbaif 4 tigmMnntti*arau(fbat fit ftitigt ’ 
gtbtittn/fitfoD ibnriMrbtifftiitiff j()t mbrfij- 
m ?agtn Mt iltiil* iwtft fommti'. 

©it f>ai ttrbttn >brt i 6 (triti ©tfraufrO 
u.^lbtfBmiSiiIttii Oaiiftnauffm OiaibauS 
mii ttatm ©«rfltm anS hn arm gtftblaatn/ . 
bawn CBtultn tlntn Otnntn 2n gtcf aujfgt. 
fabrtn/6af man btfcrgi.-Otr ©uHwrttomB 
tttiartnfomnan/lMe tvbann ftlMgtu m*( 
mtfir s«m OTaul brlngtn fiinntri, 

QBft SonrabiSfcmt ttr >. ^afittiiln (;e 
®<ffi(mo -Oaitpbt!) ftintm ftultn bao ©*a» 

»«( gtjjMtf/ fiat fit (fimt tlntn Jrnnrf gtbtn/ 
fo ifintMjr*()re*f’i fonfiui tt btforjli* b jO 
itbtn ftitt lafftnmtifitn. 

jnbtr Safnadji fcnt 3«g ©*mittn 
STOiblmlnO ^Itfn ^anfm Jbtaubblt ©tncftn 
gtfptungt w feat t« baO tffitlplt aujfm ©ft S an» 
gtttflftn baronto gtfdHvoBtnrnb amfgtwiftn/ 
btmt tpanl fjanfj mii ©atbtn gtfioljftn. 

®tt mtftrmfitK fjalttfittttbtimtig. fwiS 
au* m -Oaigtrlo* augtkn rrerbtn. _ 

3(n g(ti*tm l|l fJanO tptvitijftn ' bbtr btf 7 
©Ifa ■OaiiftniJiitib gar rtrf a*Hg ( iotil fit »mb 
£>Strn A.«»s. JOauo W*ttC ©ItntrmabHn 
*on Sfnsna autf Mtartiftl gtgrifftn obttgt* 
grlmln» «it t« na* Jiiona atfctn n>cUcn 1 an» 
fungo dao SSfablin rcritttt.it t« fct mir btt 
jlramrff' a&trbtt arraijl ibt gtfianttn bap 
fit (iIMg tn mf m*t btaiuttu f 4 nnm/l(I ifnnt 
»m«btra*ftltm>o*lnbf» Jrin gtfiBtitf 
rtnto Otnntuangrcb. 

2Ba« mi&nbtftiftj btnanft Q&rt&tr anH» 
Irtffr/fonntnfflWgt trfllt* bttigtfangtnt ntib 
c* confilio Dn. Farhmxi alfo balb i>t(rag< 
tetrbtn. Sic enim cor.f. ti.tdi. 1. o. j; fcnbit : 
Suadent a(it|ui Dd.cos ftitim atque capti tum, 
examinari, mam antequam ducantur ad car- , 
rem, qnia tunc melius verita? inveniatur , Se 
indicia habeantur ex vultu Sc rc(ponlionibuo 
ad interrogationes. 

©* retfdjtr ©tftagung (Bntn birnanib» 

H* oSwtflanbnt in.iiaa, «mbiMO fonfitu »(• 
btrfit tinf ommtn/ fiirgt falitn/ ttntan btt ^ru> 
gtn mlt jfintit confrontiw au* ifctiiifialO 
no*maltn in btn Xtirffna inquirtti ntttbtn 
md*tt /bann ottmuili* bit itu* na* |(>rrt 
©tnfangung Itbctiustton ifntn rcbtn tetrbtn. 

fffiann mi|ii but* (ol*t ©tfragung/con- 4 * 
frantation tmb aiibtrO bit indicia ni*r f)in» 
bttmbtn/ (onbttn »(t jubtfiwgtn/ fi* mtfjrm 
*ttmr enb man tu bti Tortur mn blftn -iJBtt» 
btrafAttUitnmolt iuttfttnMt gtugtn jurat 
mit (rtbli*tm Sab ittlabtii iil*t wtnigtt ba* 

Ijm gtftbtn - tJ|i fu btt iotlut gtbufjttnbt 
SOlaali gtbrati*t. Mt fo mcfirttO gravitr/ (ttr. 
tftr anarlrftn. enb m aBietg Mt €(iri|ili*f fi* 
Wa*t «ti, ommtn ntttbtn A&tnn ‘iuMngtn 
&C11 3 o. Novi Anno 1629. 

Chrijtoph, Se/old. 7 ). 

Con- 
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fictis dotalibus a» fr quatenus funditas dari pejjit vel ne» ? fbidertqmfuis 
ejusmodi j aderam, 

kfmtud; 3uncf« 3n« 5)abcts weintumb infonber&eli iumtrcfen/ 
frais K. ju R. ta bem ba(ifold)e*0emdd>f/ aflein wn Mfen becbtn 
©efcertiborfei a*pr gele* Jlbcnlitkiti ®()egem.id>fen auffg<n*f / aud) 
aeni leonjaflfrenb ©optya nlemaiib*«eneintyetfeit« greunbfdialfr/ bmj 
K geberneeon V. I«'n f bet gramen ©op(>tz 3uncfet Saltet »nn» 
gema&Sm/ in Anno i;j f . grate aRuttcriNemcit teemger/ ftliitaubere 
«ii 0tmdd>tfcler iiadjgtfestin )ttr.(wli</m<i (‘iejeugm barie» geteeftt/ fonbetn aUeln non 
efnmber «uffgtrltbf/ fcag ndmbliebm : OTatm erffeneefcnt M(en eier 9>«rfl)iun enttrfdjttbett 
er^untfirK eor jf)r ©opftfa / Hi ne S&t iKfct enb befiglet teorten. 
iccbo (Srfcen mit ? obi abgeben nmtbe.alsbonn QBannbaimanjeiioblfeSragfiirfillef: £H • 
fit nictralleM nBeSbaS jenlge' roaS fHbtgtan fo(cb©eniddN eon tKicbtSteegtru 0ul(lg mib 
JDturatgue/ ©ilbergtfcWtr i Xlaibetni iRlel- SSeftanb 5>abtnobtriob nidn eilmefcr feltiges/ 
noNen / eno oniurm / m Ne ‘iijt getat&t/ propter dcfc&um aBttJanb folcnnitaten t 
«udi/ tea« In teefireubtr tfljcemi ifinen ernm. eon 33nte4rbtn/ enbcouiequemcr firtn 3*w< 

grn vnb gtieonncn / eollfommen : enb algen- <f et K oerUITenfdiarfr ( rceil et ofme laugff/ 
rfiumblldj tiafcen; ©onbern aud/fambrlfcbcf/ ecroffiermili|einer?ljtgeraat)liii,otiiet)liit!<r< 
fetn K. ju R enbanbertrOrienfidlbiftnbrn. laifiing einlger jtlnbtr in ©oiiftelig tmfdjlaf- 
bcS eermogrn/ an ^Idufem/ ©efedjren/ JJojf. ten) abintettato auffbtffcn ndebltgejtpee <Era 
raiiln 'itdtx/ IBifoi/ HBtuigamn/ teie ju« ben gelangen mSffei Tlutb biereber mem en- 
g liieb aliis ©ilttrgtfcbirr/ Wuiien enb ganje parrerj((et> fljebencf en erfotbtre / enb bigijjrt 
gjfcrnufi/ nidn» aufigifdtloflfm/ efnig enb al> morben. ZU fjabe id) e« in femen Sffleeg ab- 
lelnerbenonbjiaci.tiiumbfitiibefiaiien and) feblagen finnen. 

j(ir<« 3uncfern3efreunM<n leiber )l)reii 2Bi(. £>bteoin man nun nictu enfebilnildi bar. , 
(en ttiKteas bareon jugeben/ obeteetfolgenju* fiit jwiien mddiie / ais folte oblgeg fem 3 St. 
|a|1<n nieti fcfculOi.j feitn. ©eeiigeneerfcfcajfenfratfifg fesm enb ituref. 

-Oergegin ober/ tiljebadne ©opfilam be< Ii* etlflKcft urerben ratifen- QBeil befcnber» 
iteffenb/orbnei (ie.baf j{nerat(eben junefem/ W(el ©ennSd» eo betben eere{ielld)ten mu gu> 
falis (eiMge ofme SJeltdie jtinbei ro blfei^ffielf/ Kr Sernunffi en eorbebadMIcber -TBet^aiid) 
•erjliRieabfctelbenieiirbeiebennulfig mi al> mti bSifien enb 5BiQ(n;ber gramen lieben <Sb 

lein bas jenlg/ maSer eot j&rer beeben 33er<tie< terni feln 3unefern K. ©cbiuefir enb ©d)»i> 
tidnmage^abl' (bnbern jumal/ »al fie ©o. ger/ auffgendit enb bef rdffci<jee reorben. 
pbta tftme ain «curneaier / ©llber.|i|'efctrr/ S)arati§ bannjuftblKiJen/ baf ob tSgleid) j 
^leinobien/ ir. snaeiradii/ and? In jlc{|inb« ala eln itftamem < ober CodiciU/ leegen er* 

<? I)e nrn elnanber erruugcn enb gemontien / ttianglung enearritjlfcber enb in gefidriger 
gleufcfattS aigem(mra!;lid) iu|ic(en eno eer* 3n)afil («famengeforberier geugen/ nidn be* 
bleiben. (tefieni bod) invimpaftidotalis.enb alfo tiit 

SOerbaS. murbi in bifem ©emadneet* ^icurarfs Cgerebuitg f mcldx aucb manefcraal 

melbet; QBeii me6rcriee(inte grate ©op&fa fang nadi eoijognet ■5od)je(i/auffgertdli teet» 
eneeriugen/ enb eln Erbjoiiet fti>ei al(b ben ; gillrtg feen f dmie. 
naeb ){irct ©ter abiciben / nebeit anfteten N.m St indubio femper ea interpretatio . 
©efitnjtllrlgrenemen JUtibSiJellfan JIdrtet: eft accipienda, perquam adius potius valet, 

enb SButferlttbtni Uermogeniugemawen/ ba <I l| am peieat./.g«,iio d nt.dui.c.Maud.v, 

(te milinfoldien iobifafl trltbtm Bnb)^r ge». s.l.f.d muerl j.J m I. te/hm. t. cogi in pr. ad } 
buftrenbe Srbaportian/ ben lebieiien j^re< SCi Trtiel Ciphaijnf.is.uum.ae.lwo verbi 
Cut-SunAeen etfsebt fiaben teurbe/ alpbami impropnari debent, ut aSus fuiKneatur. fer 
«ndibi|erifrbrtiti|/na*i(iremableiben(i6rtm d.l. quonti. 

2M<fem bergeflail iugebottg ften/ba^ ninib- Ac pr.rfumitur, neminem aflum inanem s 

hdlen (blAeriurorbetl! ^ctjfia be(d)tlbtii/ enb & fniftraiieuincondei*voluiflc.l.f«eiiej/. i. 

«in gWabieittMge Sopce baooii ijiren 0e* K o. Gravett. nuf. , a. «ums. nl. i. Vefenb. 
IdHeilietigicn juegeftclc/ folgmbS er ftibigen “«[;! »«».</ patt.i. Sed ea mens & inien- y 
(eon irbeiilaiig 'Uluc vnb 'Sulten mogt / bod) «iocujutvit fuiiTeinteiligieur, que legum di- 
nacb (einem iobt ( (f r 3unctet K. fti/egltldl fpolitiom fit conformis : ac inprimit perito- t 
teiber anbecietnS Serbeurai/ fiabe glubet «■"' repreheniionem effligere queat, unde 
eber nidn ) gebaefciet 3bf ISdtier : enb $?iii* prelumptio, qui facu valere afium, uti regi- 
eerlidJt Jnifieil giinglnt leibet autf Jbr ©e» "» c *« r » pr«(ertur. Decius, m c. qumam 

fdjnxilttigti ober beto Rinbet/ ju rurf faJen/ Mei. uum. t. d oJS i. dileg 
enb fcitrtnnt een ibris Heben Juneferen be- Snbttl einwal m bem gurfll. OBumemS. 
freunbicn feln verSmibening enb eotem&ai- ianbttlifcltn fati, t r«r. /. eerje£ieii/ ba(i fbe. * 
lungotidKiienfoiie. b<fte 
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CGeterebungm ieberirft gemadjr/barlmim *5 
ganijer oDtt clnern rfiell befjretmdgtnaeima» 
georbnei/rnb ba jit beweljilleb bargeifrein/ ebett 
jbmol al«rtn ^ eflament roljogtn iserben muf- 
fen. 3« «ifltn jf>ret nfebe trenfg batfur fjat' 

|0 ten/ba»ei*n bift» univerfali Germani* con- 
fuetudinc recipiw enb burd) tfclldjm ©e» 
btdudj/aud) rnrtrfebiMIeiie praejudicia Came- 
ralia befterlgi ttorben. Gail Ilk1.tifer1.126. 1. 

/. Mynfing. cont.a.oiflo.&feq. Gtavz.hb. 1. 
cend.126.num. 9. & at. 

11 3 ute<[tbemftU« 31 nbttaue&feltb<lfompf/ 
ba^eln jeber/ fofrin<i5.3ar»«fd)r(rttn/ip(f 
felticn ©diem rnb rtrmcgeiurefe jfimt bellefcei 
rm&sugefjen/ falefce jurerfebmcftn rnb in an> 
tere naeeg jurermaeie»/ redjiltetj befiigt rnb 
maebrlg fff. 

ia Ac fane duriffimum ab omnibus reputa- 
tur^ facultate de fuis bonis libere difponendi, 

13 privari. Jurisque cft indubitati : Liberam cf- 
fe cuilibet de bonis fuis, proaibitrio difpo- 

14 nendi poteftatem. Cum quilibet rei fur mo- 
derator & arbiter exiftat./. 1 11 remandata- C. 

15 mandat 1.2. ff.d.hitqui fui vclal. lur. etiam in 
abutendo. l./edfi /ege. %.con fuluit.fi d.petit.he- 
red.Menocb. conf.au. num.to. & 11. ili.!. Ita 

16 ut quis poflit rebus fuis legem imponere, 
quarn vulti. tn tradttiemb.ff.d.patl.l. ob res. ff. 
d.pad.iot.l Lcgm C.de donat. Parii. fis/. 72. 
n.at & conf.yt.num.j.vol.l» 

®e(Ten botb aHe»enaitgefeJenefan Ii mtl> 

'7 m«e&ffHmlfmd)tcntraettnrba§ blfe<©<» 
inactu elnfg btlUiibige Sraffi enb t»ur«f ung 
babtn tbue/ifi remunfftlgtr eraegung 1 ba» 
gtit(JI. SEdriemb. fanbrrcttibep gegtittretfl» 
gtni gall In alltreg anjiiftfieru trtll (ie contra- 
henten inblfem 0«?egtt)um6/ autbba en* 
(erm ©n.faibt«.gtitj?en tmb -Clerrn aUe^Joet». 
rnb Sfibere JDbrigfeitrnfttlfflggeburt/.0<lu(j> 
lldt geftflen' enb ein littum domicilium alioa 
contrahit» gr&ubf. Jumal bte ©ufiet/barunib 
btr (Wil (ambtli* In f>oebgebael>tff)W gutflf. 
©n. ®#itmiiigfeit gclegen/ bcretregen ba» 
gut|H Iffiurtremb.ianbireefcrbijwrMronjfini 
Iu allnicg obfcrvitl rnb In obaebt jitnritttn ge> 
njijt mere. 4 ) Jiinflbige» patr. p.tit. i.f.jft. 
em fonbere ‘jorin prxlcribire ttnb rorfeforetber/ 
natb «debet oie JJeurat» iScrebutig aujuiTe!» 
[en : ndmblid) / bupanlf i«bt« «begemiebe» 
fetjteu br(i) folebe rnrertranbie ^erfonen/ fo 
bdi pacifcirer.Oc» «Sjiegemdetteiiabintcitato 
mcbt fucccdircn/foneern fiir rnparretjifcb obtr 
taugenllebe 3 cu 4 (n g c b jl,<11 ftrbrn inogen/ 
{tterju geiogm mctOen foUeii.-UBelebei btfifal» 
giinglttb smerlaffim / barumb foieb patt allet» 
Mugi »011 rnnmcben ju&alten ijt 

1 8 Etenim lolcinuitas rebullita ad actum, ad- 
hiberi debet, ejusqiomidio vitiat afiu: namq; 
audforitas fundatur in folcmniutc J uris.B .Id. 
„ ctnf }t7.‘u pt.Ub.i maxime in folennita e for- 
" ml lj Sc fubltantiali, quia Ii non adhibetur, a- 
ftua cft ipfo jure nullus. Bald. ctnf. 4 fp. in pr. 


«4 


»4 


eir tnftpi.num.3 lib.a. intentum, atTolcrn- 10 
nitatis omillio etiam minima, actum invali- 
dum reddat.lafon .tnf.pt.colum ^.Jii.a.quod 
autem nullum cft, nullum etiam producit ef- 1 1 
feftum.per textia ifi pater C Je ft at.drfund. 

Bald. in L 4. num. C. quoto. & q natui. iud.& 
in eap.i. in p 1 .num. 2 jd promi fini, alun.pet 
Frtdrr.Imb quod nullum clt, id perinde ha- t| 
betur, ac !i lactum non elTct. 1. 2 . i quod au. 
tm.ff.quodqutfq.lur.Ftlyn.inc. illud, num. 
p.d. ptafcnpt. 

©bcnmdptg/vnb fur» Xnbcr/ ifl bifei pa- »j 
Sum.iBanntnanglfltb fdblgt* ex jure com- 
muni, Interpretumque traditionibus crivcgen 
foltigan» ron Bnourbcn. iOannm btroglcl, 
*cn©«ma<bi/fon><ti ala In «nem anbctn let< 
|l<u®iUen/au|fawenig|l fmi(f ^eugen trfor» 
btri nterben. 

Ad hoc enim ut lt*c paCta valeant, de fuc- 
ccflione futura maiiti & uxoris agentia, ne- 
celfccft, ut facta line coram quinque tcllib. 
Lult.C dectdicill l.Jin.d donat. caufmorr.vel ut 
ad Adta mlinuata luit, per /.somno», ap. C. d. 
Ttftam. 

Etccrtc.padlaejusmodi de futura fuccef- , ^ 
(ionc,fecund.lalbn.iR / ntme.jj.num.aa.d.ltg. 
f .lapiunt donationem causa mortis, Se uitim* 
voluntatis habent rationem. I. tale. at. 4- ult. 
ff.dtpaS. in omni autem voluntate ultima, ' 
quinqstcftmmprxlentiam exigi, uotifTimum 
clt, l ult . C de paci coment. & l.nlt. C.d donat» 
cauf. mort. is. fic judicatum clle, tcftatur Wc- 
fenb.i» pat.ff.dpad. dotat num. a. confentit 
Gtxvaus ltb.2.concluf.'26. n.ia. &feqq. ubi 
multorum inlignium Germani* praCficorum 
authoritate, banc fcntcntiam firmat, & inter 
aliafcribit: Non efficaciter iniri,ctia ree ipro- i* 
caConjugum padfa, nili quinqj teffes adhi- 
beantur, quicquiddc reciprocationis favore 
aliiprxiexcnt. 

®a»autbblfe<«fn Donatio mortis causa 
fttje/ fcfclieder ftebearaui/ teeiln In bem filer» 
fiber au|fgetlcbten fciipio,rermclbet/ bap nacb 
feln 3unefer K. 'iobe/fem ©fiegemal «Sopfffa 
bejfen f.imbrlitjje ©uein afgcni^umblltb mif» 
fenrnD befidltm folle. 

Nam quocics in conceffionc, live dona- 
tione mortis Iit mentio, illa mortis causa faCta 
effe intelligi dcbct.per / Seja in fin ff.de donat, 
cauf mort. l.fin.C.eod.l.a.C dejuro dot.l. apud. 
Ctlfum f. lutianui i.dol.except. Et in Ipecic , 
quoJcjusmo.lt paCtuin , quoquiaaltcri pro- 1 * 
mittit bona (tia poli mortem, propter mortis 
mencioncm,cenlcaturcire donatio causa mor» 
tis.poft gloll docuit Bart. in i. fin. num. 11. C, 
d.pact. idqi communiter adprokari, dicit De- 
cius 1 iid. num ■ ao. Si probaturi»/. Seja.d.dot. 
praleg. 

iiilb obfebon ben b«t paiftis inter vivos a|. 
Irin jecn^eugen gnugfamb eraebeee nertxw f« 
ift Docb iriefct» auff gegentreriige» nietnmjle, 
Jen. 3tig<f<t«n In ben ©enidefjeen inter vi- 
C ros, 
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vos, & mortis caus*, cto aroffcr »nfcr(c&ib |tcb 

<ralg«. 

* Et quanquam pada inter vivos, tcftibus 
etiam duobus probari poflint, l. ubi numerus. 

* * cum ibi net d.tejiib.l.ulr.c d. reb. cred . ac item 

inftrumentis. l.tn exercendis , ubi Dd.C.defid. 

* * injlrum.t.cum res.4.C.d.probat.Mc\ , ideo folo 

figillo & feripeura ejus, cujus dc rc agitur. l.ge- 

: J net Aliter. C. d. non num. pec.c\ uar ficut probat 

* contra talem, l. Publi*. $.fin. depof Cic etiam 
contra ejus harredcm.gl.Br.& Dd. in l. fin C. 
d. convent.fifc.deb.lib.io l.exemplo.C d.probat. 
I fi intra. C. d nonnum.pec. quia feriptura ha- 

o bctadumpermancntcm.Bald.Mi/. un.n.j. C. 

i de confejf. AttamcHcum padum de fucceden- 
do amodo poft mortem concedentis & di- 
fponcnris , lit quardam ejus ultima voluntas, 
peri. talepaBum. $.fin. d.pacl. fcquitur illud 
non aliter probari poflcmili ut difpofitio qua- 
libet extrema: voluntatis rationem habens. 

^ Nam inter liberos tantum, & in piis caulis 
hoc receptum efl, ut Patris aut tcftatoris feri- 
ptura, vel lubfcriptiofolj probet ejus ultimam 
Voluntatem, autb. quod fine, ubi Zaf Si Dd. 
C.deteJl.C ovarruv. in c. relatum n. ti d. teft. 
Tiraq d. privil.pUcauf.ia.cum feqq.His enim 
qualifeunque Pati is voluntas fufiiccre debet. 

( l.ultC.famil.bercifc . 

Sicqjin extraneis (ut omnes dicuntur, ex- 
tra liberos.Iul.CIar. d. teft.tm.qutfi.io, num i. 
& 2. Bart. in 1.2 uum.ig.f. d vnlg. & puptll. I. 
hac confulsi fi ima §.ex imperftiio.C d.tejhm & 
$. Cdteri.lnjl. d. bared. qual. ) aliud clle, argu- 
mento a fpeciali defumpto, tradit \Tcfcnb. 
conf. vol.i.(onf iS.num ff. 

Etita hic ponenda Regula cft: non aliter 
valere ultimam voluntatem, quam vel ad ada 
Iudicis fa<ffam,/.oi/im«»;, ubi Dd.C.de tefijm. 
vel fadam coram quinque fj|r>»n teftib. et- 
iam non rogitis./ ult. ubi gl. &: D»l. C. de C o~ 
dirifl.Bart, & xbuu l.nuru.d leg.3. Etharcfo- 
lennitas,tam in donatione causa morti' .quam 
in aliis padis, qua: de fucccflione agunt, re- 

y quiri folet./.«/f.C.rf don.cauf.mort. lia etenim 
cum agant dc fuccedcndo, ideo, ut modo dixi, 
poft mortem difponcntis, tranfeunt in ulti- 
mam voluntatem. I tale padum. § fin. ubi Br. 

4 6 & Dd.d.patt. proinde tum non fubliftiint.nc^; 
ctfedum aliquem confcquuntur , nili fide & 
conf ientiaqutnqjteftium nitantur, l.ulc C d. 
Codicill.l.ult. C d. donat, cauf morr. Cravctt. 
(o»Jil.i$9.num io.& ii. Caftrcnf. couf./j. lib. 2. 
Soci n. conf no infm.conf.137M / lib ». Aftlrd, 
d«i/TNrapol }i8. «• j.6. BalJ, ton/il. 10S in 

47 fin . lib. 3. quia non a (uis verbis, led :ib effe- 
du, quem a morte fortita funt, coiiltdcrantur 
atque penduntur.Dcc. confil jot. n. 2 cum <*/- 

48 leg Ecfichiccc tcftium numerus nonlolinn 
ad probationem, fed&ad folemnitatcm re- 
quiritur./. ult. verb. fubnot at ionem. C.d. Codi- 
ctU- ubi Ialon. n 12. inlupcr notat, requiri te- 
ftium fubfcriptioncm. 
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SnPgefem/PotbnldHlbtgeben/ tltrurten 
tbtn nidjt funff fenPtrn ttKtilg/ aucb tritam» 
nun Ittxeti jStugtn CtfcrrS ttforPttt ; fo trmgt 
tedj wfcc ynfcrrn dculion foltbtl r,aup fdn 
fjmPerung:aiige|t()cn PlfiMI fttne anPere^cu. 
geniPann jfirgranitn ©ev!)i*3mitfet 3at. 
t a »nb grani OTuntr adhibite/ otir gebraiubt 
morPtn/abtr Dic Slter fur jfitr jsliiPet / «mP 
fungtgen ttt ^intrr fur Pie ©ter (au^cnom- 
m<» In «lldjrn gdOtn/ PanmPcr Pift0 ftmrt 
l|f)nidbi furanusfamc gnigmrtadnrrnitrPrn. 

Repeti jmur quippe ob jrtccnoncin , pro j, 
quibus producuntur. 

fit Tcftimoniutn etiam tcftis deponentis 
in causa , px qui libi relultaret commodum, 
non tenet, quia quis non debet cflctcftis in 
causipropi ia.^ l.tiullut idoneus. Jf. d. tcjiib. df 
I. emsii. C. t.d. e. ttftts. $ nullus. 4. qudjt. ,. 
Cravctt. etnf. 601 . Bald. confil . so.num. r. vel. 

/. Burfat . eonf 69 . num jo. & lonf.iit num. 

14 ve/, r. £>bfd'on aui ifit ecp(>ti- <f litm $I 
fcirrPurd) nietir dlgrnrlfrboPtt m pratfentirin ’ 
91ui) grfrfcajf/ tuurPt/ fo fompt Pot6 folefret 
atlffjfire^tllPcr/ quos fummo amore som- 
pk eti, & xque ac /emctiplos diligere prxiu. 
mi fnlcr. 

3inP l(!nld’tmt!i(,tiiir(rmti[(n/(0mecbte 
Ptf fais Per perflorbnr 3uncfcr K. mtt blandi- 
ciis #nb aiiPtrtm amnafenrm ju folcbem pa3 
brtvrgtt norPtn ftpn. mtil er juriltltb itjt &»• 
pfjtx ©rfdjmtltrfjKn 1 traim er fte nberleben 
folec in omnem eventum, eln eaufene ©ulotn 
terfefcaffer/ autb (umgaB erfieb nldlt niffr 
vet^eurateii tfee/ fte jum Ijalbeu tfjtil alito fer* 
ntK Sermiqtnl/pei padumpnb Purdj elutu 
23tr fpvucb iuerbtn ttnenntt/ vnP Pifed fampe* 

Itcfc ofint emigtti ?23ep)ianp verrltbiet/ juntal 
felneii miparrepifeben 3<iH<n / fenPern nut 
ftinen (SdmtfinmP grani tSefcniiger.Pie at. 
aen jfjrer tfititlblftben dilnPtr ( in quorum fa- 
vorem lixc omnia tendunt ) Pamir ferf.tr inter- 
eliitt / Pifortl adbibite / oPtr ju ^tugtn ge< 
braucbri. 

CDatb melttr niirPt Pifel etmitlnie paftum f I 
Ptflo mefir fufpcfi, tinP aucb bannenftro fiir 
gang «ngultlg luatbien ftln: iSJelln <0 nft rcci - 
prorum.fonNin tln grofft inxqualttdt Parlnen 
Sirerftfieii/m Pem 3- 3uPreal jt.georPntr/ Paf 
ali ftlnt ©uitr iiatbPtflTtu ableibeu/Ptr ©opfjrx 
aigtni6umb0»fl0iuflc(it!ii vnP ftefoltbroin 
intnfgllcblcmrtPtii bcfutlrtn felit. JJrn.jtgm 
fit 6pp5iafnet/baSgltltlipo|i»ami K. tor 
jl;r abfltiben nurrPt • er alieni i!;r (f fjr|leiit niip 
jfreii Jfjtil Per ruugcufdiaifi afgtiufiumblieb 
erKn (tvelebdPanngcgcn ftln 3-K. Jlermi- 
gen fe^tgerliig)Jlngegen jbren 3mf)cil lidtrer 
unP ®uierllcjjer®rbfebajftiad dies vux, pnp 
nufirnielilrcb ^abcnfclie. 

Conitar enim, quod padia dotalia, xqua. $4 
lia elle debeant, & aliis 11011 valere.ut habetur 
in uutb. d.jijujt.dat inpr. &in Lexm.rte cum 
dutli.tii^ejii 4 .C.dpdS,oon»cnt,& Injl dede. 

*dt. 
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Bdt.$e/f& *liui &int>i^n^tionis.txtl.d.do- 
nM.lHt. fit. & ux . 

f5 Et Jure etiam recepturo conftitutumque 
eft, donationes inter conjuges tantummodo, 
qua: reciproca; funt,valcrc:ubi fc. tantum quis 
dat, quantum habere fperat.Oldrad. Conf. 139 . 
5 * Curt. Jun. conf.31. Et f»c,hoc in cafu necetis 
cft» ut quantitas corrcfpondeat, alias non va- 
let. per L ex annuo, ff. de donat . int. vir. & ux. 
Roman» conf.st7.num.num.2S. ubi apoftilla. 

3u bcm 4(1 (iftffeln r«frtt*£rdrfirf$pa- 
&um dotale, tvciin fcarinrun alie 33<r(afjVtt» 
fc&affr/cr functa K. fitncr Slipmtyfti / at* 
cfntqcr pleno Iurc #nn& qdiiqliA v<t' 

' macbtf. Quia certum cft, quod hereditas pa- 
6is dari non polTit, Dd. in l.fin. C. de pa&. ubi 
Curt.Jun. num 17 . Cagnol. nam. I7S- AAlcx. 
eonf.il. vot.j. multisque firmat GabricJ. conf. 
o t}7- num.4 & i.voU. 

' Et padum non cft modus Iurc Civili in- 
troductis ad quaerendas hereditates : quiajid 
tantum fit tcftamento » vel lege ab inteftato. 
^ Ac paCo,dc hereditate noftra difponcre non 
poflumus: quum extraneus ( ut eft Maritus & 
Uxor) fine Teftamento nequeat cftc alterius 
hcTes.Go\.hofrcdadl.j.Cd.paft t cotivent.&c. 
ubi lmpp.Diocletian. & Maximin. ita diferte, 
A in noftris terminis rderibunt : 1 ixrcditas 
extraneis Tcftaracnto datur. Cum igitur at- 
* firmet, dotali inftrumcnto paCum interpofi- 
ttufi ctie vice tcftamcnti, ut poft mortem Mu- 
lieris, bona ejus ad te pertinerent , qux dotis 
titulo, ttUi non funt obligata : Intclligis nulla 
te aCione polTc convenire heredes fcu fuccef- 
fores, ut tibi reftituantur, qua: nullo modo 
debentur. 

fcmcnf^eqen jrr« qdmj ntfbtif fcro* 

(en io prima dubit.rationc anqcjclgf wertien/ 
quod paCa dotalia.modb dc iis conftct , fal- 
tem de confuetudinc valida a quibusdam re- 
putentur. Etenim hoc intctligi debet de iis, 
qua; vicifficudmaria fcu reciproca func,& qui- 
bus omnimoda squalitas aftiftit, quoad o- 
mnia pacifccntium boiu. Grarvxus .d.concluf 
u6.rjutn.J4.&fcq Qui idem num. io.de con- 
fuctudinc univcriali, talia paCa roborante, 
quodque c j in Camera adprobata fit, fubdu- 
bitat.A contrarium prxpidicium refert. Ac 
cjusmcdipaCuin, poft Gdkcnium & alios. 


•t 

io d.ccnil.r.um.ii . & ftqtj. generali confuetu- 
dinc maxime firmari autumat; Ted ipccialc 
{latarum vel confiictudinem requirit. 

Etparitcr Andr.Gail.W.a. tncl. nS. n. t. 
diftinguit, utrum fiat promifiiomutna de (ac- 
cedenda, per (lipulationem, cauta donationis 
inter vivostAn vero limplcx pfomiifid per pa- 
(Tturn dc reciproca fuccei(ione.l J rimo cafu,va- 
iere ait promiifioncm,c um non iit padlum lu- 
turi fucceifionis.fc J obligatio dcitttklens ex 
contractu dcpratfcmiintci vivox^tiobratol» 
cct poft mortem cifc&um lortiatur. Secundo ^3 
cafu promKfioncm non valere, ccnict ; puta fi 
duo pacificantur invicem, ut alter alteri defi- 
cientibus libcris,fuccedat. 

Quod autem paiSurn nofirum ad {'otie- 
riorein hunc pertineat cafuin, apparet cx tot* 
ejusdem contextu, al» tafc|fi(lcn bcfinNIItb/ 
luplit b«DC (E&tgtmddK bdr (utt|ftt,j«i trtt • 
»nt> auferet Saflbalbtr ficb mitdnanbtc rtr» 
SltKbcn. 3tdnba)j§ran> 6ai>&ia jljna 3ur- 
tftm,©uitr aUcin trbtn Mb tejjalccn mu,. 
Qux omnia futuram iucceflioncm, minime 
autem prxlcns jus aitquod & ante mortem ro- 
bur habens, impott-mt. 

3titjlci<i«m rfiui M< mibtr dubit/ ratio dg 
nidus rolbdigg tofangtmbafi obftbcn tin jrbd 
natbfrditmgtfalltn nmftintm ©ur fc.moitu 
bar jf/ iflCccb joldjtd titdjt bafjui jubturtn/bjfi 
barumb tinti frincStittr in rtittm feleb nnf niff. 
tfgtii^BlIIdi/ivicbiftr i|J/ ntrmadxn 
fontxrn t€ i|i von noibcn/bafi manfidi nadj dtfi 
i anb« -J 3 r uutb »nf> gtmonbdt rtdttt rubtr aujf< 
ninigfi ben aUgcmtindi btfdnibntn Oiccbter» 
accommoditdl «nb ixgndndl tfiut. Lex e- 
nim bonorum uollroru Domina cft, nemoq; 
facere poteft, ut leges non locum habeant, in 
foo tefiamento. ptr ju r* vtlgM*. 

QBtldxm oflcni nad) / bet dtilttfctn QKd< 
nungid) etijtudrfdtligutrbltibt/ bap b[$ pa- 
tftum burtfcaup nfdxigmnb in (dntn ®tg an, 
luftfldfonbtrn cfftgtbadjxtn 3 unrf<m K.S<» 
lig ab intefiato dirtutbcr, rctmbg lanbrttfittg/ 
obtt bud) in Srafft btr crfitn ^Xurar6< J 3 t. 
rcbung/bd ftlbigt «ucb fetnen'Dfang<(/{t»<lcbe« 
fdiitixil fuKbtmir nldn fiirgddgr/ nuebbet 
jd» nidii reiffen mag ; fucceditimnb ftint (nn> ■ 
btrlaiftnt ©littr ga(dlr nxtbdi mfi|T<n. Actum 

^ubingtnbdl* 8 Martii Agno i6a;. 

l»b. Georg, Befild. D. 
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tiudi Dnului, ComuMut , (/c. ah dividi, vel frtmogtnit » filum relinqui 
debeam, per tot. 

( lus Primegcmturt induci um cenfecttur. 

c_A* cr quando primogeniturtm tn feudo Imperii Impertior, {fi tum ioujmfu 
ip/iui, Vt filus mducerc pofjit i a num. 40. 

Pe Compromijfistnler Conjunttos a num. 51. 


Partis Quarta 



0ttflrbl gtfragt cb K. 
bnb L.tnb te«* fonfltnQBttj» 
lunb -Otrrn ©fatytn/ ©ra< 
ttn juF.ic. 0r.0iuc |u* 
gcfyfrig ^<»c§f/flni<fjO n ad) 
trft -OodjgtDadjf 3&wt ©r. 

' ©n. 0 tcll 3 cnabltibtn/ bn* 
t<x beto $?annlfc&e ©tbtn gltfdrtfcbtn e tot 
torgcffalr btrrftti ir wcrbtn fellat/ baf? btm <£l' 
ttflot ober ©rftytborntn bfe Adminiftra- 
oon / ftcgftrung tpnb Cfnfommracn aUcfn<$ 
»<rblcfbtn/»nb bfe anbtrc mlr cfntm Deputat/ 
ex arbitratu boni viri, appennagirf t>nb f)in» 
bangtttf kn i ober auffo »cnf$fl btm Priimoge- 
nito bfe ditgftrung rnb Adminiftration/aBcln 
btrbltlbtn/ <uid> olJtfn bfc intraden fo ober ab» 
rtdjiuing bcr 'kSeftbaxrbm/ ned) btoor/gltt#' 
Ifcbtn <jff5cilf twbcn folicu ? 
t Pro affirmativa, qu* mihi ha&entis verior 
vifa fuit, militat (i j fanftio lurisfcudalis.qu* 
vult , non omnes filios mafculos in feudutn 
iuccedere Regale (Ducatum puta, Marchio- 
natum, Comitatum, &c . ) fcd primogenitum 
folum.e. imperialem. de probtb.ftud. *Ue «. per 
Trider. quod & egregie defendit Dn. Bocerus 
de fuctefi. feudt. e.f/qn. 47 per tet fol. /«i. & 
feqq. qtuft. multis. Cothman ceuf f. vel, }.& 
conf.i.vol'f. idemq; etiam luculenter demon, 
ftrat Arnilxm t.releft.CMp.e num .62 & 
mulsis feqq. ubi Nicolaum Bctfium in trdSL de 
pad.fdmslidr. contrarium (entientem, pluri- 
b bus refutat, ac itidem Aur. Bullam, Eledora- 
tuum qu* firmat irrfeparabilitatem, St jus pri- 
mogeniturar inducit, ad alios quoque Princi- 
patusextendi debere ; inibiq; d. c. Imperialem. 
$ pr aurea Ducatus.exprckc roborari, firmif- 
fime probat Goldaftm. a de Major. e.tf. 

^ Quodque territoria cum titulo dignitatis 
concidi, coipfo individua ccnfeantur, edo- 
cet Ludovic. Molina, dejuft. &jur.difp r|/. 
i Et tradit Zafius tenf. eo. n.j.hb.i. etiamfi 
aliqua confuetudo in contrarium appareret ; 
illam tamen nihil aliud operari, quam quod iu- 
ter volentes divifio effet admittenda, non inter 
invitos: ctlmconfuciudoquar cft contra jus, 
haut podit extendi. 

6 S)ab «icb tbtn bffw 9t<d?f ren 3f&ralftra 
fntem i<uf|‘dj: & fpccutim tm 0{bn>abcn« 
ianbtbxautbty vnb (erfommeu sttvtjjf /evin- 
cunt leges quxdam Germanica: ad -nodum vc- 
«uflx, jfatfcrlicbe taiMs rnb i cf)tn rcai/ vul- 
go <Sdn»abcn- 0pfC£tf indigitanc; ubi e. te. 
nasccc verba leguntur : DJ?an Itldg ftfn 
(?tn 2lmbr tnif Ovttfcr jnxntn SWaunm gtftf» 
$tn; gcfftfctx abtr «/ jbr jtbtrt etr maijmlt 
flvcdjr nfdjtcfn ftutft baron nod) 
frpru 21l|b man nxtxr SWarg^raf^bafff/ 
noct nodj ©rafffdjajfr 

Itn/ wib fo Me qtrbfilt weren/ fo jabenfic fy* 

# rcn^amcnocrlofjren. 

’ tt adit ipulatur Guothcrus, qui vixit tem* 


poreFriderici Umperatoris,ii enim Ub i. i/* 
guriui ita canit: 

Mdicbu feu Cernitis ptjfefse.fire Ducatui, 

lutegrd permaneant . Feudulu (et er 4 multte 

pjrtiapandd petent, — 

2u£ wtlcbtm bonn molfol^Ud) iufdjlicffoi/ 
bafj fn gt^tnwerrf^mi 8«fl/ bc^ Primogeniti 
@r.®n. fundatam inteDtionetn fur fi(b habt/ 
alfo qat gtgtnfpiOl gtnugfamb lucrUKf ftn fati, 
gtn / fo teibrrtyer 9)Ztinun<j/ onb bfc glcicfec 
^^ttlung urgiren/obgdt^en ftpt. 

Semper enim pronunciandutn cft pro illo» t 
qui habet regulam pro fe, nifi adverfarius do- 
ceat aperte Ulud.de quo cft quxftio, cficfpc-f t 
cialitcr exceptum Bald. imc.t. de dl.jud. mut. 
(dkf. f*a. gl, notab. & ibiDyn. St Pbilipp. 
Franc.wrnbr.de reg.jur. iu 6 . Salicct. tnl.fi 
fundum in/in.C.qutpotjupiguet.bdb. BJd. m 
Ifi tutor. in fin. C. de /err.pign. ddt. . 

€bcnmc|T^/ rnbmdi^dncr ma|T<n bat 

Ius primogeniturx in Comitatibus, ipfo jure 

fiindirr ol6f|t(j) nxiterbferaup m nferiret»/ 
bap vibcriijc pa«5fa, tcft<imenta,confuetudines 9 

ftatuta familia r nb tta$ btro^ltfdjcn pro fta* 
bilienda divcrfione tingcfubrf tocrbcn 
in dubio. tnb toafic nkbr ^ar lauttr/alfo inter- 
prctitt/au^d<gf/»nb gcbmtn nxrbenmiiifcn/ 
ut quam minimum recedant b pratdida juris 
exprefla fandione, perjurd vnlg. 

0o if( ntcbr tocnfgcr blfr &?dnuti^/ pro •• 
primogenitura nempe propugnans,on j^me 
f(ibfl/& fecundum omnes politicas ac flatus 
ratione* ju amplcdireil/ fn btrtlC fcibfqc llidlC 
dQcin btm ^tpl.CKom SXcfcfr/fonbern aucbbtn 
©tfd?i«bttrn ftlbfl wcu mt^rnuQmuibror» 
tt&qiidb' 

Sane fi ejusmodi feuda infeparata rcl.n- tl 
querentur, omnia gencratim ex re & dignita- 
te Imperii magis fore; partitionisq; fub mo- 
tionem, melius re&ius excelf* fplendidzqut 
gentis tuituram decus : cujus utpote columen* 

Ii mcmbratiin difeerpitur harreditas, facile Tube 
vcrtatuf,&nec adverfariis fufticienter rcfiftere 
queat; commode monet Gail,j.#jj£ tj j. ner- 
vose Dn.D.Boccr.yfyr.d. qu. 4 l. fol jet. qu. 
ttemso. &c. Ebcrlu a Wdhc. ttdS. de fuccef. 
pidtogAt.G. 7 fdC.X. 

Indcq; Villamont. in /finerdrio fuo, Gallice 
idiomate 1 en (i ripte t lib.t. (dp.f.feU 1 1 . prodit, 
in Italia multos Comites pauperes elle, quia |* 
dividunt bona ex arqua portione. 

QfcfonDtrd abtr ffl f>ct> bfftra ©rifflfefem 
S)<xu$ nldir btptn Dignxdrtnf 

'ifrul vn&anbcrt ^)o(|fiftntfm'gcr welp trjal# 
rtn njttbcu md^tn/mli falvo jure illo primo- 
gemturar: ^)ann ba nian folcbc 0rdff|fct)( 0u« 1 1 
iftta brep obcrvkr f^fi abfonbtm t&«/aiu6 fn 
trit jubtrnuKcn/aUtrftlfd mtfir (Er» 
btn ttjtn*jf/ onb *()tUunfl<n fur^cnom» 
men wurben motbrt bon ftincra btr ©rafftn 
0fanb scbra4?f/cD<r btffamr n?trb<n/ 

fon» 
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rfmu6if<)((6«Digni(J(/'ni(t9ro(Irt Difrcpu- (EltmF.lJrbcInigiipgtngctlcIifm 
tation»lb<mm& «rlofdmt vnb (U ®nmb g«< bafibtr F^rafffdjafTt ntct t nur;lt<b, Dafifie taril 


fit II/ quam rationem & ego perpendo in tuet, 
defuttef. & iltii. Regta-Ub. i.dijfttt.4. num. 

4. & pa$tm. 

Hicquc miiimc locum habet, quod re- 
feriptum invenimus in 1 . 1. C. qnand. & qnili. 
quartapars.lib.io.Mnki tanquam corrumpen- 
di totius patrimonii occalionccaptata, unius- 
cujusque rei particulam libi vindicando, adeo 
totas dilacerat facultates; ut dum participibus 
rclidtarum opum nocere cupiunt, fua quoq; 
jura prxcipitcnr. 

3 Jnbo 6 rool fur« btlrtt; ettfdje fer SR<(- 
mmg fttnb/Gcrmanix confuetudinc generali, 
in familixcrcilcundx judicium, principatus & 
majora alia cadere Fcuda; liberosq; , (i plures 
(int.um quoad Iurisdidkionem & adminilti a- 
tioncm, quam bonorum Se utilis dominii ra- 
tione, capere partes, nec alter in alterius por- 
tione aliquid luris habere, late Knichcn w tu 
d. Saxon non provoc. jure ad verti. Ducum. e. 3. 
pn ttt. Grava, hi. i. tomi. 1 33 , 

Hinc porro deducunt, ei incumbere onus 
probandi.quiinGnBianipahquo Principatu, 
Ius Francorum primogenito fc. favens (ut ju- 
riFeudah incognitum & fpecialc, atq;a Fran- 
cip Regno originem duccns)!ocum tueri con- 
tendat. Hodierno etenim tempore. Jus Lon- 
gobardorum parilem nempe divilionem ap- 
probans, in Feudis prxvaluiflc. 

©o&itr jcfocb 6lfc SMnung bcrtnirotgm 
ftfnm ©tftonb/tttll »11 piibtrfditbltdic exem- 
pla btojiibrlngen/ M bep btn ©idaben brji f). 
Oiem. CKtlcbe tfn anbcrd ob&rviri/ uber bod) 
b<nt Primogenito em ititm(dfft(t JSonjjtil gt< 
febcpffci nwbf/Bit fclcfcts »011 mlt inpndifit 
Intuta dojkttejf. & tliB.M.iJifat.d ptt di- 
fttttf & ptifetum num. 0. ert. at n.ia. cuji.lt, 
ftt^rr jitftntcit. Pcilnltf.ttiK aucta In bem bt» 
fanbtcn ©ildiifcben Succedionj (Irin ba« ble 
§ur|II ^bmtfifcFt Advocati.»,. di/iurfu 
dt faetcjt.tMhaienfbtfftltUni quod regulariter 
in familiis Germanicis Ius primogcntturxno 
habeat locum, foldxS jfjnciivsn btil rbcrlgcn 
tintcrfcblblitbui IntcrtlFcn,«n ,;ar nlt gtflttn- 
ben/ fonbtrn diferic mlferfprotten reeroeit. 

Sicq; non omni exceptione majus videtur 
illud prouunciatnm: In Germania Ducatus 
Bt fimilia territoriaex generali confuetudinc, 
roafcttlis heredibus cedere ex xquo;prdbatio- 
nis^tie onere praegravari, aliud qui s ciit obti- 
nere, cinn, qur confuetudinis vel priciputim 
habetur requilitum, actuum ftil. conformita- 
tc enuntiatum illud dclittuatur. 

Jjlcntuff nufm *n> jum uierbicn twad it J- 

flttd ad (olidam hujus qu.elitonis decilioncin 

fu^rlanqcu/aucb in fpccie jncrmcgeii/ mlt ti 
apud illuftriflimam familiam F. (jftfommm 
tttb qtfjaltdt roerbtnfoUe : ®o beffnbr fitbaiijj 
SBetlutib ©ra|f ^rtbmtben jtt F. /)o*©tlf, 
8<n ongtccncfct*/ mltiugtjltlicn/viibanffclt 


^fet' 1 f c, '< g<tf)<tlt «etbtn.-Oliircibcriimb and) 
«nfrcunbtlicb twtb btn SXcdjtm ju»ittr/ba|M< 
emet oUdiitrbcufoKt.tc. 

SBorauii bann gnugfamb mbttmtrrftit/ » 
bdfj bl( perpetua dtvilio, quam quidam in Ger- , 
mania locum habere ailcrtant, btl) ben F. ©ii- 
ttrn/tmb «debe proprie K. qtneniu merben 
itloqttt/prohibitt vnb «crboitm. t 

jjlttgcgcn abti/lpnb bajt ^Jocbqtfaqrtt f)at 
©raff Stibetid» tmrer fetum -Oettn ©df)ti<n 
bamaUli mdn ba« Ius Primogcnitur-c diiftib» 
ren noll<ii/l|I wmuitlub ba&rro bcfcbcf>cn/ 
tueil ©ratfl. ©n.ctilicb Buttrjcbieiidje 
©raff: Btib ^Xrrfdjajfitn fx|c|feit/ fo tfidl ie< 
bend/tb<ll aiqtn»/ and) )tr(HHbeitc pmilcgia r 
t>nb ffimdmgteimigcbtilii/Mrumb ftiglicb eo 
ctlianbcr abqtfdjtibcii/ plunbulquc hxrcdib. 
dirifimpttlaflentBerbeiifoimeii. 

Nam & alias quandoque inter fratres di- * 
fpertiendum merito imperium videtur: plu- 
ra fi id contineat Regna divcrfa, commodam 
quz recipiunt diviftqnem, vel locorum inter- t 
vallis disjuncta , nec (ibi itafuntadunita, ut 
unius Reipubf nomen mereantur. Ceditis d« 
paB. famit.t. s.fol. fat.Bvdin. dt ttcpuiU.c.idjk 

num. 7 id. , - 

Ita, quamvis fcudi Ducatus, Comitatus, 

&c. prohibeam divilionem; eandem tamen 
concedunt noltri Dd quando plura loeaile 
Call ra in hujusmodi fcudo inveniuntur , qux 
feparatam habent Jurlsdidfionem Cutt. Se*n, 
cenf. 6S.num.t4. Boer, dretf. aoa.r.um. jp.Ti- L 
raq. d< primogenii qu.4M1nt.47. & 4 t. 

Qua: ratio cum In pra fenti cafu, ubi agi- 
tur de fucccllionc btrm ©lirrtr fo algcntUd) 
blc©ra|ffd)afrF eontlituiren/omninbceiret, . 
merito etiam difpolitio cclFarc debet. S)unn 

foldje 0raff(tl)df}( gur nicbf fii-jlid) «ctrfinlf 
nxrbtn luit. 

33nb ba< ititbr 6oitg<f,tgi«rt JD«rm ©rujf *f 
5tlbtti(6c bumultn blc 3biitang alitln btt3t> 
fatbtn beltebef/ nitd 3b« ©rdffl ©n. Bnttr- 
fcbiMictt dj>(ttfd)ajftcii .qc6ci6r/ «fdjclncf au§ 
b<m §. jum ffinjficnubi : Sltmtll tult burcf) 
fd'tcftiit 30 e')t«/btt ©rttfffdjuffrtn K. tmb L. 
«tucfcbtr Dtrtftbarfrtn X vmbid. eltilgcr iXcgl- 
tcitbcr -Ocrr fcptn/wiUm trlr aufi biennii rrr- 
Idbrm enb mibcrtit btwtglidim motivtntnft 
Q3rfad)cii bte^fxflUlig 'tc. Vocula enim, blt- 
ttxfl) cft redditio caufr.Bald,/» c.qnia propter. 
ttl.4.St notaturi» Ifiu.f.d.tcq bartd. 

jlnbftmbbtmiitl» angebeute ©ruff: vnb t6 
J?t!;fd)affcnbfigt|Iulib<n)inibtg<»cbi/bgbfi« 
Bt»crbvei)?rt<it rool t>tti(j<ilrmib jcbtt ftnn 
6tmib babeu jjlnmifi btingen fffien. 2!3<ld)«/ 
tuitmt ferberft bift lf rb* - portiones tplbtrumb 
fnbdividirt tftirbtn i ebrttflanbntt majftn 
fd)rotr!id)'jg fa|l gut nidn btj'd)<fitn f onbic. 

©ofcmtbiitgcftiittnib itimfunjfimaud) >7 
blfiiScTiwclin «d)i iumtiimcn: SCltBol- 
« i icn 
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Rn itufi lietfmt rrrttfbmt rnb anbtrn fjcebft- 
nieplirttn motivm rnb 33rfa*tn/ blt 3 (itilug 
fflnffrfglt* |R>lf*tn »nRm bretjtn ©Afinrn/ 
j&rrr <£{)cM*<n grbm rit 0}j(tfom«ii3Jiann. 
Ii*«< ©(antni<n«/ ©rafm ron I na tt ju faU 
f»mmc/nt*r aBtin mlt btr 0rafff*affi K.fotv 
btrn jugltl* au* mtr brn anbtrn ©raff : rnb 
•C>trif*affr/X.rnB . au* aBt n anbtrn -Ortr» 
ftalfttn' fo oir obtrfie funffrtgtr grii btfom» 
M mi3*rtn/alfc' gtorbntrt dilponirt »nb gt» 
mtinrfiabm :5)afina*rnftrm©ttlfgtn ab» 
fftrttnibtrfflitflrnftt ©o^nblt ©rafff*affr 
K Jjttm btr 2fnbtr (flttr na* jfimt bit ©raff. 
f*affr L. rnb M. btr ©rfit Dic -Otrrfftaffr X. 
rnb /. mir *tf n 9tr*rtn;ju r «rnb rfng*drun» 
9 «n tinntmmtn/ trgtrrrn/ btftijtn rnb nufftn 
felit. 

jg f3kl*tdifpofitiotfmtialb()tnrnb fdn an» 
bcmSerfitib lar ba|j nicbr nur jur ftIMgrn3<lt 
btfi ©r.^trm Tcflirrt* rnierf*tblt*t ©raff 
rnb {tmfAaffim (n btlr portiones diliralurt/ 
fonbrm au* btp Mfrn tocpen rfittltn Min filnff» 
rig otrblnbrn/ rnb ftin ferrnert fepararion/ 
falrem quoad adminiflrationcm , rorgfnom» 
mcn intrem folle. 

®t l*t« bann no* ferrner eafjtro etltfltt/ 

** trdl ju<|lti*th mrfjr aitptioqncm 3t|iamrm 
bcfiubili* bafjum faU mtr ter ^tftrbcrfur» 
orer lang/ .£o*gtba*Kn ©rdfflt*cn JDerrn 
Tcftotorisjrjcrrn^dJnoinrr.ofrnrSWannliie 
JcIbJ-rfrl-mabflurlx/bnb alfo btfftllitn -Cfcrt» 
f* affr bm anbcm SPrubrrnofrr .£trtu QJru» 
btr«$itnbfrn erfirttfi jiifule/ («m blftm Sali 
alfo julalirn : Sae abttmald brr fflitr br§ ab» 
fl<|Iorbmn59rnbiriiobor38rubtr*Jf(nb«r/bif 
Jt)trrf*affi trMI* bt|irtn aberba* einfom» 
mrn brr ©raff: ober ■Orrrfftaffrrn nuer brn 
gtmtlmi ffrbcn/ rermog ‘SBfrlunb Xapftr 
(Jarldtef V. Conftitution in capita <jeij)etl< 
«rrbrn foBt 

jo 2lupretl*«m Contcff gnnr fxirrr rnb flar 
rrf*rin<rbaf offr5o*trn)<timrr £trrTc(la- 
tor bifrr rnjtrcIfftHgm rnb irolaugcfcficntn 
ffllcfnung gctrtft ; baf friat Mbtrf*ibli*t 
J£ltrrf*affttn fcmel pro femper (n brfp por- 
tiones abgcfoubcrt 'lcrna*rrabrr/ quoad ad- 
minilf rationem ittfltrC tud r jttflrrfr oberrer 1 
lltflr Serben follcn/ idque in ornncin caium , 
ba tmneber rinrr tmbtr Mfrn brtptn ©rAtfli. 
*rn JJertn ©fflfnrn inii ober ofint iUijmilufcc 
fribbSrbrn ua* ©oiilufctr -i3trftf)uniji ab» 
(Irrbrn nurbt. 

ji 2annobnolni*ffjeftiiitr ^5af principa- 
litcrponbifrmSall rcbtt/ba rinrr fol*rr©r. 
©rben abfii Hlio.ablribrn ifirt fo ifl jcbo* in 
ali nej illa clauiula. a btrma|)! brr <fltrr/l<6r 
nol m oba*i junejjratn rnb barauli |o ril ju. 
Wrmtrcftniquod etiam in alio eafu.ba ndntb» 
fi* filn tiu jfalbtii' tben bifrO jtf*(f)en folir. 

)t Verbum enim abtrmaitn/ no*malen>ni» 
btrumbl rurfus.tttrum, dentio J. c. plures &ad 
nummum duos denotat, (imulq; una decidit 


cafus l.i.i.fitm.f.utlt$.n$m.CdV. I tumphti 
m fin.dirik. 4 uch iHi.pojffi ttfiamtntum 23. 
qui itft.ftt. pojf. Bart. m l.pdeiicmtmlju. S 
quii decem, it .de Ug.}. 

Et pro luiqceta materia etiam pro farpi 
& quoties fuerit opus,accipi lolct./.p.b-i.jf . 
edeud.Everh.in repit, itgth /are a mu.Jutijei 
nam. 10 . 

Sicq; ,cx liifce voculis abcrmal brr 5li 
aliud nilcolligipotcff, quam femorem toti 
fuccedere roium,jusq; adminillrationis hab 
re, quoties acciderit cafus & qua-flio fucr 
quis in una harum femei tactarum trium po 
tionum, fuccedere fure poifit. 

SnbbamiraBtr^mrifftl btnommtn mrrl 
fobrfinbri fi* In tntfjr an^rreqirm ©raffi.^ 
flamtm no* ibrfttrtfn in fpecic t 
©ra)ff*a(fi K. baS iff. btn I. 3n*eil barnn 
anjos btr ©irtrtlfl/btriilrtnb Btl*rral|b Ia 
it i ©• fi* bann tinbrr nnftr ©olli* Jiinb 
obrr ilrrn iflaAfoinmcnben (frbtn bifrr S« 
bt 9 tbti 9 )Ambli*bab imrntrobtr mtfjr ^ri 
brrd jfinbtribit in brr©lpp gltl*/wib urrmi 1 
QBrijIanbCRanfcr lEarliddouftituuon au* bt 
®rb« ju fljrrm ifiril fdlff! murfciMnorbunbci 
ald bann fofl nubtrbtr Sliqt oucrr lnnru ^rf 
brrnobrr 33Anrrn/fbfn brr 6 tppi)lri*otir 
ntrfilnbtrimjaUrrbtranbrrnffo mbrr ©ip 
brqrifftn ) bir ©rafff*a(fi K. tinnimmen/ bi 
fitjiii vnb nitfftn. 

9Brl*t< ia adnqif* bafin gtbtr baB bi 
©rafff*affirK nurrintr/nnbjmar btr ©iter 
tinntmmtn rnb befiqen ja fo par au* meffen 
bablfiqumafilbitifiuiiunp aBtm labrnfoBt 
alfo bm ^riibtn ui*r tbrn rln plti*t Pomo 
an bm intradm lafTtn mufft. £)ift« aBt« rnfirt 
bur* ftniprd Kaoftrl. Diploma (fo nbrr bir n 
lijunp btr SurBl ©rajff*aff( K. au* t« 
ntmrrtt 2Biitblpun 3 1 © 15 : tmb (ftfiofiunp 1 
brn Suriim. ©lanb SEBrnlub J^rrrntf Irtilop 
Siirlirn ju K 5r.0n.ron jr? WrpIrrnbtrMap 
3Rapt|{. aBtrpndblgfi rnb mdrtqltcbjf prptbti 
irorbm/) no* mrfitero lit(irrcfi/#nb bamit bt 
ftl btpprbra*i / baf nicbr aBtin oHer^Affsc 
ba*ir j?alfttli*t 3Kaj<f}. ©onbtru jupltid 
J?o*trltu*i ^)rrrrn 5f)ri|fopb Siirfirn ju K 
Sc.0n bitlfrbtinlpungrnb ^)trfommtn bq 
io*riifimli*fitn <)aufr« K. Drrptfiali btr 
jiaubm/aulptbiiitn/ fadifpoiiiivc ntrcrbnt 
rnb pcftBi < baf aBirrp rnbtr mrjr Jb)o*rr 
ntcir -Cltrrii filrlfiopt) Sr ©"• na*prlaffti 
JDtrrn ©ofmrn/ btri?lrr|I aicfdnffrijtr 3 nn 
(gabtr / btfiijtrrnb repirtr btr Sr-©rafff*jff 
rnb ©iamitiPiaub K bm Surflfi*m JkuI. 
Bianicn / bof>ci< rnb anbtrr baron rubrniN 
dependcntitu ijtbrau*t!i foB f/ alfobao |oi* 
{Jofit jhafftrl. ^tiinabipung bafjfn rnb an. 
btr(i nl*rprmtlnt/baun baj rnrrr rilcn^rrin 
©tbriibtrn nur rinrr btu 5 ur|Ilf*tn ilrul fu» 
rm. fai*trau* aB«ni.p jnitufcld frrp adeo me- 
lius tuendam, confcrvaudanique llluftrifli- 
• "r*”- ' 11 ’ mana 
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■wlrtjacS^nB&gj tie gurftlicfc< ©ta(f< t<m nJmHitb iu mearer *nfc auffncm. 


ja>aflt wi6 6ram. K. (ntjabtiu btflutn 

bnbrrgiwnfoat. 

i 6 33nt> f«tnt> a£(f< Mj< hm>) Rurf/al» connc- 
*a IMibcorrcIpcdivajick le invicem depen- 
dcmia.mlr fonetrn fltfg »nD tfolbetacbi (n ufr- 
tncfKtn Dcplomatc ju *m< rfcfclbltdxn mafeltn 
tcujonun g<far/ ndmblidjcn b«ngiic(ilidi<n 
?lful »n a OTiirtx grtrauctKn/«u<i> j«nl 9 <®». 
IR/tarauff folcbcr gitulbmct/jniKn (jafx. 2 B<m 
*«w®< 9 <n rid)ity/ba£ nur «neniis ndmblid) 
*«r©K(l« #ru« l)otfcf«li<; jfcr« St.©n. JJfnn 
Sutfitn iu K. Jfjcrtn Scfm txn 
3&fHf<b<n »nb -Oofxtt jtbrau- 

•twfoUc: al«foljMmwrwtnlld>/bafi audjDit 
©ra#|itxif|it>nb <Siaram-Oaufi K fdmman. 
. t*m/ai«6« Mn^trat fufcrt/mliiinblj/ & vi- 
Siilini ttiiur ftcb b <6 Stru« g<brau<fc<n foli/Bcr 
Md» bie Dfogtcrung «ngtrcgKt fambiltifccr 
©arer fcaben f&tif. 

Cum enim harc duo ita conncdantur, ut 
feperari non poflint; (equitur, ut quod de uno 
ftatuitur, idem &: de altero (ic llatucndum e. 
* irdnsUto.de conflit. c.deniq.4.dift. quia conne- 
xorum eadem eft ratio& idem judicium ,/. eum 
d&um C.dt ntgot.ttfl. 

39 Et maxime hxc duo» bona fcil.de titulus» 

. connexa dici debcnt,cum unum ad alterius 
. perfectionem teri d3t.arg.Lenm edum §. plane 
fi quid conntxurai.de ntg.gcft. Bc titulus ab(q} 
4 > bonis, non decedentcr cllc ac fubfdtcrc 
queat. * 

4° 23nbgcf<ij(/e$©CKgM&&i< (Erbefnfgung 
titva* loscifci^affc t>nb nicfcr lautcr ; ©o ©ire 
bttfc folcbc/ accedente diplomate ( ©0 nuit 
ntfft pro Lege fundamentali & immutabili il- 
luftniTimx hujus f-milia* jufcalrcn i|? ) alkr* 
bln$6 (aurtr qcmadbti t>nb crflm/ ja ©ann 
% ■ Jifcoti blf^rbrtnigunggarnidjicuffoalbin/enb 
Idncr onptrn 3)?<tnung fn)n|olfc/|o fpJiKbod) 
batfjus Prunogeniturx, adln- 
ftantium communis Dn Parentis, & etiam in 
prcjudicium t «liquorum liberorum gar ©ol 
dnfiijrtn f$»n<n 

41 Quamvis enim Princeps etiam fummus 
nemini jus luunt aufferre polfit, etiam ex jure 
Civili dcfccndens./. tj.ff. connn.pradior.dd. 
C*lh\l.quot.ce>:tr«v e. 28. Pincilp.i. rubr. 1. 1. 
ie refc.vtnd. Carvallos tom +.qu 906. Cravett. 
Confil7*.4ti-6/f.6iO.& 749> 

4 * » Et in Ipccie ex hoc deducunt noftri Dd.I i- 
deicommirtarium (ubftitutionem a Principe 
everti non polle , etiam de plenitudiuc pate- 
fiatis, Petr. deabf.Phnc.pot e?*. lntrigliol.de 
fitbfttt.ctnt.j.qa 91. 

41 0 o murbf foltbcd von ange jognin authori- 

busniD gtfambf tmbbttgt* 

(lati limitirr onbcrflm/ quod hoc a Principe 
'fieri queat, fi rationabilis adiit caufa» 

% fdnbf abtr fa(l fetn blfltdmc 23rfad)/ 

tann wdcfct ftd) nuu ju mcfermal bteofxn an^c* 
bcuiet motfm/tm metmwn^cm bcftnba/ 
er baftt MU au#t>K®« 6 n 0 tbra 4 »r twrbavto 


nwn bljtb ^[)r» 2 Urcnt) 0 cb<»i‘f^<rf«fcfii 0c» 
fdjUrbf^ /aHn?C 3 brr fen Surplldjin^b 

rui onbQBurbc (jabcn/aurfciu btjftn brjftrn cn- 
tretemment/ btf anwtftnbt ©lirer dfletn bcfiije 
foQr/rnb taben firb bt< poli geniti, ob fit slcirb 
rmb «toaogravirr tutrben moebren / tnnnocb 
m4?r juflagtn: »ctl blfto j^nm 
fonflbrr 0tbii^r nacb abjufarlacn ) *u fdnrm 
»tr©<^l(cbrn ^lac^r^al gtrttdjr / fonbcrnau 
btlfmn avanccincnf btr gan^cn famiiix Mciur/ 
»<(cb< ^>o5dr dnjtbcr bcjj 0tfcbl((bi0/au(b 
nuifcincr rlgnrr privar incommodation btilub 
befurbtrn folle. Celeber ^irfdcbtn bann aUrr 
orrtn ^trfommtn/rnD fur t<U\ rnbiflid) grava- 
men $<{)alim»urbr ©ann bci) ^bciubcii onb 
anbcrnfyobcM&cfcblubrtu Me 3'r^din vno 
^orbrern ju rcnunciruug uud? ter digcn^ 
ftjumbllcbtn Odirer: onb Olhuurltcbcu 0ft» 
rem/ »nb btrtn ftc fonfl ipfo jure fdfjig ©emi/ 
ja ;f)iicn maucfcmal bcrairbaucrfiorbtn fcpnb/ 
ang(©ttf(n ©rrfccn. 

Et confert huc, quod (latuto, & ita etiam 44 
refcnpto legitima, unquam a jure naturali 
compctcns,uon quidem tolli, fcd umeri minui 
queat Mynfing./.eiy.;/.»./ c^i'.ubiita inCa- 
mera 111 cauta Appel, Domtnx Mai ix Comi- 
tiflx de £8crf{}<inib/ contra Tutores nepotis 
ex fratre Gcorgio Comite de QSimljtlnib/im- 
pubens pronunciatum referfe Faclnn. ub. 4, 
centr.c.ja.verf bene poflttnt.tm jentent t*m. & 
per tot.Akx.ionfv.num i.yol r.dr tonf.t4\,n. 
33 '& feq.nor.6.&tomj m.n.S.rol. 7. 

Quin & legitima in totum tolli poteft ex 4 J 
ex julta Se rationabili caufa, puta, ut faminx 
propter favorem agnationis, a fucttlTionccx- 
cludantur, Penortn.conf.7f.nnm. 9. vol 1. Ioan. 
Nicol.niaddir. ad Alet ut rract. de ptefumpt. 
rcg.i.prxf.8. verf contnrtam. Gail. j. obf u*. 
nuin a.lSculhtdl.i.nutn.te? tnmed. verf.quar- 
tj opimo &num. ibt. & feq.ff.de jurejur. Et 
ex paritate rationis, uc iolus primogenitus 
lucccdac. 

Infuper communiter traditum invenimus, 4 ® 
ipfuui patrem conditionem vel aliud onus le- 
gitima: imponere pofle, (i id in favorem & u- 
tilitatcm liberorum tendat. Boer.dcc.l7* tt- 4 * 
&ftq . PauLCaftr. confjoj. num a. &feq. toL 
a. Vafq. deflue, ptogrefi e. de te flatoris po ten- 
tu lib.t.$.iojt.4ob < 7 /*+ Schrad.de fettd, p. 
to.flSk.19.num.2y. &flqq» RoL a Vall. confiy. 
n jo.ltb.i.&conf pl.num. a/, coii. GabrieL 
Ub 6 cornm conci. tir. de legit tma. conti, i.num. 

20 Hartin Pilk.#tylai/.».d. 

Et aln itidem tiadunt: Imperatorem face- 47 
re pofle Primogenituram in Imperii tcudis , 
etiam in pnrjudicturo Eiiiorum natu ottno- 
, rum, Lancclloc. Conrad, 1. e, i. S. +.f.4i+. iu 
Templ.omn.Utd. ~ 

Et quod Imperator polfit Juspritnogeni- ** 
turx mtroduccrc.ubi illud non viget, confen- 
tiunt omncs»Et concefTioncm hanc primoge- 
C 4 mtur* 


•» 
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niturx non folum in bonis fcudalihus, (ac iu 
etiam fidcicommiflo familix fubjeftis) & qu* 
dignitati s funt, habere pofle locum dicit.Soc 
49 (nftt. vol i. Sed etiam in bonis allodialibus. 

utprobat Decius cnf.44S-u-at- quia Ius pri- 
of mogeniturz eft dignitas. Baldj* l. ex hotjaie. 

ff.de \ur,n.s.& l.cuui antiquioribus. coi- 
-, d.verftertio.C.dejur. dehb.Omnes autem di- 
' gnitates ab Imperatore, tanquam i fonte pro- 
fluunt, laf. i» I.I.H4 ff.dt effit ejus&c. 

QB<H nufon an furo ju rerboffin geniige / 
«Ufigtfu&rtytafi bef Confulirenben gr.0n ald 
Primogenito auffr Werliqfl »(<rdBig< Admini- 
ftration riiSXrgiming jufl<6c »n» gcbu&K.XId 
Ijl furd2n»tr,Mn btffirnrOTcg fiKriujugclan» 
gtnibann t#<l*<r In rcrgdtfWibtn K.ffrtdnl» 
gung S lum a*r rnb ifrangtgfltn ftfjrrtrnunff 
rtg rn na* lingdangesiitcn trurtt/tafindmb. 
II* »tr b(fd.’re<6rt rn» £lagrn»< 3f;ttl ald 
Jbtorfiatbatbt 3firt gr. 0n. »<ro rbcrlgi S)n- 
«n C&ruber octr ftlfcigct -0<rm Hlormiinbtr 
tmb giitli*<3n»<rfianMmtg ebtrWttfcrlttbm 
aufrrag «Sdmflfrlicb «rfutbc 'porbcrfl Km (n 
Kftr ffrbtlnlgung rora<f*rtbntii 91J<g 
»arauf.folg<n; aucb (n em (Tefietiber ©ut(w»a< 
ilitn btflimbrtn Compromifili*<n Sufifrag 
»orban»<n ntmtn : gcflaltfam ofme »ad atltr. 
jtird giirfl. vr.b ©rdfflubc ^>at<fcerieii frm< 
vnvc:btud>IIcb na*iufomm<n fcbulbtg rn» 
rerbunbcn ftlnt/ tuttl furncmbli* biftr ©ttftt 
auf offiangcrcgiir (Frbiinlgung jh decidirmi 
aucb folcbe (Erbemigung In gtmtiti aUegtiiflm 
»n» ©raffen ju K.ln 3&tfll gcgtn cinanNt &a- 
bnKn3rrungtn/ ?DiiS»ir|lJn»»n» forMrun- 
qen ju bifrm gcfwbcritn rn» grttmUlAfll 

ProcciamMlftn/aftringir<n*fiWrbln»tr5uf. 

, 3n» i|t feln 3»<lffcl/»ann »a$ fcrgWAm 

5 2Iuptr,tg/ prxfcrtim accedente Ccfirea con- 
firmatione, ut hic faftum, (n »<n (frbcinfgung 
ju rotfommung f*a»ll&cr w» langwurtgtt 
fX<*if«[lgung / S<l<8< rnb buniuit trcr»m 
mig<n . 

Sicque in plerisquc Itali* locis flatuto cau- 
5 * tum cil, ut inter coufanguincos compromit- 


tatur, & teftatur Philipp-Camerarius mtditaf K 
blftor.cnt.a.c. 4 l.f.ui, 2 ot. ad conjundtionem 
animorum retinendam, multum profuifle fi a- 
tutum Venetum, quod etiam in aliis Itali* 
Urbibuspr*cipuis viger, de compromiffia in- 
ter conjunctos. 

Hac enim ntione materia fere omnis limi- 
um & fumtuum adimitur, ita ut abfquegra- 
viflimis caulis, aliis alios,, in jusprofuo libitu 
vocare conceflumnA fit. Ac dc hoc flatuto er- 
tatpectiliarislibcrMarci Antonii Blanci. IC. 
Patavini, ubi de validitate Sc utilitate ejusdem 
multa habet. 

6on|I<n in btbtncfung 3^rer gr. ©n. bt. 
r«ll»cro foUtg 2lltert »ur* ©orred ©nafm 
erratebr/ fnnbftlbigtbct CuratelaBrrbingdrit 
fSt fi* febff »efrct)« / fdnncn a(|o nunmtfit 

3tr gtirflll*(« Patrimonium cfinc jcbtd J«. 
ijtm re girenrnianutciiinn/crforctrn c»tr ort» 

»«« »<tri*ien. 

Finitur etenim tutela & Curatdalapfuan- }4 
nor. legitimorum & in jure prifcriptnrnm 
ipfo jure, line fententia vel alio hominis fii flo, 
in pr. tit.qmiasmod lut.fin. ufogL&Dd. t . 

galdaber j^rtrgr Sn.^crtn Agnati »<« 
gtn ter JDttrn Q)ru»«/ otrf au* intuitu pro- 
prii fui interc(Tc,»<rami><fcn6<n b<f*iterfcti 
^alb nman <In gu« Orbnuna anllcllrii rn» fui 
fcblagen irolttn.retrbcn jfjrc gt.(fln.frl*rd ja 
Mtncmmenirnt bcmtallct grttifjt na* <m. 
lucbtrd itifelgtn »t<r lubrgegmn mifiin. 

QBcl*cd olKd aitff Sndtigcd Otgcfrrn/ 

»n» mit proponine gragen tnriiScrifionliftfl 
(*Subfignimr6a6<n»cr 3(r(?anbrmi§ na*| 
aufffcgm foOtn/ balttau*fdblg<d iii*raB<lii 
»tt iXc*iIi*<nI8tBfgf<il in aBireg gtmtfi frn. 

»<m bin ntcbr nKnlgererbfcrtgauffbrn 
faB Mfcd mti mtfjrtrcm aupjufU(ir<u rn» -ub<» 
(Icrrfcn. ; V *I 

Sifftn jtim 3<ugnud fiabc i* mi* mlr aig. 
nen JJantcn vn»crf*ribm.'rn» mcig^tto^n. 
It*cd 'Pltrf*a(fr ^tfiirgtrrucfr. A<*n ?u. 

bing<u/»<nid.jan. An. t4. 

loh. Gcorg. BefiU. D. 


Confilium CXL1X, 

<^4n Curatores Mulierum tid Inventarium teneantur, pet tot. 

De Curatoribus Mulierum : c!r tjutfn dtfferenttainter illos, cr Curatores mino - 
rum,fro.'lsgorn>/s,firto/orum,(jrc.b num. t. 

Statura quomodo intelhgenda cr interpretanda ? a num. 17. 

Statuta ufu, morsbusjue Civium, non recepta, non /tgaut. a n U m ■ 17- 
Deobjervantsd cr ufurpamtafubfecutx. anum. IJ. 

. ^ mnadj SonrabQfiarr/ b<n laffnt/ »o* fein inventarium aii(F.i<ri*</ 

— a nate au* »lcrflllg< Admimlfration ff&mg<* 

»a*rtr gratr OTimb 23<rm6g<nd fi* ni*t 
rn»trfaiigm/»c* bcne»m/»a <r <rt»an0<lt 
in tertn Piamen «liigenommcn / if/ro fcl*td 
entmebet alfo balb.jtigcilcBr/ t>»cr na* rn» 
na* auli jctxnrnC rcrt<*n<i. 



S <?urg<r rn» ^>ati»cldman 
1 ju A. in Anno 1617. »<114. 

} Septembris, fi* fur tinm 
t>l'flcg(r/ friiter mifmmtfir 
4V_taAjM»njv» au* in 0£>tr rub<n»tr 
e*»tacr / QGttlanO 6«pf)an SWcijgtrd 6- 
®lirib/liti) »<ui 5>ficg2fmp(»afclbfi <lnf*wi< 


Zlt 
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i X 1« wilrMgefragf/Ob ct ©urt/ wegen *n« 

berlaffung Wb inventirens / wut Mftr ftmer 
^ffegSratttf ?rben mlt fttgen fc<frro£btn/ cbet 
lutrflatrung (hier ©dttigen fXcefcnung rbtr 
mtf):it<fj<!ttr?!ran) 3Bnr(t) ganiie Q ju$()aliu j/ 
Wn £R«f)rsn>eiic n ange|treng( ttxrMn (cime i 
1 D. 7^ 1. C. 

®m: mcb IBir Decanus, «n anbeieDo. 
3 ores ber 3uriffrn Facuiob berj ge» 
nufner -FMjnifebiil ju^iiMngtn gt. 
bd&renbcifuebMtiorMti/ »ber rorgefcgrt Srag 
rnfet tiabente £K<cbrllcbe ©ebamfen / bo<t> 
mifirfummaric tnbofm<(eelrliiuffrijf((t juer* 
effutii : 211« Rubeti nxr »n« damfr r&erfdMfJte 
A&a.befbntn« abei »ci tbiern $bltn£oibw(t> 
fen Ov«fet/ liblnbtr bt|j Qtrjt. SSdm. OintfiS* 
©rair A, beeberfeh» tmgtrjittit ©dirllfftn 
mtf •SleiCabnelefcn »nb erttogeii.jetocb hifei* 
mn »<g beftn&en (cnDtn / bafi o(f«riv<t>n«c 
JJkrt ©en&jtit invcnuiion Bn6 anderiti/ fa» 
(Infonlltll MC Curatores ininorcncium, fu- 
( > rioinnin) tc prodigorum adllringirt/ obcrdll' 
gtjhiittii tvtrDen mege. 

» '£>atui ©tflitben Mtgefe&rlbeiit £abfcrtt* 
d>< 'StdTniifoteoI audi Mtallgemeinc 0!(icb«> 
2lb f, btt> vttb PotkepOrbuungen/ben 2Biflbtn/ 
jbvnMbcniidict ©men/autfc bep |&rtm lier* 
|ian6rn#3 ll b r{n fthldr Mt Adminiftratiotj 
jbrr« Urrmogeud i gar iiitfcrtmiitficn/oferfie 
mttauflfmbmung eim« uter mt(jr<n Curatoris 
befcbwebten. 

) Quamvis enim Lex n. Tabularum fxmi- 
nas perpetua rutclr contineri lancivcrit jam 
olim; hujusmodi tamen tutcl.>,po(l a Claudio 
Imp.inhibita fuit.quod & omnes ful>fci|ucn- 
tes Impp.approbauinr,Comius 2 .fubcefiv.c.ii 
Vertran.M jtir.dr jure //lier.cji.M.irtiil.ad LL 
Xll. TaLe.io. Doncll ium.l ).c.i4 C. 
g JJnbcbtrdfiirti aiibcr; fa(l gemtfnigiitb 
rigore lingularium Ibtutorum, beti ©}ett«. 
tptrfonm/ fo uotb lebrg/ cber hermliflbeienge* 
adit |ie tbtr Me r 5 . 3ar ait ftinb/Caiinocbrer 
« Curatores, 2)orimii!ber acer jtrreg»rog( juge* 
erbmemorbeii/jtiauebobue Cero betjfetm/ ju. 
((nni «nb Oi.nl) mdirt ©unNIItbd (mnNtn 

fdmteuigr.-JUireemii.ijiiMreebfiparr.i.rir.ia. 
i anbe«25(cb«'P(rrontn/r/r.ir.§. »fr mollen. 
ut&p.a-r.av-Satfcfcnfplegci.hi '■ ut tu. ji. 
Wefenb. inj? ijit/6 Mtd.UU fu. & infdrtt ff. 
de Cur. fur. NKHt.f. 

©o id jebcdi bilbet faldxn 23ctmunbern/ 
Me ben meij.jdrigen CSBctbg ^erfenen jugtore. 
Iter/bnb anbetn liibengemeincn Oicdlten bt» 
fanbeen Curatotn (in nurdlldlgtofret bntcr< 
febtb. 

} Conflat enim, tutores illos, qui vel ex fta- 
tutovel moribus & coniuetudine mulieribus 
«duitis hodiii conliituuntur, ab illis.qui de ju- 
te Communi pupillis.nunoribus prodigis.fu- 
riolls.Sec. dantur, longi' (liverfos eflc.ac pro- 
inde illorum jure ccnferi non debere, 
d Nam cum veri Tutores & Curatores Iure 
Czfarco in hoc ordinentur, ut &. pupillorum. 


3t 

atiarumvc perionarum , quibus dantur, per- 
fonas gubernent, & eorum fimul bona liber- 
rime & tanquam domini admiuiftrcnt: ii pro- 
ptcrca fatisdare, Inventarium conficere, li- 
brumque rationum conticere tenentur, & ad- 
miniflrationis fux rationem reddere. Imb 
jusjurandum de officio fideliter cxcqucndo, 
przflare.Pipicnf inform. U till g tu <gu«r ad 
reddit. TAtion.rut gl.i. n um- 9 . Cavale, rr. dt 
rur.&Cur num. j|.Paul. Montanus de /«re mt. 
t. )t. ad qu* minime adflriili luntii.qui vi- J 
duis.fub nomine Curatorum adjungunrur.Ut 
pluribus exequitur Collega nofler Chnft.Bc- 
foldus in TbeftMto pr tS. rnb. jlrtgtriftber 
ilotmunb. Et coufentit etiam poli Molle- S 
rum Berlichiusrem.a crml.il nnm./l 6 r/egg. 
ubi difrrtc icribrt.Curatorcm folum Confih- 
um,authoriratcm te conienlum Mulieri agen- 
ti vel contrahenti prarllare , bonorum vero 
admmiflrationcm ipfammct mulierem reti- 
nere, te ne minimaga quidem partem Curato- 
ri committere teneri. 

Quin te jure antiquiiTimo Romanorum y 
longidima diftcrentta erat inter tutorem pu- 
pillorum 8c Mulierum adultarum : te quidem 
in parte tutclat potifiima.qu ar ell bouoruin ad* 
miniBratio, quam tutores Mulierum non ha- 
bebant.uti nec nunc habent : ita enim d ifcrte 
leribit Ulpianus rif. n. J. t*. his verbis : pu- 
pillorum, pupillarumque Tutores te negotia 
geruntte authoritatem interponunt, Mulie- 
uim autem Tutores authoritatem dumaxac 
interponunt. 

Et hoc ipfum ell, quod dicitur, T utorrs , > 
mulierum hodie tantum pro conlilio Se alh- 
ftentia adhiberi, te ad integrandam, maxime 
in judicialibus ac contractibus , Mulierum 
perfonamtnon tanquam Adminiftratores bo- 
norum, quz Mulieres iplx pleno jure deti- 
nent. Quod eleganter ulterius docet Scipio t ( 
Gentilis ia Ccmm.ud Apulrg. Apulti »»». i#ai. 
ubi haec habet vetba : Tametii non proprie 8e 
plene tutorem eum fuide (loquitur de tutore 
mulieris adulti ) exiilimandum fit. Nam nec 
iis quidem temporibus cum in tutela Marito- 
rum erant, ea tutela eadem, quae pupillorum 
fuit, Confultor enim potius quidem,& 

Inue fuit, quam tutor. 

3nb ct»ol tUr< »*WM.heJ fy 
SXira fXel*«*®‘M« K ©ac »ab Otfmm* n 
gen p.t w-»et|ejeiw»af aHeOTalfm »nb®if* 
tren/Me nt*( berbingtt ^eutatj Jabeni »K 
In glriebem agber telM betffanb« balben tui* 
tietmllgliclnW® 1 »"’ **n^*«« "Krttn foflnM 
autb «aranti tm6 antern mebt £)«<ti gtlefelof. 
fen »trtenn>lll'6abMe Sorrofintet Det $0Xtrt* 

ben Dtn Curatoribus Minorum, prodigorum 
tefurioforum per omnia «quiparin/ enC/U 
qlrtdjet ftfmlMgfetiwrtunten (euen. 

ffl jtlx>*b t>in 9 «a*n tnet ©ejfanb dniu* 

menbtn/ q“ 0< l iquiparatorum non idemju- |, 
dicium fu, in matcriaftatuti corre<aorn luris 
cem* 
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«ommunis.Ioh. de Anan. es»//. 47. ««mcr. 7. 
<r g. verf. nen oh fi at. Quo in cafu nos hic ver- 
tamur. 

1 4- Ac quoque, fi lubeft ratio divcrfitatisftunc 
enim non valet argumentum de uno zqui- 
parato ad aliud; Roman. confil. u 9. cire. prs~ 
mum.col.pen.verf.uUtmo.confi' .179. nuitur, 12. 
|f vorf.i.quU, 

digis nnb furiofis, fo Dann cfjrlfcfcin Dcragfm 
t>uD nol^attftnDcn ®tifra®<n da mtrcfl^ 
eber x>nD ftlb|l f4jdn«nD«r 2*w<rf<*iD/m Dem 
aud) f<r*n«* gamj bng<rdm&f/i>nD juft&bfU 
befdJtwrDf/foiwlDcp Qbiitibcn fclbff a\6 ifatt 
^ormunecr (jitrau# «folgcn tftffC / Da# ( <(n 
^ 5 EBi(fib racfcr j&r •Daufj&alrtiBg adminiftrirm 
' otor DtrtMdcn/ fonDcrn j'#wn >Pfla?cm<nDU 
§duf? ftfjen/ aud) t>on ftlMqrn gUttfefhmb dn 
, 6 Qtoijtti nacfo D<m anD<m dbfbrDem mufjftti. 
0o ifl jum StccNat Difea ^(nHfitc fta- 
tutum in dubio alfc juutrjprcf <n/ Da* ti fb»i( 
mu<dlc&iDrng(m<m<nOict&rtrt>fb bit SD?(jji> 
« QBab* >pafoncn m ii gat f thK Sotmun* 

Dtrnbcfcbiwftrcn/ivtc in gftidwm D<*t Durdj# 
fjcrfonu n onD ©cbraucb txjj ?tur(dv 
ljnD*( vigore cujus Curatores Mulierum di- 
vertam plane rationem habent ab iis, qui mi- 
noribus, prodigis & furiofis adjunguntur, Ut 
jam fiipra dcduftum iiiit) fbldl ilffimrfcpn 
fan/tftnHcb t»nD gtnwjj fct>c. 

*7 Starntiimnamq; ita intelligi debet, ut per 
illud quam minimum Izdatur Ius Commune. 
Rol. a Vall .conf Oj.njOtVol.j. Schcftcr. i.qu. 
i t num.ij&qu.t 6 .n. 6 . 

15 Etiamfi verba improprientur, Roland. 
confit . 21. num. 21. rol. 1. Quodque ftatutum 
debeat reduci ad concordiam cum jure Com- 
muni, idem Roland. tradit c9Hf.72.nj7. vol.u 
10 Et illud in dubio ita efle interpretandum, 
4 ut reducatur ad terminos juris Communis, 
notat ScheflFcr./.fH.r.irtfm/.». 

21 Statutum item non praefumitur velle corri- 
gere Ius Commune , Ccphal, conf. 137. num. 
tl 24. & illud ideo, fi cft contra Jus Commune, 
quando poteft unum vel duo operari ; ita cft 
interpretandum, ut unum tantum operetur. 
Rol. confil.74. num. 19. voL 3, Grati an. difeope. 
fkttnf.c. 479 ' *• i 9 * 

2j Rccipiuntquc ftatuta interpretationem 

paffivam a jure Communi, & Ius Commune 
loquelis de cafu, in quo difponit ihtutum , il- 
lud declarat & intci pretatur,Hondcd.<#ff/ 7 /a. 
W.14 kb*. Ccphal conf i}$. n. 4 T. 

*4 Ac porro vcrb3 Ibnui quantumvis prz- 

cifa, recipiunt interpretationem legalem, & 
temperamentum ^quitatis.Hartm V:(i.2.qtu- 
fiion. 44 • num. 24 . Nec ita unquam intelligi 
debent, ut abfurditas exinde relultct. Ro- 
land. confligo, nutn.11. voL 3. Schultcs. 2. que- 
Jlion 7 f.num.i 4 .&c . 

16 ^am^un)freu/v(tDenn»It infadlo battb* 
(«( / tuf; tuct>r augutgf A. Statutum In Dtm 
PScrjlauD/ (0 ex advcrlo gcDlucn WttDin tvtfl/ 


(Da# ttdmblitb D« QBtrrt& #nb Sftnbirjdrl' 
g<n 23ormunD<r glridi lu^ofrcti) ntmwUn ufi» 
reci pixtl ipsa praxi & oblcrvantia tcRc, tctlt 
«nDrtfl wr|tonDm/ jatvann^ gldd? jctnaKn 
dnen foltbtn lenfum ^ct»abr/ jcDctb contraru 
confuetudine ftlbl^tRI derogirf ttorDtn f(l){. 
&tffaltfam< Dann n>lt Dt(rt in aflnxg fiir 
famb <rn)i<ftn #alttn/»ann Dtr ^)<tt ^tclagrc 
jrocinrdg cDtr imfcr viduas honclliores ve n 10 
3 o. oDtt tm#t 3«6rcn #tro Dornjciftn ifriu/ fo 
aUcwrrfUgf «(mcftn/vnO ntcb(^D(|lo!»(ni^ 
liberam fuarum rerum adminiflrationem gc* 
#abr/ autb nicmaUn dnfg t Inventation vew 
jfcrm 9 >pc 3 fm trlirttu/ium nxnigfltn abtr dk 
ppeget tez Nm ^>|kg*2(mbf ju A.D<ff<lb<n 
palbin culpirr oDct gcflraffa worbau 

Certum autem cft, leges & ftatuta ufu mo- 2 7 
ribufq; Civium noo recepta neminem ligare, 
nec ad dccifionem caularum allegari poflc. 
Sicq; ad ftatutorum validitatem communifli- 11 
me requiri videmus, ut ea moribus ac ufu Ci- 
vium recipiantur. Unde etiam Magonius</e- 
df.49.num 3t. dicit, Decreta ufu non rccc- 2 * 
puhaut ligare: caque habere tacitam condr- < 
tioncm,li ufu recipiantur : prxfenitn fi con- 
trarius ufus extet. 

Ac pro regula generali tradunt: Statura, 
quic moribtis Civium non funt ob fervat a, nul- 
las habere vires, nec etiam qucnqtiam obli- 
gare, Rol. a Vjll.d./«rro dot.qu. 7^.Schult.</tf. 
r. rom. i. 


Et porrA ftatuta ufn approbata efle , is 1 1 
omnino probare debet, qui intentionem fuam 1 
in ftatuto nititur fundare. 

Cujus ratio habetur, quia ufu recipi eft jt 
quid fafti, quod non prafumitur, Soc. Jun- 
confil. 32. num. 47. lib. 3 . Hinc Guliefmus 
Rcdoanus tra&, d.<then.rer.Ecclef.qujS.n.2f. 
putavit, non fiitis efte allegare Paulinam feu 
Extravagantem ambitiose, de rebus Bcclef.no n ' 
nUenaudis, qua inhibetur loeatio rerum Ecclo» 
fiafticarum ultra tricnnium,fed ppus effe,pro- 
bari ufu eam receptam & moribus approba- 
tam efle. Nec adverfatur fententia Mcnochii,' i 1 
Decius cum quibusdam »l\\i,conf 64 f.n. 19. 
qui vifi funt alhrmare, leges editas & debiti 
promulgatas, prarfumi receptas: fiquideni 
ipfi nulla lege, nullave authoritate id pro- 
bant. Chokicr dcexempt.pnrt 4.qaJd. 

Ac porro optima legum interpres eft ufur- 3 $ 
pantia live praxis: ira enim rcfpondet Calli* 
liratus IC . ini 3 ff. de legib. fi de interpretatio- 
ne legis quzratur, inprimis infpicicndum cft» 
quo jure Civitas retro in ejusmodi cafibu* 
fuerit ufa. Optima enim cft legum interpres 
confuetudo. 

Conftat etiam , vel unicum interpreta- 
tionis aflum ad ufum & obft rvantiam fuflieei 
re, Bcndcr de rrvif. conci. 20. n. oj. Etinob- 37 
fervantia illa interpretativa non requiritur 
fpacium longi temporis ; fed fatis cft.atiquan- 
do itaobfervatum fuifle. Nic, Evcrhard. Jnn. 

confil. 


Consilium CXLIX. 


jt infil. 47 %MM. it.vh. Acieoq; obfervantia 
iecutadcclarar, quale Ius praecedens fuerit re- 
fervatum, Everhard. d /,jmim, 19. etiamfi talis 
ebfcrvantia refia non effet , Cravett. etnjil. 
49 J- n. t. 


V 


©ofan mnn au* bift «(Ctrl ge gen-ofjn. . 

Jcit.v. I potius interpretationem & explicatio- 
nem ftatuti, In fcfnen.toeg pro errore aliquo 
finlrtii' sstil Ixm USI. <Pjieq3nip( psn.i nrj. 
Surartrum a. anfetlcgri unCCufiln itrpjiitb. 
Ut (ff/bag felblgcb 3ij)tltct> alit 'Pfit.jrtctnitin- 
gen abfpSrtn 'au* Ple (p (leger na* ciuanCet 


4* 


4» 
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Et obfervanfia fubfecuta naturam ipfam 
adius declarat; qua ratione & privilegia fc- 
ges, ftatuuque per ufum & obfervationem b<f*lrfcn mnb tetfcrferttgeit folle, 
fubfecutam quotidie declarationem admitte- ‘ 3 i 3 rll mlfin Ciftd bcp (|f genit 
re, tradit Schultes. Itb. a. qu/J f . /j. uumti. )4- 
&fcqq. 

CommunilTimc item receptum eft, fi re- 
formatio vel ft nutum fiat, verum ante & poft 
reformationem, inorefvc veteres aut lus conu 
mune fuerit obfervatum, hoc & ipfo legem, 
morefq; priftinos e(Te retinendos, ncglcfta 
pofteriori reformatione, ut quae morib.haut 
fuerit recepta. Parif. de Puteo m trtdt. deSjn- 
dic. & ver b.ftjtutum. inpr. verf&inhccftut- 
fet pruvulet. Alex, ctnf.d.ineip. vlfe tbtmxtt 
fubnum. i. Iit/, i. 
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Sic&ftatutum per contrarium nfum tolli 
poreft, & in dilfuctudincm tranfit, OIdrad. 
confiLijf.mpr.rium.i. verf. fecundo quia illud. 
ubi loquitur de ftatuto generali, ut non fc ex- 
tendat ad calum non verifimilem , & cujus 
contrarium eft in ufu obfervatum, 

Quodq; confuetudinedc ufu contrario in 
dcfuetitdinem abiilTe dicatur ftatutum, docuit 
etiam Rimindun. eonf.j49.num.26.Ub. 3. 

Ac inftipcr ftatutum dicitur in defuetudind 
abiifle, percontrariam confuctudmem obfer- 
vatam.ctiam non obtentam in judicio contra- 
dictorio, quando per eam reducimur ad Jus 
Commune : quia fuffic i r, quod extra judici- 
um itafucrit obfervatum, licet ftatutum non 
fuerit allegatum, nec in contradictoria pro 
confueiudinepronunciartim, Bald. conf. jio, 
lib.r. ac communem dicit Rimin. i.conf.249. 
U.2S & feq.tib I. 

£)a(itro Catmfur4 6e*flfofjct / tab ttn 
Statutis A.ttranii fit f*on gtqncrif*» Wet- 
nnug tuerem cunno* m*e praecise ju inh*ri- 
ItnrunC Pie alltgirie obfervan; fo fjtlltt unnC 
tuti iag/nar fiir tlur m errore, cer itsittr Mt fta- 
tutaobtimrt aduenunC baltei: fonCte/vnge. 
«*t (bl*t ftatuta beij OnCem vilioribus vidu- 
is obfcrvirttOOrCen. 

Etenim couluetudine & ufu contrario in 
dcfuetudiucm ftatutum abiilTe reputatur, ct- 
iamfi quandoque lervatum cft didtum ftatu- 
tuin, dummodo magis frequenter contrarium 
fuerit fervatum, Rimin. luti, conftl. J49 num. 
17 - lib.j. 

Cumque diverfa ratio fit iuter viduas ho- 
neftiores & viliores, illisque magis tuto quam 
his admiuiltratio bonorum committatur; fc- 
quitur a diverfis male fieri illationem, per ju- 
ra vulgata. 


gegenmerrigennse» 
gebnct ipftert Cer 3ratu SReugerin In femen 
SEBeg befebejien/au* t-il unCerfebiNiebe JBir. 
rtbett ni*t adelti Ple rcmwlrung ) lirer (Biiecr 
gelaffen jumafil au* t-ou ifeten 'Pfle.jetn me. 
main fetn Otc*nung erforfere tuorem : ole er. 
gtbt fi* ja felb|len/ Cafi eff» emgqugnU (btu- 
tum A. cmanbern 3crftauC/ Cami m 111 |elil. 
gemexadvcrfoaffiugirennjill fiabeii muqje/ 
meli beroijlei*en ucriueifilidcr rnfieifi tife* 
(Pfieg-2lnibi« 25erniaiiCten (n felnen tvcjtti. 
lutramen/fonferii eilmtfir jiirrrrnuien ei n-er. 

Ce fol*en Ccr gefunCe mc .iigcnilirte dicriiate 
tlfe* ftatuti ofinnerbcrgen geiuejl fepu.^nntafi 
fen aueb im tutoeryen ',$aU em^ cicr djotireel. 
jer £Xait) m fb uilcn 3a(iren i:i*i|Ml.|entut>l. 
qen. foncem Ca« ^jiegilmpi ) lirer cblijenOcn 
©*uldi)fcitc eriniiertficbtn tuuebe. 

gu ti)el*em fitrtS fer tefcei.Pe iumafil Cifed 4* 
fompt/Cap Cet ‘Pfleqer apcte >’|lt*t/ fo ruet, 
t.tit.l. Cer A, dOrCnunaenuifiiiCetvunCCartn 
Cie Invcntatio an* orCeidicte £Kc*mui*j ctn 
SormunCem aujfetlejr mirft/einlg une aUetn 
uon Cer ‘Pifeg RmCer 3)ermdgen reCce unbet 
n>el*em UBorrCle *ppegfran>.ngar iu*tbe. 
gri(fen/alfobe|Iosnjiuel(fen[|*iriiiueimuieit/ 

Cap UilallegirteC A.ftatutum conti a jus Com- 
mune, & generalem obfcrvanti..m Provincia- 
rum Germanicz Nationis, in felnen U'f i de 
3)ormunCer Cer l 313(riibeii Ceu Curatoribus 
Minorum, fiimliumq; periouarum gieutjltl- 

len tvoSen. 

2)nCobg(el*firMa*(unMeif?e/CerJf)ert 5 * 
bef lagee megeit (elnet grani ©*reigtt fee%> 
gen/tili* Sele eingenommen 1 cerentmegtn 
tiab er fi* |u einer £Ke*nung f*u!Cig erfeime; 
fo ifl jeco* foltbe unfer* ucrraeinens/ unflag. 
bar erfiaiiei/ befonCer» aber in feiner leeften 
©*njfe Ctfe SXe*nung/ uon Cen miCerlgen 
impeditionibus Ccrmafen vindicite UlinC b<» 
fdcuqer motcen/ CapjiimSaBfelbftiragenCm 
fXi*ttrli*cn dmbtS/tuit pro corifcientia met. 

TCr nf*e/Cann ad impoiitionein luramenti 
purgationis fommen fdnCitn. ®arauff Canti 
iuann Cer QJeflajee f*me^ren folt/Caf er 
m*t8mel)r 1 fo feiner ®*wiqer gefjdtiq t iti 
fianCrin ocer cero jur^unf*uicig/ fonCern al> 
lencmpfang/ au(fre*e uncrecii* uerre*nee/ 
oCet Cero jugeflele (labe/ eln abiolutorufcn- 
tentia noituuenCig etftlgen mufjie. Cbgef*ri« 
bene Deciiion IC. Aptum in Collegio nofiro 
Cen 10. Marcii, Anno i6$o. 

Con- 
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3« Partis Quart*. 

Confilium CL 

Principibus, Comitibus drc. Imperii tn 7 c(ixmtntt xbjqm folenninubm luris Ci • 
vitis condere liceat vel non ? 4 n um* u 

Convocatio & rogitas Notarii ac ‘lejltum an efficiat ,quo minus Tejl ament tmfitb- 
fiflatyfitejiator antequam it advenerint, decedit j eo nempe cafu, quando de 
ejus voluntate & propria manufcrtpta Schedula conft at .anum. 32. 

Har es certus de voluntate Tejl at oris, anpofjit bona confrient ia, illam prattxfuomif- 
ft folennitatis luris pofitivi, impugnare f i n. j 5 . 

SDftf / Jhocbad(6flCr / ali»q; magnatibus , ob autboritatem & fum- 
- - - - mam fidem, competens ((?. Quodq; inter ab- 



; 2 )cmf<(&<n focn »nb wr* 
Motui (<Mrjdr tnfere $<# 
naigt aiOfgc SDfcnff/ bcfl<# 
jfdjjjuwt/ (nfbttfttt* ©An* 
£crr*n&f(|)rw((jrm: 
gr<unbf/ ftntc 
ttx maflln/ f>atm»irmiffomm«ite Aaatu 
gurffl. H. Sutceffion bdrcflcnB / tnlf aflcm 
fci§ ub^elcfen/ »nD fefhnbcn/tap fefbiitart In 
fciro tiDcb nfcbr «uifommcn Quatruplit f&riffr/ 
t>d> mftiruinen ^rrrii (Etbcntf giirfil.©n.&ob 
(abtnMf Ius tttgcffair augg(fuf>rf »nb bc&aub* 
utreoxttw tuf? »ir »nf<r* 3 |Kli< nufertf fon# 
ft<r0t>tmt'fbaUb<ra(r ex parte £ 0 {fc<rmc(r 36 ' 
Ycr gr ©ii.twKingtbraAt/ bet>|iifu^cn roiffen. 

(Datin Da(? and) (in gurfilicfaf gramiln ofy 
ne fonOcrbab^ 3«rUd!fe(fb« Dlccbrcn/ j&r to 
(larwnnwfc krflcn SCBiflcnduffticbwn forn ui 
(ftin tfnfetin <ben Mftr faefc (>ilb<r'nuf>n »ot ce* 
lid) 3 J i)wn gtgfbnttn Conlilio, fo ft?cl aucb in 
tere» cx hac parte cinfomnen £dmjfi<n 411» 
tcrflcfrrlicb grmgfamb dcducire/aud» cx adver- 
fo tfe pro ea (ementia militirenfcc rationes 

nodriurScfifiiMiicn »(3 gcnugfam fcinDcr* 
mben tporben. 

t QS?eUbim bonn autb hfrt boj jufugen/ n»a< 

Bcrlichiusparf. j.couclufo num.44. m(HP 0 (» 

gcndoiQ&prrtn fAreiber : 

Non incommode etiam quzri foler,de No- 
bilibus; Baronibus tk aliis Dominis, quime- 
& mixtum Imperium vel omnimodam 
Iurisduftioncm habent , quomodo Illi tcfta- 
raentum apud a£ta facere poflint: anncccfle 
habeant, ut fuperiorem adeant, & coram eo te- 
ftamentum condant , vel t; (lamentum amca 
domi (artum cor^jn eoattis publici* infinu- 
t nr, an vero (officiat » li penes Ic ipfos ita te- 
ftati fuerint ? Communiter quidem Dd.tra- 
dunt,quoJ non requiratur, ut illi fuperiorem 
adcant.fedfufijciatjffiiBipIicttccin Caffro, in 
quo omnimodam luriadidionem habent, te- 
ftjmewum f?ciant,quod tcftamctum perinde 
valeat, ac ft c ffet apud fuperiorem infinua tu m , 
vel apud a&a depolitum, ubi multos eum in 
fenium idducit. 

QSMII aber tiRtf nid)( ex vi abfolut* pote- 
ftatis,hujrquc furrogatz territorialislurisdi- 
• cti<inisf)(trubW ( quemadmodum & alias li- 
bera telfandi facultas non cft Jurisdidionis, 
per i-olu nta rise nec contcntiofar,Pruckman.i« 
Regalib $. foluta peuftjs.c.7.mcmbr.3.tfect. /. 

<l» privilegium Principibus, 


folutam rotcftatem, & privilegia principalia, 
magna differentia fit, nemo qui Politice» & 
Jurifpubhci cognitionem habet, negare po~ 
teft,& docet BefoId.i«/r^fl dr Majeftatef 60. 
»,#.Illa enim territorio adhxrcr, h*c ex ipfo 6 
ortu & nativitate provenit, Vultci, vri.j.ewf. 
Marpurg.confif.num.ju 

TM foigr blcraup/quod etism Auguftz, 7 
qu* plenitudine quidem potellatis dcllituta 
eft,fed tamen eadem privilegia ut Princeps ha- 
bet, ut & liberi Principum, qui arque ac ipfc 
Princeps Imperatori immediate fnnt fubjcdi, 
Betlius de pallts tBuftr.famiLc»t, fol. 4it. Kil- 
ling. de Gantrbiii dtfiurf. 9. n. 6 . Modcff, 

PilloT.part.o. qu.169. & qui arque ac alii u. 2 
tuntur titulo illo (blenni, wn ©or f tt 0r dt<n/ 
Biftl Privilegii gcmrfTctl/vnbabfquc Juris fo- 
Icnnitate coram Comitatu fuo,ot(rt>OC >^r<SS 
^JbflFgclinNteftircii f dnnen. 

Sat publice enim fieri dicitur, quod in ta- 0 
li comitatu peragitur Bald. in l. omnia C. de te - 
fiament. 

Quo intuitu Boerius decif. a ii tium.j. di- *® 
fert^ feribit , fieri pofle tcftamcmum etiam 
coram Principiffa,ficut coram Principe, cum* 
que coram Prine ipiffa facium Teftamentum 
valeat, multo magis proprium Principiffz ipfi- 
us valebit, arg. traditorum a Menoeh 
n.t.&feqq. 

^nmaffni &ann ancfe gurfU. * * 

grdttlin/ eb»ol jbi« gt 0n. In (Incnt frdmb# 

Uin territorio gdtbralfo bflfdbff; tt)f< audj an# 

ftcrflMfrintt towOtortyfcfr ficb gcbtandbf/ 
BamiDcbr dixn gurfll.©(anb/-Ooffpni> S)l<# 
ti(r/alfofrlbl3<n4u3<bl<«n»nt) 4uv<tb«f«n bo 
fiegr gfwc^t tff. 

£r cerre perfon* illuftres, fuam retinent 11 
dignitatem & jutboritatcm ac przeminentiam 
ubicunque locorum verfentur, arg. t.t, C. ub: 
SenAtor.vel Clatijf. Hincq; dicitur, Comitem, 
Bironcin, &c.qm piivilegium habet Aullra- 
garum.eo etiam gaudere, li in alterius territo- 
rio delinquat , Ummius difput. ad ptoctjf. +• 
dtfp.num 9.in fin & num. tt, 

2>n& vernemmen tj>trmlf<r»ii^b(fr(mb# 

leni (fltciKcx eo, quod communi Roma- 
norum jure duo tantum fint genera tcftamcn- 
torum, in feripeis nempe & nuncupativum, 
quodque horum urrumq; fuis certis cancellis, 
forma nempe prscfcripta ad amuffiin obler- 

van- 
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SBItf^nNnaud) nicbf ftfxn/tali tif<« ?t. 
(Jamftioobm rmrcflirtt confcqutmi «linan? 
vnbnacbiM MiSutfll* ©f«nfcr« fonti fir- 
mor jftn wcrtin/ n>dl bifoutird ti< ©lint t<jj 
Jtiiijl Oiom. SXritbsin Mfin <j«f45rlieb«n £<>■ 
lin/jbn>nt tct ibrtgin Rcputation/ Prarcmi- 
ncn? ont bobiit reolfnotbt (iinimmin / rmtcf < 
Iftbc 25tfa* babin/auib ta |'olcb ii(ian;<nr/ 
non obOantc cnixiflima, & per fcxquiflinii 
voluntate Dn/f «Ultricis, lettirall beiffitr »<T* 
ftftin/folit »tr»orffin nxrtin/ tl< Sut|!llib« 
5>«fonin fjllimi in ordinem plcbe|orum Si 
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3« auctat. 

QJton nwrDfaucft auji diKtn gafl/&<for<iii(& 

BalD antae coiifequcmias jumaeben twifcit. 

(£$ ff? iumai Itftf Sfficrcf/ omnibus limul cir- 
cumllantiis confidcratis,gar nld)f foleber im- 
portuni}/ Daf? man Deffrn tyalbrin taglctdwn 
tmrcf llrfj pr* judicium per Icnccncum a Scrc- 
niilimo domino Compromiflarto terendam, 
rtnfufrtcn tfyiit. $k$flt Dem Di< gur|l<n D<(i 
9tfm. ftcicb* x»il mc(>r Da&ui fol» 
kn/tatjftn lites tmfcfMcf/ fo fic fclb|t muer 
dnanDtr foatat/ mc|>r ex *quo& bono, ttuc 
otjnc 0a$ jnr reputatio» »»D (jo^ctr crfcrbcri/ 
banil iccun.ium rigorem luris (ubtdioi is (M* 

mtr Dic qemttncn GtaoM »Pcrfoncn / aU«r* 
()jnD Q3»f5bcffWiD MI |<b juvcrmciDcn/ tinge* 
fdjrautfr fmnD ) dee idirr itrrtai 

Quomtuiiu&Dd.noftri dicunt, omnes 
contraftus Principum bonx fidei, verba etiam 
Principum loco luramenti elfrjR qux funt fi- 
mWn. ftc(o\d.d.F<rdrruin jure. fol. 77 ' 

Quodq; vulgo fertur, nihil in Principe ac x g 
fimiJibuspcrfonU tnaps refulgere, quam fir- 
ma ac illibata fides : Quodque dicitur: Prin- 
cipi maxime convenire verbum illud , quod 
fcripfi. fcripfi, &c. Befold. inTbefdMr. pruct. 
veri. 'SratmMiD©laufr<n.Ita etiam Principes t9 
decet, aliorum Principum Tcflamcntn; ,non 
irrita pronunciare; propterca, quod folcnni- 
tates illa; juris Civilis (crupulofx, non adbi- 
bit* fuerunt : cum & hoc Principalium per- I 
fonarum, fidem u. icgalitatem, omnifquc do- 
li, fraudis ac falfi apud eos prafumptam ab- 
fentiam multum elevare videatur. 

QBfc nu(m natb 2lnlafrun$ oBf^er dedu- 
dion/|uvcrncmmcn/Dap tiicbt o(uic$rfad} 
faijt fttrbCtl modjf/ exigere hoc flatus ratio- 
nem, ut tcftaincmaPrincipum,PrincipaIiumq 5 
perfonarum non irritentur : alfo ifi iud)t ttttnj* 
ger/Da man charitatis Chriflianx, confcicn- 
ti.rq; legem arifefccn ®fQ/ Dtfctf '$tffam<nr in 



i 


- vand jjinclufum fit. EtJ quod nulla lex Prxfc- 

5 lcosPrxtorio,aliosq; Romanos Magi liratus, 
quibus Principes, Comites ac Barones Impe- 
rii comparantur, excipiat aut liberet ab obfer- 
vationcfolcnnium tcfbndi tormularum:quod 

1 6 item nulb nova Conflitutio Principes ac Sta- 
tus Imperii hac in parte feparet ab aliis Civi- 

4 bus Romanis , fmrot fd>f(t jfcn woflen / Da^ 
auclxin rc 3 tcrcnDerSur|T/@ra|foD<r S)tn am 
Dfrfl n(d;f /Dann folcnnitcr tciliren f^nne. 

1 7 Haud enim fufficicns cll partium enumc- 
ratio,cumpartcsnonomnesfucrintfufhcien- 

tcr enumerata; : quia licet Tcflamcntum illu- fubditorum,vil jUlicff demittirr VllD CtniDcrb 
flrifiimx Dn. Teflraticis non pofTit valere de +*•**&»*— 
jure Conununi , valet tamen ut tcflamentum 
de Iure fpcciali. Principibus competente- 
* Et quamvis in locum Romanorum Magi- 
flratuum (ncccflcrint hodie Duces, Comites, 
aliique Domini territoriorum , non tamen 
iiicccflerunt in Jus: quia quoad fubditos o- 
mnia tere poflunt, qux Imperator in Imperio 
univer Io ; indeq; in luis terris, magis Impera- 
tori quam Prsclidi comparantur, ut ait Dn. 

Obrccht. tn rr.d.lmper.&IunuUib.i. e. 7 . per 
dtfiur[& ltb.}.c.ip.n.io. 

Quodque Status Imperii cum Magillraci- 
bus Romanis, nec in conftitutione.ncc in po- 
tellatc conveniant, multis ollendit Dn. Her- 
Oian.Stamm.d. fervit. per fondl.Ub j.c.io. 

- 0 Et quamvis nulla lex nova hac in parte Sta- 
tibus Imperii alTiflat; conflat tamen, Jura Sta- 
tuum , & multa alia in Imperio Gcrmanico- 
Romano ufu magis, quam lege certa introdu- 
11 tta& recepta efie Nec etiam in dijudicandis 
bifee rebus, Irgib.Sc Conflitutionibus femper 
utimur, fed refte admittimus etiam rationes, 

. Do<Jlorumc|; authoritates; quibus fime hac 
11 in parte hautdeflituti fumus. Etccncjudcx, 
cujus arbitrio aliquid cll commilTum, deter- 
minare deliet adhibita diligenti inquifitionc, 

& fecundum negotii, pcrlonarumq; qualita- 
tem. &• fecundum regulas tam IurisCommunis 
quam alias traditas a Dd. in ea matcriu.dc qua 
ht rfl, pronunciare nccdfc b ibet. Ludovicus 
• Zunfl.usoi re‘p pn uxore, pariter interminis 
minus lolcnms rcfhmcnri toquens, n. g\ 2 . 

1 3 obqlefcb »il Tcftamem 

tabfbeniiXcm iXtid) Darbci) nudj 

gurilen rnDunNrf Dcro.jldrtKn fitybergUT* 

Uqftft flfmflner fXctbr ^cbrciuctrct; fo tft Dod» 
fo|d?« mjjoris cautdx gratia, Se quia tutius 
cll.fblcnnitates nullasncgligere,ut etiam fua- 
det Balichius fuprA d. ivrutuf. 4 . nnwer. 4f. 

tnD $nr tiitbr Dcr$<(fa(r crfbhu/ Da^ t 0 ti.rq; icgem an|cpcn uuu/ uifcv tcpamciu tn 

nxnDtu Nfcbcj^cn mtifjrc. f«tn<n®q juocrtrcrfftn ®rtl de enixa, ccrtaq; m 

nu<b anbcre txempla anjujuf>eii Da( gtirfll. Dn. Tdht ricis voluntate, tnb Daf fic j^rc $ * 
Tclbmenra etiam omnibus tdlibus dellitu- n4d)|?( >?rb(ii qar ntrfjf fonDcrii «fltin jtntfjtn 

J^frrn ^ecldflfnl gr @n Se quidem propter 
bene menta, multis lacrumisab ipfa IJIuftrifli- 
ma Domina Tcllatricc contcflata, 

dnf(|<n ntoHcndn fdnm jujwtiflcn. 

D Maxi- 




ta, fur 0dlri3 <jd;ahfn wortcti: qtflfllifam 
Dunn ®lr forti bertebr fjaben D.if? jrmblicbctf 
mif SBqjlunD ^)crrn *Sarln ron £)<(l<rr<ub; 
attatitqrartn* ju Q^iirgau fctflen 
fdKjxn- 







• “ t * * • ■ 

tx Jt- 1 - ^ * 



UARTJ». 


]l Maximi cum adfint verba non fcmcl f>f mi- 
nat», quz ad fignificandam mentis delibera* 
tionem, & enixam difponendi voluntatem, 
plurimum operamur, quod his i p iis no (Iris in 
terminis hre deducit Lud.Zunthus ia riff.pl. 
xxm.*.*b4.&ftqq. 



33 nh obfdwn baS Stirffl JtfUrtnbe §rdn>. 
Ilnefn Notarium fettan/pnb <ftea<tf<rlidl<r< 
Itflittn iwtttn ; jtanman botb nUttfaami 
3 fctt St. ©n (i* taetro etfc privilegii 
Principalis tufegckn flrtntint jemtp/. 


tantundem operetur expofitiojnenns (uz f 
fla coram fide dignis per Ionis, licet non lcc« 
fitn.per verbum va/e.junflumetum cum lO. 
finitivo : coram quibus non e it ver i firmi c, 
quod verba (aflantia proferre voluerit, ut di- 
xit Socio. Sen. cnjU. It- fui mm. 4 - nrf fib 
cuni, quid drSd W.j.Goradm. in l.qmfif*. 
II ia n.fl.C rniii libiti. Niger. ial. i. i-jf fnar 
Ud.fibnxm.n 4 .f i. V.O.‘ : 


3 l 


Nec enim credendujeftquilquxm genus 
tellandi eligere ad judicia fria impugnanda, 
fed magis utroque genere tei tari voiutffe pro- 
pter fortuitos cafus, ut diferte refpondet Ul- 
pianus in i ; fit ttftdm. milu. 



ii 


®<lifct«bann in qtqtntturrtftrm Sal bcfla 
mt()r(lar( qrcijftt/ terti bajj gr. graielm alfo 
enixe , bcffljcfjcnrr maflen ju dilponimi b«» 
/ )(>mt lerflen en> liebftcn 5 Biiltn / (a 
mambmal eor Cero Ctireeqen convocirtmt 
£offqe(tnl> troffnrt/ enb a 0 «n aufferinnem rt. 
ocnNotatiumbcrufftn/BrttfctrakctMg £>«< 
bie “iJhw^urffr jueetrrtittn/ mdjtob poeniten- 
tiam vel negligentiam ipfms Dn. Tcftatricis, 
fcd fatali neccflitatc przprditus tnitr* 
faiftn. 

Quodq; T cftatrix voluerit teflari,ncc tan- 
tum praeparare Te ad teflamcntum, exomnib. 
circumflamus, nea; fuluin cx convocatione 
Aulici Minifterii : fcd & cx morbo ingravef- 
cente, peri» uloque mortis inflantis apparer. 
Qua nempe cx causa.hanc ipfatn deliberatio- 
nem metitur Ioh.Faber.su $.p!u»c.w veri, fg o 
Credo. Infitt de tntliUT.teJldm.biil^uUconfil ?o. 
fictum fic ft bubet coi fin. verf ceterum. Et U 
Pamphilo. ?o S tff. delegat.?. 


Quodq; in mortis articulo conditurus cen- 
9 * fcatur verba deliberate proferre ad difporien- 


dum per ultimam voluntatem, etiam quod u- 
tatur verbo velocum infinitivo,trxt.«/?Mi l,Ji 
petet fin. ibi : nam ca,qux in extremis dixif- 
fetaj f. defideicom. libert. 


- Idqj adeo verum eft, ut licet nulla verba 
J $ operentur tcftamentum,niti exprcfse apparc- 
at.quod teflator volebat teflamcntum facere, 
, & ad illud fc difpofuerat>ut inquit Ioann. Fa- 

ber. tn d. $. plene verf. ego credo. Inftit . de teft. 
milit. Si tamen in dilcrimincvitz conflitutus 
H verba quis prarferat, fapientia ultimam vo- 
luntatem, abfq; ulteriori invcftigauone cx il- 
lis verbis teflamcntum inducitur. 


Et quod fupra di&um eft, convocatio- 
nem amicorum przfe ferre mentis delibera- 
tionem, declarandum & ampliandum eft, ut 


f 


2 ft*P nxfdxm t>»ia*tf<mf<d> «rfof$< 
fti ‘Scftommf minime pro impcrfc&c 
voluntatis, debeat haberi, co quod [ 
ftatrix pcrfe&e voluntatem luam exf 
declaravit, & ipfam pro pcrfc&a, exi 
declarata habuit nempe quia non corifht» . 
quod plus voluerit difponerc,quam difpofuc- 
. rit (quod & in dubio prxfumiturr quia oem 
cenfetur habere plus in corde, quam ora e** 
prcfTerir,ut notanter inquit his ipfisin termi- 
nis. Bald in l.fi quu cum t eft ament e&*.e& £ 0 t L , V 
qui verftertio.ff.de teft.Kuin.conft.fub. m, 11, 
verf non obftet,n,?.mfi*.lib. j. Alex. co*ftf4& % * 

M.lib.t.) 

Maxime fi in /chedula tcftamcntf *h«_ 
redum adfint inftitutiones, ut dixit Vbfqu.jp 
tr.ttt de 'fuce eft. creet. $ 2 2. ante num.7 .vttfpm? 4| 
ttus cefut. exempli gratia, quia voluntatem fo- 
am totam & integram fcripfit in fchedul«£fi| i-* 
tamen eam non publicavit coram t- flibu#|ic 
Notario, & montur.Iflo quidem cafu t quam- 
vis teflamcntum regulariter non valcar,vat(j£ 
tamen in teflamentis privilegiatis, fi qiKNN ||> J 
modo (chedula juflificctur; quia tunc tefta- 
mentum cenfetur imperfe^um ratione fota>- 
nitatis tantum, quod non attenditur^ib^^ ^ . 
mus in terminis Juris gentium vei natu- ■ 
ralis. \r} 

Et Cephalus eonf.99. cumulatiffime rcfdfit 
contrariam opinionem Oldradi, Joan. An» 
drear S: fequactum,& ibi notabiliter declarat, 
nonelTcdcfedliim voiontitis,fed folcnnitati* 

(i non interveniat fblcnnitas, quam teftator 
intervenire juffir, puta,rogitus Notarii.fi ali^f • 
depolitio ejus quoad voluntatem fitperfc&a, 

£t concludit, talem defedum folennitactt 4| 
non vitiare teflamcntum patris inter liberat* 
ut ibi n. ia- & feqq. Et hanc conclufionctt 
communem, veramq; effe; & fine ulla dimOM/ \- 
tate dicit pertranfire, quando fchcdula fcrtpta 
cfl manu tcftacoris: ( ut hoc m cafu , przfcr- 
tim quoad iuflitutionem heredis, huftum eft) 

Et hanc ipfam diflindaonein, feriptane fi 
fchcdula manu tcftatoris vel tertii,facitS«»diL 44 
\ut\.ceefi4+.n fl.lib.*.' 


<1 


Et certe Dd. omnes, qui ex vocatione Noi 
tarii arguunt teflamcntum potius prarparatq* 
quam abfolutum fu i fle : Oldra^ loh.Aodr* 
PaulXaflrcnCDcc.Iafon. Kuin. Guid.P«^ 




.. * 

-it .dJk^i£. 




Consilium 





_ leian- 

tut, fetnpcr loquuntur, quando vel teftator 
voluntatem fuam fcribi. fecerat per tertiam 
peribnam, vel illam coram aliquibus perfonis 
limpliciter cipreflerat* non autem quando te- 
ftator ipfc propria manu voluntate fuiin fchc< 
dula fcnpliflct, prout contingit in cafii 


I niones hoc modo concordat , quod omni» 


i 


+1 Quod item Tcilamcntum, coram No- 
„ tario & leftibus nan publicatum, haut id- 
ed dicatur lropcrtcCtum , ratione voluncatuu 

»W<iw 


W 

i 

JL U ' _ 


ficque valeat in favorem pia: cauli, decidit 
mam Surdus DeciC jpi. 


-T7 ” 

no verum efle , ad finem etiam conlilii af- 

■p leverat, 

4 * Aliter etiam Alex. Raudenfis dttif. M- 
t. ffad 46. numtr. il, & ftqq. ad Oldradi , Ca- 
ftrcnfis , & lafonis authoritatem refpondet, 
il lorumque Confilia nobis contraria tum de- 
rauro procedere dicit , (i teftator nondum 
«at bene rcfolutus , quodque agebatur in 
terminis ipforum de revocando prarcedenti 
teftamento in feriptis. 

47 Facit , quod in (imili leribit Ludovic, 
Zunthut in fapi d. rtfponf. pro uxott. numtr. 
317 . & stt. &t. bifec verbis : ut in unirer- 
funi refpondcamus ad o inner Dd, dcciiio- 
hes, in quibus ex vocatione Notarii & terti- 
um, infertur reftamcmum potius pnrpara- 
tum, quimtbfolurum fuiflit; dico femper 
in iliis cafibus talia verba per teftacorem fb» 
i fle prolata , ex quibus apparet , delibera- 
tam tunc non futile mentem illius ad tcfta- 
mentum perficiendum, fcd potius ad illud 
*< «parandum t Quod fi hujusmodi verba 
fuerint cmifla ab ipfo tcftatorc , ex quibus 
deprehendatur, eumhabuifle mentem deli- 
beratam t non quidem ad praeparandum, led 
potius ad abfoivendum tdhmcntum , tunc 
admittunt omnes Dd. convocationem No- 
tarii ac tertium non efficere, quo minus tc- 
Ibmentum fubliftat, licet aliquod inlirumcn- 
*■ tum de illo fa&um non fuerit , prarfertim 
inter liberos , maximeque fi fchedula manu 
Patris fuerit feripta. & c- 


gu blferti f(l «u«b foitbrt 6fljmfug<n / 4 * 
dip de, jure Canonico tln Teftamentum co- 
ram duobus tcftibus, praeferam fiParochus 
adiit, fur grnugfamb qtpalitn nuftx,/ 1. tum 
tffn.txtr. d. Ttfitmm. 


H , Un <i e vera& cpmmunis cft Dd, opinio* 
tjnod cum tcftator Voluntatem fuam propria 
naan fcripfit in fchedula j in qua liberi fint in- 
fbtuti (& iti pariter, in alio Teftamento fimi- 
litcr privilegiato) tunc vocatio Notarii fadta 
juffu teitatoris non fufpendatipfius difpofu 
tionem, & legitime fchedula ipfa juftificc- 
tur alio modo , quicquid fit , quando vo- 
^ gratas teftatoris per tertiam perfonam fuit 
* vel coram, aliquibus perfonis fim- 
fficiter exprefla, ita formaliter inquit Ce- 

C * ccnjil. 99* numtr, 19. feqq. £t poft 

um iit i citatum, contrarias Dd, opi- 


Wti&n 1(1 «6« oflfiitj&rftr. ©n.Srtfe 
forqet aucb adhibin reorbtn . 2)nd reurdf 
d(in< Jtetlffel / dtp JT)frm Compromiftani 3r. 
©n. dltaufioritatemSc fidem, cintd (£van< 
gtiiftbtn furntpmm Miniftri £cclcfii,ct>ra 
fo frocb atbttn / ait btc fXemiftb SatpoUfdx/ 
jpttr Presbyterorum. 


}• 


ffiidji »t nijtr' ((1 In dnftrm mlgtn 5 1 
Confilio drt) dtt anbttn graj dargttpun mor- 
tali / tap btp biftm 'itflamtm/ i>it Ciaufula 
Codicillaris etism tacite (uvtrflcpcn 1 Ultb Da 
tillltltbr »lt ju ffliirniitrq t>nd nicftr andtrn 
lOtttn braucbls / in loco conditi teitamenti , 
cln itflamtnt/ aucb mr aimfgtr geuqtn / 
taim d at Jusf Commune trfcrCttl/ CSiiltig / 
mtrt dfftc aQpit nitfcc aup dtr atbt luiapcn. 
cum quoad loienniutes tcllamenti, inlpici- 
enda iim ilatuta loci ilbus, ubi illud cuna» 
tum fuit. 


Stati mtrrfgtr tetil oJpft devaliditsi* J* 
teftamcnti , otitin ratione fblennitatum gt< 
flrldtll Idllrdt/ & uuinque pro & contra, af» 
itrpand authoritstes dnd rationes angtjdqtn 
fctrdtn: al 6 foB dl 3 lcb in dubio dift opimo 
przvalirtn/ quz favet teftamento, tanquam 
benignior. Vndc Barbat. tonfil. t. numtr. 

}. &/iijq lit. i. alleverat, opinionem uniut 
Dofloris , faventem teftamento , pfzfercn- 
dam elfe fententii communi: prout plura in 
hanc fententiam jam a nobis in priori Conii- 
iio adduda fuerunt. 


XufjfdtltfctmaBfmnuinftmutiufcfefiep 51 
fmi dap dlt JJmn ©tjntit »nfcr« wrmti. 
ntnS/aucbin foro Confcientiidt)c< itfla» 
mtnt apn impugnitt tulafftn »t t fcunden- 


Ultimam namque voluntatem, licet J 4 
minus folennem , arft are in foro Coniti cn- 
tix, poli & veritatis t atque impugnantem re» 
ftamentum prxtexttt dcfeifus numeri tcfti* 
um , vel alterius folennitads, peccare, morta- 
liter, tradit Abb. ia rtptt. uf. tum tffti. t,L 
t. ult. notat, ubi Barbat. St Anan, dt ttftam, 
R.ub. tonfil. io f. Nevizan. tonfil. it. «amer, 
i }. Portius tonfil. ia. numtr. 14 . Corn. tonfil. 
id. numtr. i. hi. i. ubi atteftatut hanc c fl* 
communem Dd. opinionem. Quod fatetur 
etiam Covarruv. in d. eaf. tum tfiti.nnm. t. 

D , Qua 
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40 Partis 

55 Quar communis opinio przfcrtim & 
abfquc dubio locum fibi vindicat, quando 
impugnans teftamentum certus eft dc volun- 
tate defundi : ut ampiexata communi Dd. 
opinione, cenfuit Ferd. Vsfquiiis in tro&. d. 
futcefi. progref. §. j«. & fieq. Hondcdar. i. 
vol- Rtfp.j7» numer. 20. &e. Hackchnan. difip. 
illufir. 16 . tbef 17. Clarus de teftom. que fi. 9. 
Mantica de eonjedur. ultim volunt, lib. 2. tit. 
14. numer. 10. Leflius Ub. 2. cap. 3 de tefiam. 
dubit. 3. Eman. Sai in verb. teftamentum. 
numer. 3. & nominatim Molina in troci. de 
j6 jufitt. & jur. tom 1. difiput. Ii. ver fi quod fi 
bde fuit, aderit, harredem ab intcftato, qui 
fibi perfuader , aut merito perfuadere debet , 
voluntatem teftatoris illam efle, qux conti- 
netur in tcilamento, vel Codicillo minus fo- 
lenni, teneri fub mortali peccato , ex obliga- 
tione naturali, rcftitucre hxrcdiratcm , & li- 
vere legata, juxta mentem tcftatoris. Idem 
tenet LclTius di&. lib. 2. (dp. 19. dub. 3. nu- 
mer. 21 . 

J7 Addit etiam Molina, I.efTius, & alii, 
heredem , qui ab inteflato adit hereditatem 
in tcftamcnto non folenni , polle in foro ex- 
terno compelli ad jurandum , nuin ipfe fciat, 
vel firmiter credat , talem fuilfc tcftatoris 
mentem . Quod fi fateatur , talem 
fuilfc tcftatoris voluntatem, cogendus eft, 
non ex vi teftamenti', fed ex vi propriz con- 
feffionis , rcftitucre legata vel lixrcditatem , 
juxta tcftatoris voluntatem, arg. /. ult. c. d. 
fideieommif. 

Et certus dc voluntate tcftatoris, pcccat 
• mortaliter illi contraveniendo , fub prartextu 
omiffx folennitatis juris pofitivi, Petr. Do- 
minicus Magdalenus trofi. d. numer. tefi. in 
teftam. tequifi Ub. 3. Cdp .3. numer 47 . 49 • /d. 
& 96.(01. 122. 

Ethxc ipla, de qua agitur, communis 


Quarta 

opinio , tanto magis eft amplc&enda , quan- 59 
to magis pro falutcanimx tutior clfe depre- 
henditur , cap. confikum.deebfittv. j tjun. An- 
gel. Arctin .mtrott. de teftom. gl. 10 4. numer. 
i. Afflid. Deeifi.230.fiub. numer. 4. Bertrand. 

( enfil . 149. numer, 6 & 7. vel. 2. Pontius ren- 
fil.7.numer ss.& eonfil. jg. numer. 7. Natta 
confit 136. numer. 10. 

QBrtcfctm fcrffticfc emeb bff<* 

<jen / ba(j j&rc $r. ©n. bcrair bffc hereditatem 
bona fide crlangf / quemadmodum Rart. dd l. 
nemo petefl. numer. ig. & fieq. de legdt. 1. 8c 
eum fequuti complures, quos reccnfcnt An- 
ton. Capycius dtetfi 1 9 . num.2. & lui. Clarus 
Ub.3.fientent.%. tefi omentum, quofi. 90. num • 

3. conftantcr adfirmant , eum , cui res non 
folenni tcftamcnto rclida eft, fi polfideat line 
vitio, tutum efte exceptione, quamvis exige- 
re non potuifler. Idquehis dc caulis, quod 
cum hujusmodi legata natura debeantur, 
glolf. & Bart. ddU eum quis C i. juris &foS. 
ignor.zc proinde & incompenlatione admitti 6% 
pofiint, 1. etiom d% (ompenf.it. tum etiam quod 
in hujusmodi re potior fit caufa polfidcntis 6\ 
l. militis, $ veteranus, de tefidin. milit. facit 
referiptum Antonini tn l. 2. C. de fideteom. & 
id quod tradidit Paulus sn 1 . 1 eft omento, si. d. 
fideteom Ubert. 

23nt> bift* (jabm tnferem ©un filum 
•0<rrn n>lr n«d?f ju bcm £nM>t<n|llicb ®&<r* 
fcbrcibtn ttolkn/ ait ®annbi< (crffcrc 0d>rtjfir 
nodj ciner addition obtr lupplction f on no* 
tbjtm fontem oflclii bamlr crtvan mfunffrlj 
bet) futweifung rnfer^mfgenConfilii, abdi t 
NlVg btnucle^r / »nb bamir bcjtufu ipcrocn 
m6d>r</ baf? n»ir »ng<&inbm9<gntrijd)cr ©n# 
iturffc nod) ben oort^er 3)?ciiiun$ verfrarren. 

33 nb rhun bamir vntf aUerfelttf ©ortlufccn 
©naben ^rewet) ealpfefjlcn. Adum $u* 
btn^en in Collegio noftrobcn 19. Julii Anno 

i6j«a. 



In hac eadem caufa» jam ante nomine Facultatis Juridicae Tibingcnfisf ro- 
gatus i Dn. Decano D>)oh. Harpprcchto ) Refponfum confcripli, (jrtrafld/sa 
meo de Monarchio, Artftocrdtid& demeer a/ia fol. 1S0. &c. inlcri curavi* ( Quod ex- 
tat»apudeund. Dn. Harpprcchrum od ttt. Inflst. deTeflament.fil, &c. (Cu- 
jus qnaii appendix efle poflunt, qua: hic pofica confpiciuncuc. 
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Consilium CLI. 


ein Pnrfonjfe* J^Xurat^guc t>n& Ori^mucf |'5«m ©«mafel 

fdjencfcn mtfgr per tot. 

Aiatnmontum an fit modus tollcndipatriampottflateml i num. i. 

Das an & quando revertatur ad patrem velmni a num. 17 - C^inum. 
61. item anum.ioo. 

Donatio mter Conjuges an (fi quando valeat, vetnon, i num. i6- it i num. 
4S. t/eminum. 114. 

De Confirmatione Indicis. dnutn.44.icanum.14:;. 

CeJJio quando facta cenfeatur. a num. 5 t. 

figua de dote dicuntur, an locum quoque habeant in jocatibus de bonis parapher*. 
naUbus? a num- f< 5 . 

isinefi quando dos loco legitima fucctdat vetnon, anum»7o. 

De ture Saxonico Vxor anMarito Geradam donare foffit vetnon. a num. St. 
Gerada quid fit : & qua ad eam pertineant t a num. 90. 

Bona re/htutioni fubjeSta, inprajudictum tertii altenart nequeunt, d num. I ■ 3 • 
Donatio remuneratoria quando 'valeat vel non ? d num. 124» 


I. Tia D. 

S £ntnad> Scatant* 

bcr Ourcbleudjng Jpocbgt- 
bo&rue giird #unb J^err / 
t>err F.ju N..£)er(i>g ju ©. 
In fem fun(fje&en tiunberl 
onD ntun »nt> adujlgpen 
jar.gprct gr. ©n. gntinDilfcbc Hebe Sodiret/ 
grdmllit Sftarla/ nubit aud> iflierlanD Dem 
JDurei)leud)ilgen ®ocbge 6 o()rmn gurPen #nt> 
tymv -Curro fuDttlg -Oeriiogen ju ©. auff 
f orgtfienS gtbiiSirlidieS fuebtn ju eluet CFjjcU» 
efctn ©rtnafiltii eerfprodun : 

25(1 fir(bl4(4 3 ara am Omnium San- 
aonim.eln ^)<utat(i« 3breb ouffgerlcbi; #nb 
Darinntn aufi mirfenlld) pacilart mortui : 06 
(id) be gtb« ; ®a« hofiermclie* grimlln» fflla. 
rl* gr.©n. t>or fetn ®erijog 4 uDmlga gr. ©)'• 
cfcnt 4eiM®rbetu Ne (te mlt elnanDer jeugen 
miSibren/ mlijobt abgfeng/ alfbannafl jpt 
©tlbergefebirrigefebmutf/ Slaiber/ mbiild- 
nobltn me fic 9iamtn (jaixn murteu (Darvon 
Jhenjog I gr. ©n. rtn Inventarium# ferrei 
#on -fcriiri 4uDmigengr. ©tubipglen »116 
mliafgncr{)anD »nierfd'rtbmt»oraugje()lung 
Def <c hegelrt ju pbergebe) -Ocri|eg4iiSmtg« gt. 
©n felit 4ebenlangtn ©epi) »no ©ebraud) ba» 
bewDoeb femur Daffelbig aiitS natb feti.emioD 
ait mtpr poterat !NS®<ri;og]-. gr. ©n.oDet 
D([fengur|!licfce (Jrbeu.gtfaUtn fem »n0 folgen. 

-iiiaSaher #on Dentit feni Inventario ein» 
«erlttbten ©incfen omaguiiaetiti termnjf rnD 
«erterti/pcrlopreuobergiieticncfrifolebcSfein 
Inventario ntligrdielindiDfartz ®ant> jugia 
fd>rlbe'i'tmD®trijeg JuNPig gr iberid) gr.®n. 
Dtiisecterb v>nD prietrftheiun -JufaU Detonse» 
gen ju prailiren nii febuIDIg : plngtgen onD 
jum galliDarnon mlt Oerijog# 4uDttfgo gt. 
0 n.»ota>lffeii»nDmlOcn auff jtlnbtauff oret 
fim(Ieii ttvoat tuteprt/pnb atfopermei. a ivur. 
Dt/felbige# erroieer |uerfe$eni #nD gramlin 
SRatlx (jrben jnir|laiiin »erpPid)t fetjn folle. 
2 Ue« naeb nubretm Innjali jjlnsbct auffge* 
tUfelcr obligation. 


®el(6» obligation perna* b<n (eifTen la- 
nuarii Anno.yo.mieer joltt #nD in fpccic attflf 
Oetgog futrolgen tcrfpwetin gertcfciet/ Itui 
gurldiebeii norten jugefagt. Dttcnmegen audi 
Cln Ipcaal aliccuratio vnD hypotheca getvtfft# 
fiammtrgiiiergelalli toorben l|f. 

Oltraulf f;at pd) in faflo nxlrer begeben/ 
ta< bemeliet 5 D?atu gt.©:i gebadjten ®etijog 
4 uDt#!gOgt ©It.blil ao. Aprilis Anno 91. tot 
getiegiem ®offgetleti ju M. jpr tetmogeu/ 
JJaab titb ©ui; e« fetu au baatfebaffmi/ 5 tlel« 
noWen^etten'S)iiiig/©olD : »nD ©ilbemurcf/ 
JIleiDung #nb anberm tSaflen ; wiD lfiti|lengt< 
tilpe tere Da* imitier Warnen (jaben ttiag / 
nldarfl Da#on.fletn notb grop »11 oDetwenfg 
atlfgenommen/ per donationem inter vivos, 
turdi eluen ju Mfet ©aefe erfornen 2Jormunt/ 
auff tle bcfidnblg : mi6 frdfflige teeif; n|« et 
gefdjepen mag/ mft remmorung Dagegeutle^ 
neubet exceptionnt/ algemjiumblicb tbttgl» 
benitetgepali/ topj(ird«)Hatnosgt.©n ibr# 
taran mcbiooberal/ aio nutblof Deu ufum tnt 
©ebraucb ju j Siren ilbtagen refervirt #ut tot» 
bejalten. 

SBeld)e«juma&l DepOmnDonatariigt. 
©n mlt ®amf augenommeu/jugleld) tcobl- 
irmelbt* ®offget(d)t beflengi/ aud) Det •£<« 
Oaubimanu tu Obet »n6 iJItber 6. beffet 
gorm confirmiltl (jat. 

©alb natb Difent/ 1(1 Ooefcetmelie gur(Kn 
gepotbtm al« abet DeroOettn iBaiitrl gt ©n. 
In (Erfabtung foitimeniteaa D<§ ©efcnmcft» 
paibet torgegangeit/paben pe angebeuite Do- 
natioit patet mlberfprodien/ aud) (elbigeaOir» 
DlngS tuD jeDerjeli #on #m»urNn gepalicn / 
tpugegen ®er«og lub»fg« gt. ©n foldie fiit 
frapilg riiDbePinbtg geaduee ®ero»egen 
geoaduen ©etmucf fur feln setmeinDtef a(» 
gemhumb In ® 4 nDen befialten. 

51 ad) Depeu abperben / S)at Oodieriianieti 
®etijcg K.gr.©n.aberma()l foldien Cvnfllid) 
g(fud)l/vnD vigore pactorum dotalium, mibet 
® I iuet» 
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4* Partis 

iu<r$<kn Mcnufnwdf jtbotb bq gM<n*<ll< 
■OctiiogiubwfgRgr.em&lnberlaffnegui-flll** 
‘Bilfflb / M Me brli/e ©cmafHIn t ifytli jf)t« 
gr ©n.aigcmfiumbs ©rbenaflerjuinb prptcn- 
iioncsrtng(»anbrM|lfbl(6cr»i)nbc6 3ut|lcn« 
(fmmb«f clicnA fucccflorniin {t-quciliatjon q(. 
ncmcn/aud) natfcgefiewR bifjtpqfn tmOU*f< 
ll*«pro«(jang<fangen/ #nb «an boa in pri- 
ma innantia aufigrfalnn Srthell/ ean JJaeb» 
cr!<u*i<3 -Omn F.gt,©n..0errnCe(rionarii 
gr.0n.ttn Lcutcration aufgtfdJribtn taorbf. 

21« aurbt btn lXc*ten na* gtfragt/wa» 
tina t()tii« «an beru&tKiipaflis Dotalibus, fa 
»tl btn nufwmt&r alfa jtnamt n H. Stbmucf 
bttrIfft/onbtratjtilaBan gtbadntr Donaiion 
llifcalttn ft t)t? Et itaconfequentcr.ob angtttg» 
i<r6*muc< ex donatione auff ^trgag i ub» 
nijt gr.Sn. vallf ammtnlt* gdangt/sm otiln 
tr intcftatus gt|Tatbtn/auff ftint 2ltyem()umb« 
©rbtngtfaatn/abtrnatfcbtfftn tabt/ Jbltr^aj 
F. abtrn>tr*r«gr.©n roegen fi* b*tg On« 
«niumtibtn (tat / tttlbtr plenario jure ^ttmb 
gangtmvnb nuljii van £Ktcbr«»tgtn luffcnMg 

ftpt? 

jSSantt nupti »ft Decanus *nb anbtrt Do. 
Stores bt r 3un|itn gatulldt/ btn gtmtltitrO«‘ 
j)<n©*ul jit 'iuWngen/©ndtlg erftitbt ntat- 
btn/btn btftr grag »nftt JSnpait.ptfdit ®ti). 
mmg/wib wa« auftit btn SXtdjttn gtrntf ftpn 
maebrt/ mit auff jcsungbcr fumdmbfltn dubi- 
tandi & decidendi Rationum jutraffnen : 21 Id 
(tabtn faltferd m ttnbtrt(iantgtm ttolg/ au* 
Wtfurbttung ttr «trrjjtn ©ct<*(igf rtt/olr tn 
fonentwg aifd l.tgtn fodeti. Jinmajftn au* 
fiterauff irt tmftrm ecrfamblcleii Collegio ten 
#nl/n(*t attetn aUt eon btr J?a*|T<tmb Oa*. 
anfbfj<nl(*cr t$(iurgurfili*tr/gurfl: etigrci). 
ft<rtll*tr Interertemtn/ Adeocaten »nb Q5<» 
voBmd*((gr<n in prima Initantia efngcraltbrt 
unb «eltfamnt Aaa.fcnbtniiumat t»a« mofla. 
men btf ^)tr:n itutttanitn gr. @n- ju Wt> 
(tuff anrgtnamntr fiuicration autfatfti;r/ mtr 
ttlltm fletg bur*lcfcii/ (itcmoii rttjfll* pro bt 
contra confcnn/»nb btfunbtii ntarltntbaf fol, 
*t ©a* in utr.nnque partem f*r|nttt^l(g/ 
ja prima facie fajiopnt -Jnwfrt gea*«t rore- 
btn ma*tt bad angtbcurt donatio frajft (tabt/ 
unbsulttqicpe/ au* nt*t ntlfcrtrfbtn rocr- 
btn radge. 

®ann abmoltn jbnfjtn ju (Xt*t »trfe(ttn/ 
quod illi os & lilia in Patris potcllatc conllitu- 
ri, nemini donare queant ; adeo ut donatio 
fa&a pcrtiliumtaiit.lineconfenfu patris, etiam 
cum juramcnto.pro nulla habeatur Czfar. de 
Grallis i n dteif.Ktt4.tdi donat, dtc.i. D.Mar- 
ta tn Dtgtjhi novtff.f tit.de dotat, c j», 

Et expeditum etiam Iit, quod bliusfam. 
nec inter vivos nec mortis caufa donarepolTit, 
ut indubitanterdemente Dd.communiter el- 
fe, enuociatlul. Clarus r»J. danar ro^n.il. 

Quamvis item luris manifefti exiftat, 
quod tilu nubens, adhuc maneat m Patris fui 


Quarta 

naturalis 8t legitimi poteftit^f»/? uxit.j. C .de 
c indit. infert. Afean. deputrpotefi. cap.f.m. 76. 
ac longo flylo probat iliuflris Encnckclius, f r. . 
de prmUi.pdtrtnt privil.i c.ii.a pr. 

Attamen hodie fecundum confuetudinem 
Germani* totius, quinimo omnium prop^ 
provinciarum univerfi orbis Chriftiani, c- 
mancipamur liberi ipfo fado, quando con- 
fenfu Parentum nubunt, vel uxores ducunt, 
Zafius in l. utrum turptm.io6.ff.de V. O. Forft. 
de larisd. fol. 279 Gilken. de prtfcr.p. j. c. 2. 
«*m.^^c.Spcckhan.«»r,i. ^«.af.Berlicb. p.i. 
eonslafn . 5 

Qiiodquc filia maritata, per matrimonium 
a patria potcflate liberetur, & fub tutela Viri 
fit, tradunt Schurff.<*u// So.num.j.ccnr. i.eonf 
jo.uum. 19. cent. t. Wcfcnb. in pdrtt.ff. de bis 
qut funt fui rei 4/. Quod & Hifpania, Vafqu. 7 
ie fuceefi progrtff.lib.i . § /. num.94. & 43. Ca- ^ 
ftill. de ufufruct. Cdp. 3. num. 77. Lufitania, 
Lud. Molina difput.220. num ^.Gallia, Boer. 
ieiif.197. num. 1 . &feqq. Afcan. d. loc. verfli ■ 9 
mit a etiam. Longobardia, R.ol. de teftam. p.i. I® 
rubr.t 4 -num. 4 . Saxonia item fervat, Wcfcnb. I * 
d. tit.ad fus. Atque id cumnaturali & Di\ ino 
Jure congruere, tdbtur Bodin. /ifr. /. de Re- I* 
pubLc.3f0l.tf. Ufque adeo, ut marito femel 
mortuo, vidua plane fui juris efficiatur, neque 
in Patris recidat pote flatem. Boer, decif. 197. 
num. 4. VzLcyi.defucctff.ptogreff. lib.i.i.n 
n, Jf. &feqq. 

SBann cto $od)Ktt>tmh Dfc 
6etiraf§tinq/pro emancipata,fuiq; Juris 1 * 

ren: pergor rfdjtfg/fctf; |t< aucb utpotc, 

fublata causa impedltiva. tcftirrn/ febeuefm/ 
obtr anbtrt feroglttcfctn alienationes rnb^tc* 
<o(f«ungtn/j(i«5 atgncn wrmdgcnl ttrridj» 
icn fonne / per tradita Schurlfii d. confil. 20, 
numer. 13. 

£>a* atkr fur^ 2fnfccr/ rtit^r JDodjgtbadKc 
^urflm Mfcm «» ffr itt 

©djmikf 5br«^r ®n.f><l(tbtn n adb iu di- 
fponirf»/aud) |'aU>igcn cmtutUtr btp icbitntit 
obcripon ‘Zobti twgcn/2)(rniad»m/3)trf(tKn# 
cf<n/obtrfon|lt>nnKrl)tnfimi<n/wta man ct 

«dvcrfo aufi Dem in cafus figuratione anqtjog* 

nem Jpturaibo « Q3rfcjf ftblftjftn/ ais bafc(b|l 
IMtd>VO(gtnU n>on formalitcrlubtftntitit: 
btr/ nfcer obgetmfte gt^cmicrmaAung t>nf« 
frtunbfitd)tn gdfcbfcn ©cma^Wn/ lugtfagfcn 
QBorgciifjaa& ^)ant>gclf/ bcgglcithcn mi( 
j^r litbDcn jiltiUtr/ Jttefiio&un/ ©cfdnuucf/ 
©ulccniMib ©tlb<r8<ftfcmfic»'fa[f j^r ittbbm 
f2B(r»crlitftn Itbtn&igt fttbtf-^rfxn non»n» 
ftr bttbtrlcihcrgtbo^rtu^mCtrmi&otxr nittif 
K.j in allfftg frtt) fft|?cn / jiigtbraucbtn / nitb 
Wcfclblqcn gaiM) i>bcr tiirt ttytU* junbtr^cbtn/ 
juipcrfdjcncfcn oWr |ut'tr|'diafftn / «nem 
jttnb tor Btm aiiDtm/ob fit btrcii tnfr nntf 
jtugroDtr fonfl/tvk o&cc tt>mi fttmU/ btt> tjjr 
iicbbtn Icbcnobtram jriung 

Vi\b tnuiag on|<c iutwgtf »nD fon« 

ficu 


Co nsilium CLL 


-Ows iub»fg/»nb 
x»nfcc (?r£xn fbOcn aucij/baf; b«) i tit j&r iltb* 
fen Ubmlitfxt nadj j(jt ifcbben ‘Sobt/nrtc j&t 
iubatn 9Bifl »nb ©efftdffr if?/ an bftftlbm 
<?nbrofim9Bib<rfpr<d)ung ob<r 33«jug/ al< 
U6 gut j »nb g<r rcofrcb (blgtn faflat. 

Sub obfdjon bif< QBort ab IU u (Iri (limo 
Domino Sponfo aufocfprodKn/ijnb to 3Jrct 
3r.0n. £Ram<ngc|iHj«/fb fcpnbbotfe bie gan*c 

contenta bifcg 3urfll. J^curar^ ^ Wricfftf »on 

•Owog F.gr.©n.b<n<bf-t>nb b<(f«(gr morbcn. 

< 2Bann man bann bifen jctgefcgrm <pafj de 
libera inter vivos vel mortis caufa dc hifce 
jocalibus Uluftriflimx tum temporis Sponfz 
concefTa facultate, Kbtttbf/ mif jmfgm/ fo in 
cafus figuratione t><rtml&f/»nb fnt><m Surtff. 
tyambi paci ^rrnadj wlg«/fn »cidjcm 
outfc berSXucffafl wfgcfcac&Kn ©djmutf i aitfi. 
bebingr/conferirr wtb gegen rinanbet (cltflaf* 
ftn fclMgt fteb nftbf t>nfdxfnti<fc b<rg?f?a(f co- 
cordiren/bai <rfl<nw&m<rtXucf: ober JOfnttr* 
faS de cafu intcftati |utxrra<rtfcn. -OiiJgcgm 
bauonj^rSKadx $t.@n crn>a3 roibcrfgb di- 
fpomrf/obcr frdffifg »<rfcbcncft/ foftfertfn ali* 
•Kggdrcn/unb frin 2a3urcfligf<ir (jabtn folle. 

1 4 Et fane difpolitio fubfcqucns ita interpre- 

tanda & concilianda cft,nc deroget, adverfe- 
tur aut contrarictur prxccdenti, Marfil. in l f. 
ff.de jurird.own.lud.Rorn, conf s 7. num. 2. & j. 

i$ Alex conffd n.t.iib.j. Et femper ea capienda 
tft interpretatio, perquam repugnantia evi- 
tatur, &diftindio aliqua cafus a cafu eruitur, 
Ale x.conf jtn.7 verfbcneftcit & conf 44. n . 
2. verf.refpondeo lib 7. Etiamli verba impro- 
prianda elTcnt, Alc x.conf. t4i. n.4 . & f. lib. 2. 
Gcmin conf.76.rt.4- Bal 1i.conf.tt7. lib. j.Cra- 
vete .conf 7o.rt f j. & g. ubi Uttff, 

SnMftbc») fci|rin$af/baSra®<n QJtariat 
§r. ©n.vonbcm ©cfemucfau difponiren gc* 
guuntr/nfcfcf aufitxr ad» gufaflen/ ba§ fribiger 
«nffafft $aflg<tid)r«: ®*babcn ndntbltcb^ 
to 5r.©n.£<bc»Nge itibg^rbcn ob«nitfrr.£$ 
4«l;tf fidj flticfc foldjtr fpafj* tam ad partialem 
quam totalem alti-tia r .ionem,ibigan40bftrfni* 
g<r $&«<{*•$* ttf aud)3()r$r.©n.fr<i)gcf?cHf/ 
inter vjvos vel mortis caufa Judilponittflt/ & 
quidem atque in favorem liberorum atq; ex- 
traneorum, ibi : diKmjUnb porbtmanbfrn 
ttft obe! mem ftc n>il! K-3ng((id;cni roill folffcct 
9>aflaiicb auffbiftu^aU gtjogtn wcrbtm man 
^cruog i ubwig3?.©n.»or btro $ran> ©tina. 
Im tn ©ott tcrftiKtbat f^rte : 5 >ann j^rc §r. 
©n. «ttfproditn btrogltidjtn difpotitiones 
aud) nad) j()rcr ‘^raw @<mat>lin Sttltgm 
dbltibcn ntdbtiu()inb(ru. 

17 Condat autcm,quod dos profeditia ad Pj- 
uem mortua filiu quidem revertatur: verum 
boc fallit eo in cafu, fi pa&um , ftatutum vel 
confuetudo in contrarium exidant. Statuto 
enim vel confuctudinc induci po(Ie,ne dos ad 
Patrem redeat.fcd ut maritus eam lueretur, 
nullum prorlus cft dubium, per tradiu Card. 


Parifii t.con(u7.ptr tot.&j. conf. 91, ptr tot. 

& Surdi conf.yt.fix W,R.ol. a Valle .3. conf 62, 
num. 26. 

Idemque procul omni dubio obtinet in 
parte dotis aut jocalibus,qu2 doti xquiparan- 
tur, dc quo cafu late agit Guido Panciroilus 
tonf.17.pcr tot. 

Ac fi ftatuto,hoc idem pariter pafto indu- 1 
ei pofle, no cft, quod quifquam dubitet :T um 
quia etiam fummus Princeps ad obfervanti- 
ara padorum, conventionumque & contra- 
duum, etiam cum (ubditis inirorum tenetur : 
tuse Hicron. Schurff.a. conf 7 3. num 4. Tum lc 
quia valet argumentum a confuctudinc vel 
ftatuto ad padum,tum quia pada dotalia ft ri- 
di/Hme fune cuftodienda/ir. /f. & C. depolt. 
conrent.tam fuper dot l.un.$.*llud etiam. Ut Ii n 
quae pada intercefferint, vel pro reAitutione 
dotis, vel pro tempore, vel pro ufuris, vel pro 
aliaquacunq; caufa, qu^ nec contra leges, nec 
contra conlEtutiones funt, ea omnimodo de- 
beant obfervari.r.r.C.d rei nx.4A.Etiatn(il2- Z j 
dant Ius commune, l,pd&4 conventu C dtp Ait. 

I ft cum palium-ff. jol. mutr. Schurff \2.c0nf 17- 
nam.; Facit Ift convenit .C.de pA^.tonvent.ubi ^ 
Impp.ficrefcribunt: fi conveuic, ut in matri- 
monio Uxore defunda, dos penes Maritum 
remancrctiprofeditix dotis repetitionem hu- 
jusmodi padum inhibuiffc, explorati Juris 
cft, cum deteriorem caufam dotis,m quem ca- 
fum foli Patri repetitio competit, pado pofle 
fieri, authoritate luris fiepiflime Iit rcfponfum. if 
Ac denique in terminis docent, confulcndo 
Alexander, conf. 162. num. ). &feq. Mcnocln 
2. conf 196. num» ^7>ubifcribit: valerepadum 
inter maritum Se uxorem initum fuper lucran* 
da dote, & boc padum etfcdum confequi, 
etiam exiftentibus liberis. Ac fi hoc in dote, 
etiam in jocalibus obtinebit ex natura zqui- 


paratorum. 

$ur$ brit/ob»el (bnfTcn bfc donationes in- 26 
ter virum & uxorem iadz, ton »nft>urt<n 
(fljttbff r.f./. & C. de donor int. vir. & uxor . 
Propterea, in mutuo amore fc invicem fpoii- ^ 
eut Conjuges, neqj alter ditior, alter paupe- 
rior fiat : ac ne concordia maritalis precio 
conciliari videatur J.i.a.d’ 3 jf.d r.Imo omnia 2 g 
inter fe communia Conjuges judicare debent, 

!.«. $•// vir.& uxor ff sC.SyUn. 

Et licet res donata ad mundum muliebrem 
pertineat, ut fi catena fit, aut quid fimile; atta- 
men non valet hxc donatio, ficuti poft alios, 
quos refert &fcquitur, docet FL Piftor. hb.i. 
qudfl. 44 .numj. 

@0 tfl jcbodjbtij ©egen»crffg<ni Jafl b(f<5 
fntonb<r|)tit in ad?r jummnun/bat jenigt^dr» 
fliit / ba\)on gtgtnwcrtigtr cafus concipirr t 
ntcbt afltin j{)r ftbenfdg btp (Ttiftfg 6<raacfj* 
t<r donation cbcr febenef ung bffidnbig va(wr# 
ut/ fonbctn autfc folcfec »or b<itgttm ©trtdjr 
beij j^rem 3 a, ® on 

ba» in afl»<g fur <in gcf4?»or. 
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bainlf fiinrefber fc<rcprfti(n gelltbrer -Derr rnb 
®ema&( -Doebsttutbie ©. gr. 0 n . JDenjog 
labrelg §r- ©n. efieltebea trcmicbctf 
©emutfclltbe »nb lunalgung jufputtn »nb ju- 
permercftn ic. 

1(1 (n atfcf juntmmen/ bafj bife do- 
natio ttlebrpnbtr gemeiiitn/fonbtrn jretfcbtn 
gur(Ili4<n<ptrfcn«n,Nf(fc«Jtn/au(t)fiifonMr> 

i<it (h bcme f)(«nibfr auff^erletlin Inftrumrn» 
»tt donirenben ^Jtrijogin gr. ©n. aubtrucftn» 
Itcb f(Q(n lafltn/ bafi (olcfce donatio, mie fte jt*i, 
fcbcn erleudfitn ©tmafjlin; »<ldx Principa- 
lem five Ducalem, Regali de Iure xquipara- 
tam , & ad hxrcdes tranfitoiiam dignitatem 
g Jabemf rafft fcabtn pnb gtletn fode. 

Et verd donatio inter Conjuges illuftres 
aut Principes, etiam conlhntc mati imonio fa- 
Sa, valet, per text. exprefi. in I. per dtntlitnti* 
C. it dtn.int. vir.& ax.Gi\\.i.tlifal irtf. 

Quodq; donationes iiluflrium perfona- 
rum, &Conjugum prxfertim, multaprivile- 
gia habeant, nec ab agnatis, aliisvc hxtedibua 
ab intcftato venientibus oppugnari queant, 
operose deducit Paul. Matth. Wehner. ctnf, 
Franr.i.m caula donationis faftx illufhiifimo 
Comiti xgurflenbtrga Conjugc fua gtareen 
Ul Kiimpftn. 

SJciTtn itboefc pnb tvaP, fon(l imftrert fur< 
gtbra*r rerrben mbebe/ober in ben Acten f)(n 
v nb niibtr eum in lenium jucriurcii/pcrblcibrn 
telr pnftrb rficW/bcr tiibMItfcm OTeinnng/ bafi 
bifer genanbte gr. H. : ©efcmucf / ®ef(imb 
gunttn 'ffiarf vgr.Sn JDertn Sanem/ nun 
aud) 23eiItmb^)ef(og F.grc0n.b«ber &cd)« 
feeligfler ©eNid-n uf In aUtpeggeborlg.aud) 
anieiio ron (loeberntelbrea JClernogeti J^errit 
Cel1ionaritgr.©n.al< luim&lftb bem ©urd)« 
leudmgen JDoebgebo&rnen gr.pnb -Demi / 
•Otrttt B. ju B. rttbimdfllg #nb ttolbeffigiet 
SB5el§ wlber erforberr merbe. 

iOarbti) bann fur« £r|?e blf« jiierroefnmi/ 
bab cbgleld) foletoeccfiio (Irlrrfg gematbt rnb 
nufir fur eln rcnunciation bann fur eln Sber< 
Saab (jabent tn fXtrfjien* / gc^airen reerben 
M0- 

©a ffljebodi ble gurftl.cclTion; fb beij ben 
Aflis fubiwm. i.fot.u. & mfiiibert/ an 
|f)iut felbflcn lauier pub fiir eln rtdjtc S bergnab 
(jra fr berc aud) btfi £etm Cedemen gr. ©n. 
btf ott< compctircnbed lus.pon beg ^leruiCcf- 
lionarii gr. ©n. tolmecfcilg gefbrbm rettCeu 
fanj Inalletvtq |ufialten.21ns<|'<f)<nbariuii mir 
bolgenbcn tporim s<|cgt/ba^{)er;os F.gt ©n. 
nntr aflein jit bifrm Ifrtttlstn ©cbmurf lube n 
ber fbrbtruuq |ld) begeben aud) blfeu gr.OTatb. 
lap ( alfottnirbt baftlbflen/ -Tdttlunb gramen 
SDlartx gr.©n f)(nbtr (icb gr(a|Tiitr ©dntmcf 
genentu) JDerrnB.gr. ©n. tti|ftntlld) tedirr 
jabe. 3®ar tergetlalr pnb alfo / bad JDbtbqe. 
bad)te«0<rrnB gr. ©n me!)rberuf)rien Otad). 
laJangr.lStbmucf/JsIttCct. jtletnobiiu.©rlb 
»ub Suber gebu(ir<n&et,Ort<n obforbern/ an 


f» 


fid) nemrnen. f)aben/be6alten/aud) j(ret gtfal» 
lent bamiriiiifiunmatbrfiaben K. 

F.t pono ibidem additur: bafialfo init ju 
SEBurcfUtber effe&uiren bifer «Aon JDertn 
JDtr?og F.gr.0n. JDertn B.gr.©n.»ber rfltr- 
matinrcn ©cbmud auffgendned inventarium 
vbergrben jiabe. 

Fit autem ccfiio ne dum verbo, (cd etiam 
fafto ; ideoq; per traditionem Inltrumeiuo- 
rum, intclliguntur celTa lura, qua: in Inltru- 
mentis traditis continentur, 1. 1 , ubt Di. C. it 

itntt. 

Et quod illa verba,creditum,quod cum ta- 
li babeo, pertineat ad Titium.Se ut totum uti- 
le & damnum ad cum (pectet, ejusq; rei nihil 
amplius ad me pertineat ( fi modouonadda- 
tur aliquod verbum luturi tempori; (oppo- 
nant ccfiioncm, & confcquenter actiones, ex 
ccflionc translatas eflc,pcr l.qut qtuiangint*. 
ff td TrlhBJ fi mm impitu J) d rati <um /i- 
mi/ii.tradit Lud.Roman. conf.lt> num.r. 

Et valet quoque ccfiio inter Conjundloa 
fine tituli caprcflione : quia prafuinitiir titu- 
lus donationis, Felinjnr. htcrtt itprtfiinpt. 
utjjt alias donationes conjuudtorum iatora- 
btlcsfiint.Mcnoch.rew/ 496. n.tt. 

33nb obftbon erflbtfagrti Infttumentum 
Cefiionis mlf etlieben wotrtn auff ein renuucia» 
tionem »iib abdicationem bifer forberuiig 1 fo 
JDermJDerijoqF.gr. ©n iu foldiem ©dmmcf 
anqemafiiifid) (enbei. ©0 iff jeboeb felbuc rc- 
nunciation gar nfcbi in favorem btr ^lerrn 
©egnert/fonbrrn refpcfliveonb bergtffalibe» 
febtfien niell jum fctU ble gdrd t. lini bllen 
©cbmuif fiiniuftalim bercebrigi' foldjer bod> 
JItaffi grdiolm innidUtrir qebofirner £>«> 
bogfiiju I- gr. ©n. quf.iericfreii Jc|lameiil»/ 
ala -Derrn Fltrpoq luM»ig«be(i uierbieu nr.d)< 
gelafnecfnfqer ©rblm JDcdKtluiebi JDerniB. 
St. ©n.'gef)drfg re ere. 2dfo baf bife Oifcm 
co intuitu jiMltidpein Rcuunciauonfevn fdll* 
nenvnb foBen. 

Et cefiionis nempe obtinet vicem, quate 
nus txpcrfonaDn. Ducis F.Dn.Cefiionanus 
agere poteif. Renunciationis vero naturam 
habet, quatenus Dn-cclfionarius, heres eli he- 
redis Du. Ducis Ludovici, qui fibi illa jocalia 
a Conjuge donata efle prxtendit. 

^)lcrau(F Ifl fiirt 2(nbtr rid)dg / bafi feln 
JDertn B.gr,©n.al< reebimaflgeB Ccfiionarii 
ftabenbc intentioo lobcnallgcmelnen £aifcrtf« 
cben Ovecbren fundite *nb reolbcgruiibei. 

Namque ea,qux de dote dicuntur, locum 
quoque obtinent pariter in Cophanis,jocahb. 
& alus mobilibus bonis : Nam, aut volumus 
dicere iffud fupplcmcntum dotis clfe, & tunc 
judicamus de eo, ut dc dote, i. inter ftctrnm . 
i- cnm inrer. ff. i ptlt. Aut volumus dicere, 
quod lint pars dotis,& tunc eandem rationem 
habebunt, quam totum. l.fmiiptrttm> in fin. 
ff.i.itntrtb. empt. Aut volumus dicer c, quod 
lint appcnditixdous,& tunc idem rcfpondc- 
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dum erit, I fi quii btrtshftitutui.fi. d. tiquir. 
J> htttd. Et pro ifta opinione, quod fmidcap- 
penditiis dotis.facit dccifio Alexandri nnf.27. 
nl.fin.iufin.vl.l.vbi dicit, quod jocalia , & 
bona paraphcrnalia,qu* Jantur per Patrem fi- 
li* tempore nuptiarum di cauta matrimonii, 
fecundum confuctudinem.fint de appenditiia 
dotis & ejus accefloriis, ae ptout dc dote judi- 
cati de iis debct./.<IMi».C.i» lundti.d.l.httt 
fontum.$.ium inttr.fi.d. ptli.dit. Paul.de Ca- 
{iro in l.tunt parer, i . parer /ilia, fi- dt le%. 2. 
idem etiam voluit Alex. ctnfnr.fin. nl.nl. t. 
di in terminis quzftionis przfentia Curt. lun. 
nnf.i2f.nl.ftn.in |i». 

<0 Et inde ftatutum dc lucranda dote,ad ejus- 
modi quoq; jocalia omnino fpcdit.ut probat 
Roland.a Valle d.fitt.dt luci.dttit qutfi.it. 

1 1 <2Bann bann bifer 6rt mucf ex fubftantia 
paterna fierfcmmen/ au* ex natura profc&U 
ii* dotis judijudicirtn : 211$ volqcr fictMUp mol 
frbltefjlicb/bafinad) bifrt §r. grimlind »lti* 
ieni|elbl3<r jf/rtr S'- ©n SdWllHt rclberumb 
auff btro J 5 tnn 2 !artrn(falvo tamen ulu Ulu- 
ftrilfimoMatitodum vivebat, competcnte,di 
in pablis Dotalibus ipfnisCellitudini referva- 
to ] rtotf)t»enMq qelangeti miiife / vnb confe- 
quenterten bem 3dr|1tt*en Srumlmnll rer. 
fctciicd/ObCV inprxjudicium patris<TWd$ bdt* 
mlbcr terfaiiMer mrrbrn f onntn/idq; per /ture 
fuciurfiuni. 6. in ft.fi. i.jurt dot. I fi filit tman- 
ctfttt t.dedivttt & ttpud l.fi tbbejhc.it Ifi- 
Utjf.fi Ibl.mttr-l.ult fi.ttm rtt. btb. Fachio. 
. f.ttf 71. 

02 Et talia etiam profeftitia , mortua filia ad 
patrem revertuntur.etiamli ratione tacita do- 
nationis in totum acquiraturfili*,juxta gene- 
ralem regnlatn. I.dti t Pttrt.fi/tlur. merr./e- 
' ritl.t.c dtbot qut hb.l fx. nmmut. uuimf, 
jud. di itacxprelsc renent Bart. Bald. Anpcl. 
Rom.Imol. 8i detendit Bolognct.»»in tu fi. 
ftlut nurrim.ac latiflimc compn.bat fJodrtd. 
inLfi dottli.uum t* ttdL Ctin. hm.tmfil. t. 
uum-i &ftc ibis txftndt ftltt Uftttt filit. 71. 
dt evut. 

Et mdc jocalia proteftiria data fili* eman- 
cipat*, ipfius quidem efficiuntur in loltdum , 
64 l.un.S. ftdttmus C i/r rei n luloim- 

nus Ii per mortem 61 ix folvatur matrimoni- 
um, ad patrem revertuntur, ut probat. / ;*re 
/uccurfumj.iufr.dt jundtt. Et jocalia pro- 
teina non jure peculii occupat poft mortem 
fili* pater, fcd ea jure revcrlionis redeunt ad 
patrimonium patris. 

66 Et quamvis jocalia profe&itia,qux vi do- 
nationis in totum lilix fa£t a funr, tranlcant in 
dominium filix : i J umen admitti tantum po- 
tcft.dum filia vivit, ea autem mortua, refoivi- 
tur illa dominii translatio, & perinde habetur, 
ac fi femper rcmanlilTent in dominio patris.uc 
*7 colligitur ex UM C^r.p««Ulludq; certum 
cfle.quod li filia decedat line liberis, pater Co- 
lus obtineat ejusmodi profeflitu, aliis exdu. 


(is,quodait Barbofa poft L dotem. 41. num. 44 * 

/. fol.matr. Ec in protegit iis. tacita inter vc- 
nifle ccnfctur (Epulatio, ut ad patrem rever- 
untur,Odofrcd.rr. d do:.rcJliiut,n j8. 

Ncc etiam intereft, quod filix emancipatae, f? 
velinpotcftatc conflit utx, pater jocalia dec, 
quia non Ius potcftatis, fcd parentis nomen 
jocalia prote&itia facic./.pr#/*AirM.$.pr» ff.de 
jure dflf.lacob. Butrig. rrufl. dtdaie num.4. f 

©o jrreraud} nictor/ iwinnWra$^ 3 aii| 
fcbtfnlicto «ngcrocitfr wartxii folr/ Dti^ecfas* 
te localia tmb anbrr$ folftrm $ r. §ra»lm 
nric fonberbafrrtm gtMng vnb bcrscflalr $cqt* 
btn ttortxn/ DapcGjjlityfgcnfid) ftinteSdr# 
rctIKtocn £tbfd?ajft frdflFrtefub bc$<bcn/t>»& 
»bcr <tnrfa(>un$ bifc6 vOturai&ijuid vnnb 
©ctomocf* / an folcbrr unjiwifdtg «lotnfrafR 
ttn £rbfctoaffr Mu forterungtu fuiiyfrt^ fjabctt 

fofle. - JS 

ReccptifTima autem cfl DoAorum tradi- 70 
tio, quod fuper ea, qux fuccedunt loco legi, 
timx, nullum ouus imponi poflir, & ubicun- 
que filix quxdam dantur pro omni lure,quod 
in bonis paternis babere pollet, procul dubio 
legitimx loco data ccnfcant ur,hlia a fucccflio-t 
ne excludatur, omnesq; legitimx qualitates 
habet, nifi aliud cxprclsc ll acuto vd pacto di r 
fponatur. 

Quemadmodum igitur in legitima gravas 71 
rinon potuit, etiam ad fjvorem pix cjuIxj 
ita ab ejusmodi rebus omne onus rejici debet 
ac prohibitio fimplcx alienationis, quantum 
ad legitimam nihil operatur. Ergo Sc iidci- jg 
commifium, quatenus cflin legitima, nili ali- 
unde dc bonis paternis -habeat, unde derrahi 
poflit, nullum effedum habere potcfl.Quanv 71 
obrem fidcicommilTuin in dotalibus filix a 
patre rclidum in eo, quod bonorum fubfuii* 
um excedit, nullo modo valet, fi (latucum di- 
fponat.quod filia dotata excludatur, fcd quan* 
tiutc a patre data, contenta efie debeat, tunc *f 
omne onus, quod pater injunxerit, a quantiu- 
te data rejiciendum eft, ut diferie decidit 
Fi anc. Vivius dccif.t4j . quod idem Caldus No» 

'It W.in ir.de dot p.6.priv.i7.fubn j.verf&ptt- 
d/fl,iacafu ilatuti exJudcmis filiam congrue 
dotatam tradit, ubi inter alia ita feribit : iis. 
tutum, volens, quod filia douta non fuccc^ 
dat , flantib. mafculis , & pater dotaverit fili- 
am iu vita , & fuit flipulatus dotem fibi reddi, 

& ejus hxrcdib. Nam, ex quo per tale onus 
prxjudicatur filix, cum non aliter poflit fibi 
fubveniri in legitima, aqua ccnfctur exdui- 
fa per ftatutum : mcrit6 videtur, quod tunc 
putatur filix rcinilTum tale gravamen : cum 
aliter non cenfcatur dos congrue aflignati, 

& Oatutum excludens filiam dotatam, debet 
intclligi , dummodo fit congrue dotata. Con* 
fentit , & alios eundem in fenfum allegat 
Card. Tufehus/ir, D. conci 77?. numer.jr- 
& feqq. tic numef. 41. (Te . Qux autem de 7 J 
dota, przdi&i Auctores dicunt, locum ct- 
85 W j aal 
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Fnfitf« joctfibus habcm : ut modo lupra Wefcnb.in tnmtnt-i.il itn.utYtr.& nx.& 


, di&um fuic. 

7 6 2bcr (ittrawff »6rbf mfr fur ttm ©nmb $o 

mttoxttv bo£ affjbann mrff jcntye*/ fo <m 
Narrer f<ln<r^od>ttr/tcmpore nuptiarum diu 
glbf/icgitiniar naturam & privilegia (jafr*/ fi fi- 
lia ance patrem moriatur: etenim ut viventis 
Patris harrediras, ita etiam legitima efle nc- 

I q 1 ”** quando jocalia vel fimilia promilla 
edent reditui Patri, ea tum demum filiae de- 
bentur abfq; onere, ita, ut de ca libere tefta- 
ri illa pofiit, fi pater moriatur,caq; ab harredi- 
tate Patris fit cxclufaBald.rs»/’ 442.1nap.pun- 
8ut.Uk. 4. - 

77 Sane quod pro legitima datur, non poteft 
Legitima vocari, fi vivente patre detur, “quia 
Legitima vivente patre non debetur ;J ideo fi 
moritur filia ante patrem, debent talia reditui 
patri, prout fi noncxfhret datutum aut pa- 
dum Ant Butr conftl'9. num. 3. &feq. ver/. ad 
tertium & poli cum Card.Tufch. Ut. D. conci. 
7 tt.num.it, 

$ur« Jttber if?ri(fcri$/bflg In 0.ba< 6ad)# 
(cn* Oxeebr obitdmibm judicando angefcf><ti 
flxrbcn mup' teftc Treutlcro ve/. 1. difp. 1, 
tbtf. /#. &confentit Calp. Schifordeghcrus 
Uk.t.tr.fiu. 

@0 i(l autb in ben Adis num. i. fbl. 29. 
i>fc&<n/bi»f Qficolunb 0 ttic*oi(fi btfj Znlcrni 
fXom jftayf.SWaj.in confirmatione ebtnbtftt 
Stirffl. ■9turat&0betfbun$f fieb auff ba* ianb 
tMicfr ©dd jijdjtiKfdjr jkjlcii r&un : 5 )a(jtro 
b«tfo »<nt(tcr 4 ii|njrfp<n/bd§ln atgtn&migtt 
0 ad? autb quoad Principes Srlcfiat.prxlertim 
inSilrfia habitantes, tnb fctro gurfflidit ®c» 
flw&lin ' fo fle uu* aufi anbcrn gdrflcnr&imi# 
m«n baftib»?c» <3<brad)t/ angeres* ©aAftn* 
SXfdMffatr^bcn r(uc- 

7 9 Namque mulier nupta, ubi ubi habitet Sc 

confidat, femper mariti domicilium! unaque 
& forynifequitur, l pen.ff.de luriid. omni Itc- 
dic.l.extgere. 6 f. ff.de judte.l.filii. 23. $,t. de ju- 
re. 27. i fin. I. fin. $ item r e fer ip ferunt. 3. ff. ad 
munictp.l.fir. C.de incol. ita ut uxor de eadem 
Patria efiecen Icatur, in qua habitat cum ma- 
rito. Dd. in /. Cires. 7-C.de1ncol.lib. 10. 

$ 1 Et quod lus Saxonicum in primis quoad 
Gcradam,per totam Saxoniam ac ubi Ius Sa- 
xomcmn viget, nldjf aflriu In Surftlfdxn »nb 
©rdffiicbtn {knftrn 1 fonbttn aud) In btm 
<St)ur * Siirfll. ©ad?jifd>cn «Oaufc fribft in ufu 
Jt9</atcelhtur\V'efenb. conf 206 fubn. 

2luf rotlcfctm bann fetmer trfolglkb/ Da§ 
ebftboil bi|VtSr.©(fpon« abiolute tk in omne 
caium (redtbei Jmar ex abundanti 

gar nkfcr gtftanbtn wfirbfj von fltifftgm 0<- 
fitmucf twatf juotrftbtncftn frtij gc|I<ar,o<ro» 
glridKn tSdxucfiing boet) qtgen j&rtm 8r. 
<E(K3<ma{)i nicto b<fcb<f)<n mogeu. 

Dc Iureenim Saxonico uxori Geratfam 
donare quidem permiflTum eft,fcd tame omni- 
no excipitur maritus, gl. err. 31. {$1.3. lanbrr. 
bkj. gh t. S7 • vei ffyx folltr 


d.fupptU.leg gl. QSJdctybtfb. att.Sf. 

Cujus rei ratio hac afferri folet, quortiam 
maritus uxoris Gcradam, proprietatem & do- 
talirium in (uam tutelam accipit, gloft Genu, 
poft text. in artji.celj.ianitTMLi. 

Sed pupillus tutori aliquid donare prohi- 84 
betur, autb. ut hi,qui obltg.fe babtre perbitent, 
k-quodji quis col.t rf.ar^rianbtt.M.i.glofi'. 
Gcrm. ert 7 b 4 anbrr.fi*.>. 

Idquc adeo verum ed.uthzc donatio ne 85 
morte quidem confirmetur, glolT btfj 
&Kb0 art.6f.Sc inde in donatione mortis caufa t d 
omnium bonorum viro ab uxore fad a.Gera- 
dam non continefi,volunt gl. QBtlfbbclb. art. 
ii. coi. g. Sihncidcvv irfl.de donat. mett cauf. 
nuM.if. 

Ncc obdat huic limitationi gl. Lat. in di8. 
dtr.ii iaubtX.ltb.t.ftib lit.L, ubi habctur.quod 
dc confuctudine valeat donario, fi uxor iilias 
non habens, marito vei filiis Geradam donet, 
dummodo proxima Cognata Gerada nomi- 
ne aliquid relinquatur. 

Etenim d. glofl. nunquam receptam fuific 
condat,ut&ab ca dilcedit Thoniing dee. 6 . 
num. i. ubi inquir, per glofT. in d. art. 31. & 
gloff $c$tnr. cap.jj.verffyxfiUtt n>i|T<n refetti 
quorundam opinionem, cxidirnantium, ma- 
rito adhibito peculiri Cuiatorc ac traditio- 
ne interveniente, Geradam inter vivos do- 
nari pofle. 

Quodqj uxor marito ncc mortiscauf?, ** 
nec tfiam per tcftamcntum donare aut rclir- 
quere Geradam polfit, traditur etiam in Con- 
mlt. Cond. Sax. p. 1. qu. /7. in fin.Sc confencit 
Coler, decifu. n$ 6 . 

®aiab<rju feldxrGeradartcn f hiaU 

qt Clinodia iurccbntn/ tfl dc lurc Saxonico 
tidfliq- 

Ad Geradam namque pertinent Bonapa- 
raphernalia, glolf.ianbtr. lib. 1 art. 19. Ut. C. 
glofT.QBddjbllb.arr.aifo/. 16. Kotkhitz toti 
bcr Gerada. art. 10. 

Bona utcnfilia, texti* xrf./. & 24. ianbfr. P * 
lib.t. & alibtpaffim. 

Item fuppellcdilia. Coler, de proceff.ex d-’ 
eut. p. 1 , cap. 3. num. 263. tumJeqq.Sc localia, p| 
Gail. 2. obf 9. 

Et confidit ea fere in rebus ad mundum & 94 
fuppeiledilcm mulierem pertinentibus , W- 
fenb. in par ff. defupptU leg. 

A Gcorgio ver 6 Kotfchu^fityGerada defi- 9 f 
nitur, quod fint munera, mulieribus ultra do- 
tem data, ad mundum & 01 natum accommo- 
data, pertinentia & ufitata: ©abttl/ W< bOI 
OBtibcrn t) 6 tr jfjrt 9<3<b«n mtttwm 

vnb ©tjttrbc b<«jf?llct)/g^ 
vfft gcbrdndilicb. 

Infuper potilTima& propinqua caulaG e- 
rade ed mulieris pofleflio bic©cftje{|t obtr^O 
^UU 3 / 5 BfW?b<lb 4 rt.*i Sc ibi Addit.adglolf. 
Mprttm ubi dxtitur, @<rflb< l|f/tabtlt<inrt 
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SSMictf ttfdrteff/ntr ©enx&r if?/ & glofl. ia 
art.ij.iit.2 verftnb fonftttUA/bfl&Mc gra» 
in)brcr©c»<5r (tffC/IC. quibus adftipulatur 
glotf.Latin. tu Iit. t. ert.pt. iawUtlib.p.fent. 
sraELipf poft. ianbtutbtl tit. jur ©tfflfrf gt* 
Jflrfg & fent.poft.^citbbifo.tit t>on bcr ©tra* 
U/ Qftonjmg. Coler, dt proctff. exeeut. p. /. 
f ep j.num.isd . 

5*7 Ex poflcfllone enim prarfumitur domini- 
um, l.ficuti.$.fed e1f1.ff.fi/erv.vind1c.L1.ff.f4m. 
ereife. Dd. tnl 2. C. de probet, i fin, C .de rei 
vmi. 

9* Et proinde fi cont ro verfia oritur fuper re 
aliqua,an nimirum' ad Gcradam, aut vero ad 
harreditarem pertineat, infpicitur, utra pars 
pofltdcat.Nam Ii uxor polTcdifiT^uxoris here- 
dibus, fi vero in mariti pofleffione res reperta 
fucritjinarito adjudicabitur, gloff.iad. eit-i;. 
9 ^itbb(lt>c 0 /. 9 .Colcr.dcr.*«.a..fj.d.fcnt.poft 
SBktibb.m ron ©otbt/ Qtforgcngab.&c. 

99 At vero litigiofa h^ccc jocalia, in pofleffio- 

ne illuftrilTimar hujus Dtitiffe fuiflTc, non am- 
bigendum cft,ergo &: ad heredem pcrtiuchue. 

$UV0 £)rlff/ lf? in caUis figuratione fluf M* 
fta dotalibus padit cln fonbcrbajjrt 

orbnunq aufatjogen 1 i»nb formahter gcfnjr/ 
<Sraffrtcro atiff br^ebnen fati ba ndmbltd) bb 
ft* 3tir|YHdK ftrdwlln ante illuftrilTimuin ma- 
riti m cfonctrituanng {(niger Jcibtf^rbcn/ ab> 
jti| rbd m flrirr gejogner &ditnucf 
auffwro JT)crm 3 )aff<re 3 r. ®n. tyubttficb 
vnP jurucf faUcnfi'Uc. 

* Et vc.-q, quod diximus, profcditia,-f qua- 
lia & hzccc jocalia funr) ad patrem regulariter 
redire, adhuc magis lotum hahcbit.fipatfrr fi- 
bivclfuis incjfu nontxiftentium liberorum, 
cx tilia progna torum, ca libi rcftitui (Epuletur 
* quia nempe Pater in dotalibus padis.ftipulari 
poteft ejusmodi profedina in cofu filia* ( prz- 
fertim Ime liberis ) prfiuoricnris (ibi reddi. Et 
valet talis (Epulatio, Baldus coi f 47 f. Itb. 4. 
io* Siqtic prole ditiis, Pater, quica d.ir, poteft 

cis indicere legem, quam velit, cti:m in mu- 
lieris perlonain. Ii 111 continenti paolcitur. 
191 Butrigar. dt doie 11. r. tt quando fida eft ili. 
. pulaaodert lbtncndu profcdttiis, Patri, vel 
cui dcjurc.de tunf fi Pater vivit, ctumli filia 
defundi relinquat filios. putri eft facienda re- 
ftitutiocx ordine : quia pruno (ibi rA ftipu- 
latns, B.tld. conf jog cttt. »*A. veif fui j dvtr- 
tendum Itb v .lmol .conf t>e per tot. 
iaj Quodq; (i pater dat talia jocalia profe di- 
tia filix emancipator, &l incontinenti ca ftipu- 
letur (ibi reddi » rciluucnda eidem omnino 
videntur: &fic impeditur confolidatio in fi. 
liam. Idemque diccudum veniat, five filia co 
tempore jam (it emancipata, (ivcpbft cinanci- 
i petur, & quod tunc adio cx (Epulatu fit loli- 
104 us patris.A; tranfmittatur ad ejus luredes : 
quodq; illa jocalia jure confolidationis non 
pofiiuc pertinere ad filtain, cum patri fcmel 
fuerint quzlita, & cum ejus patrimonio in- 


corporata, longo ftylo docet, & communem 
opinionem c(Tc,tradit Barbofa in l.pojl doti m. 

M. 2<).& ftqq ff.folut . met r im. 

Sic& intcrminshac de rc ita feribit Bal- ig$ 
dus Novell./™#. dr dote pert.6.ptiviLi7. 

<y 9. quod pater ftipulans (ibi talia ceddi, tiliae 
prarjudicct, fi hoc fiat in continenti. Quodq; 
fi pater adponac tale onus, etiam filii poftea fui 
luris effeda, impediatur in eam conlolidatio- 
nem fieri. Hancq; clfc veram opinionem ait. 

Et quod in donatione inter vivos ( qualis r* 
etiam eft horum jocalium traditio) poflitheri 
fubftitutio, & fidcicommilTum.probaiif Soct- 
nuslun. conf.utMb.j.Crzv.conf.19 n a. ubi di- 
cit , utilem adionem acquiri fubftituto ab- 
fenti Dcc.conf.49S.nj9. 

Idq; procedit in quacunque conditione ap* (07 
pofita,puui, quod (i donatariu* moriatur huc 
filiis , vevertatur res donata ad donantem 3 c 
ejus harredes, ac tunc nempe debet conditio 
Icrviri./.iw traditionibus ff.d.pett. I legem C. 
«d.Socin coiif fS Itb /.lino adveniente cor di- i«t 
tioac, perinde eft, ac (i m illocalu clkt tacia 
pure Oec conffjt.B.7.&(onf 0/9. n 4 . bocin. 
lun (o*f6 9 n.+.ltb.j. 

2 lup axidjtn iKcmjriintm fcar.n tvoSl 
fij|l<^ltd)t'o(q//tnD mfbrbann ^ugcnfd?cm« 

Ucb ju|/()tn ((?/ »(U Mfem $ut|l(. Srdmllii/ihr 1 
0 tbmucf>»on j^rtm-Ocrrn 3 Ew<rn/& cx -i 
patrimonii fulift antia qtgtbdl / IMiD qrfcbtncff/ 
fluet) b<t)Mf<rDonationfo folliritet >rr/ 
pulirr iw f en bcf tr?<t>nnJ 6 r 3 r*©n-p/«>- 
mittinmflc&cn/wtlcb/rficftfllf. faliafouiw ,v- 
©tfpcn 0 3 nre illuftrilTimum maritum fine li- 
beris flbtctbcn i(>c(c / jeltbtr 0 d*niucf mlbcr 
aufffrii ^after &ipfo non in vivis exiftente, 
fluff Nffcii ©cfd)lcd)t fdQm foffe/tafjftaiUKn* 
^trocifrfltbflctttn Minti gr ©11. obcraiiK^o 
Dero ^rbtn Mfem Q)/Mnn t>ub ^orbcfjalflit 
flllttta naebiufom/n fcbuftrg/ aucb cbcrtvcfjri’ 
tt Vllbf futute donationem rei alicnz,& falcem 
gravat* 111 fcliitii QB<«j furjufcfcuijai/ ober fut) 

Mro $u&ft«lffmf)ab«i 

^jt^obfionln brfem ^r. - 0 «irflt 5 < paa 
wrfcfyu baf wflim MM 0 )f< 3 r 4 t*lJn i 5 « 
r<m bnma! jufunjfriqtM ©emaf)! of>n 
fcib0«f rben ^ikrltcb ab|'d?cifcn n>urb< alliraii 
j/i}|lrmi‘j(n0d)mucf0©cbrau£b »nO vScftij 
iIl-lEifiimo^ponloaddics vrteqtbufirfM/obcz 
liflft? bjjf/ll iflCC/ ad fponfx Patrem illuftnfti- 
mum.Cciftn s^rbcn/cMr foMe nidu trcftrcn/ 
|'en|Ttnaji S r i«>Un 0 ndd?fk 

btn fdlien follt/ ic. 

ita« jrtcch ^ttraup nldjf qtf4)foffen nxrMn 
fcafi Mfer 0d)mucf Pitri non, ut (ibi (Epulan- 
ti, fcdut lixtcdi filix {{cfcttyrM l()UC Nim fiv ia ‘®* 
eo cafu, ubi pater fibiac filix ftipulacur protc- 
ditia, priori loco adio competit parri , Se 
tum demum filix, fi pater vita fuerit fundus, 
perl.fi cum dorc.ubi omnes l^)d. hoc tradunt, 
ff.folut. metum. Tufebus lu.D.concl.777. 

Valet 
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w Valet enim ftipulatio, talia profeditia fi- 
lio, vd filix hxredibus, aut etiam extraneo 
reddi, Odofred. d. dotis refttt.n. 7. 

Et pater fi padus fit, uno cafu talia bona 
fibi reddi, illa ftipulatio valet, & tali calu eve- 
niente, pater filix przfcrtur : ac demum in 
aliis cafibus ubi ftipulatus non eft, adio filix 
defertur. Odofred. di#. loc. num 9. 

|U Sicquc noftro in cafu, cum pater ftipula- 
tus fit fibi jocalia, poft filix & generi mortem 
reddi, lique pater tum non fuerit vivus , filix 
hxredibus , patri, qui poli filix mortem ad- 
huc in vivis fuit, filia nullo modo potuit prx- 
judicarc,hxredcm inflituendo vel alienando. 

23 nb meti bet Oen Satier per ftipulatio- 
nem jjjroe ciri jus quxfitum auff folcbem 
Cd’ mucf botbefcalren r>nb autfgeMngf folger/ 
bafj fanbllebem tlai aufjgcerucfiem rado »n 

refervar jutvftCf illultriflima Diu illa Maria 
trnfct befugr getaefen / ojfibefagten ©efcmucf 
®Cber per donationem inter vivos obet caula 
mortis, nocb and) per quamlibet aham ulti- 
. mx voluntatis dispolitionem jupcriven&cn / 
*nb J£)cnn ikfiem fdn jus quxfitum 
UJ baburd? Quippe reftitutioni fub- 

jc&a, neq; inter vivos, neq; in ul;ima volun- 
tate quocunq; titulo per gravatum reftituere, 
alienat i queunt, 1. fi duob. 3. §. fi quid C. com- 
muni* de legar. & fi de i c. & tn aub. res qu e 
C .eoi. I. fanemus. 7. C. ad SCt. TrebeU. 

I|4 Ac abfurdum & irrationabile eft , rem 
quam quis iu bonis fuis pure non polTidet, 
eam ad alios polle translcrre, vel hypotho- 
cx,pignorisvc nomine obligare , vd alienam 
Ipcm decipere , d. /. 3. $ fed qui* vtrb. nemo 
b*ies. C. comm. de leg. ubi exprefsc ita habe- 
tur : Nemo hxres ea , qux per legatum vel 
** pure, vel tub certo die relida,vcl qux reftitui 
aliis dispoliu tunc, vel (prout hic) reftitutlo- 
mluppolita, lecundum veterem dispofitio- 
nem putet in pofterum alienanda, vd pigno- 
ris, vel hypothecx titulo adfignanda vel man- 
cipia manumittenda; fed (ciat, hoc, quod alie- 
num eft, non a licere, utpotc fui patrimonii 
exiftens, alieno juri applicare. Idem firmat 
Decius, cenf. 136. num. 14. Simon d. Prat. 
confi 69. num. 1*. tent. j. 
ne Qy* & catcnus vera funt, ut nec de bonis 
reftitutioni obnoxiis, ena m ad pias caufas 
tcftan liceat. Nic. Everhard. cenf. 71 • n. 10. per 
ni text. e*p. fin i7.qu*Ji. 4. nec alimenta in iis 
conititui pofiint, Parif. tenf.yi. n. ij. vol.z. 

Eo quod bona reftitutioni fubjcda pro 
**• rebus alienis habeamur, de quibus nemini tc- 
ftari vd donare permittitur, text. eft l. cum 
pater . 79. § mandato, jf. de leg. r. L qni rem 
alunam ubi glolf. C. de leg. & / unum ex /*- 
mili*. $. fi rem. fi. de leg. t. Mozz. d . donat, 
rubr. de reb. qux don.pojf. vel non. num. e. 
lg9 Nemini enim invito jus quxfitum, & fibi 
exprefsc in padis rcfcrvatum,nec a Principe 
quidem auferri poteft. c. quamvit in fin. extr . 
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de paSt. in 6. e. non debet, d. R. I tn 6. c. qu* 
in Ecclefearum. extr. de confiit. Eo quod rc- 
fervationis cujuslibct natura fit, ut jus rclcr- 
vatum confervet, & quibet rebus Iliis legem 
ponere polTic, quam vult, c. indemnitatibus m 
fin. extr. de elett. L*t fi quit . $. pltrtque jf. d. 
relig. & Jumpt , fun. I. fin. in fin. C. de pati. 

S)a|>cro fcann aucb buri fcldw donation 1 
bflg dominium rei alicnan prohibitx,dU|f 0(0 
$urfU.£ctttl donatarium frdjfdg Vllt bcjhlrt' 
cig nubi transferirt, nocfc ropb«m|clb<n poft 
mortem auff felnehxrcdes ab istcftatodcvol- 
virt ttcrfrcn tdtUKO/ per Dd. in l. filtusf.y d\- 
vi.ff de leg. z. Scraph. Oiiv. det f. aur jji. n. 
lUPeregr. de fidite. ait 40. juxta illud vulga- 
re : quod nemo ad alium transmittere pollit lia 
id, quod ipftmet non habet, t. nemo fj.de R.lt 
2)nE> bifen» folle jiiTOiecr nidji irren t»a*ui >23 
1.3. & fcqq. dubitandi rationibus ju v 3 f()U|f . 
bifer donacion tfngeaxnber mirO : «ngcfeocii 

berau feteobcit mlr mcftrerm aujigcfufM 

ben/ bap Mjt donatio mccf alieni <Uicf&mg* 

»011 vnmfrbav&nb ben 0 act|]fctxn diiibicu 
cmgcgcn/ionbern auet? jcijt ilrtirlger (bitmucf 
nacw 3 tufo?<t|? ter Jpeurareparmt/ nncaunib 
auff J)«mh§r ©n. fulknmuffe. £>d aud> 
feton Klac 111 Dem §r- /,’eurueopat r b.p..bcii' 
e< clauiul b;p du^je^mgicn {jliiberfaiitf /;n- 
cbe |bn|lali(bi|'e rationcs,fb pro validitate iiu- 
jus donationis elngefiifirr/ fimul una umb|lof 
fen vnb ju bcbtn legentur) uueiir()dibeii. |oiv 
bern tnaiidllein in terminis juris Communia 
& Saxomci , nulla provilionc hominis acce- 
dente, verliren i(>cr/ mddjie bod) foletc dona- 
tio fubprxtextu, quod ad,remunerationcm 
fada, nube Q 3 (f?dnb (ohen* Etenim ad hoc | Z4 
ut donatio rcmuneratoi ia valeat , requiruur 
primo, ut dc meritis in donatione diCtum fit, 
vel alias appareat: licet n. qualibet donatio uf 
prxfumatur fada ob quadam merita, cum 
vix fit, ut quis donet immerito. Attamen Ii u< 
dc meritis non appareat, donatio habebitur 
pro limplici donatione ; & in ea fervabuntur 
omnia jura loquentia in fimplici & mera do- 
natione, late Tiraqucl.jie /. fi uni qu*m vtrb. 
donatione largitus, n.70. & feqq. Secundo re- 127 
uiritur, ut merita fint zquivalentia : Etenim 
onatio antidoralis vel remuneratona eate- 
nus tantum valet, quatenus merita vel fervi- 
tia rebus donatis xquivalent, vel iis non indi- 
gna reperiuntur, Tiraq. d. loc. n. So. Clar. m 
$. donario, qu. 3 n. 4 • & q. S. n 4 Gail. 2. oofi 
js. n 4.0. Mafcard.de prob. conci. 1S6. per. tot. 
Aut.Gjbr.cainm. conci. 4.Ub.3 de don conci. 2. 
n. 46. Atque hoc judicis arbitrio eft relin- ,.f 
quendum, cum certa regula dari nequeat. 
Clar. d q. 3. n. 4.0 d q. S. n. 4. Gail. d. obf. 

3 S. n. 6. Tertio requiritur, ut merita proben- 
1 ur, non fuffii it enim dc meritis in genere vel 
in fpccic clTc didu, nili alias probata fuerint, 
maxime inter pcrlonas prohibitas, quales (unt 
vir & uxor, Tiraq. d.l, «,17. Gail.d. obf. 3t.n 6. 

E Quoniam 


P»S 


Partis Quart*, 
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Quoniam in prohibitis non creditur af- 
fertioni etiam fpeciali donantis, ideo fa&z ut 
valeat donatio alias invalida, per l. qui tefla- 
mentam. ik ibi gloff. & Dd. ff. de probat. L 
cum qun decedens . ». Titia. ff. de leg. 3. Tira- 
qucll ftpe di&.loc . num. $9 • 

2)1 Quarto requiritur, ut merita fint talia, ad 
quar uonatarius alias non tenebatur, vcrb.gr. 
uxor, filius, libertus, debent marito, patri, 
patrono certas operas &obfcquia, qua: fi 
przft ita fuerint, non habentur pro meritis, 
ob qu* donatio alioqui invalida fuftineatur 
,}a & confirmetur. Tum quia in ncccfiitatibus 
nemo liberalis exiftit, /. fi ferro, ff. de hared . 
*»» inftit. & l . proxima, ff. de ritu nuptiar. Tum 
quia merita jure debita non ccnfentur meri- 
ta, qua: robur & vim adui alias invalido tri- 
buant, Bald. Salic. Caftrenfi Corn. Jaf. Sc alii 

134 in leg - fi donatione, de coilat. Maxime fi talia 
ofiicia nou cilcnt impcnfa diu:iflime& extra- 
ordinarie, puta in gravi quodam morbo, &c. 
Tiraqu. d. I. n. /J». Parii! conf. 90.11. ij.ltb. 9, 

dj f^in&crr aucb eme cradi- 

tio fur.Jt^ailgm ferjn fbJU; quam alias dicunt, 
donationem inter virum & uxorem confir- 
mare : t) 4 lill ftlbtgt afldn per clavium tradi- 
tionem 5cf(b<^cn/ & ita pro fida iufjalrcn ((?. 

135 Qi’°d autem non lufficiat traditio fida, 
ad confirmandam donationem inter virum Sc 
uxorem, tenet Ripa, & alii ab eo relati, lib. 

3 . rtfponf. 17. in fin. 

137 60 irrer In gklcbcm nfcfcr / bat utrmrinr# 

liti) angtJOgfnt juramentum: nam quod do- 
natio inter virum & uxorem non firmetur 
juramento, tenet Bart. in l. de don. inter vir. 
& ux. Se ibi Bald. Salic. &: Fulgof.idcm Bart. 
10 1. ium quis decedens. $. Titum, ff. de leg. $. 
AngcJ.j» /. fi quii pro eo.ff.de fidejuff. & hanc 
opinionem dixit communem Socin. confidj. 
Vol. 1. Duennas, teg. 218. ampl. 2. in verf. con- 
trariam opinionem. & hanc aflerit commune 
Chalhnz tn conf. Burg. rubt. 4. terb. fuppofe. 
n. 27. ubi dicit, quod Do&orcs , qui tenent 
ifhin partem , funt plurcs Si excellentiores, 

& longe majoris and or iratis. 

13I Et fanc ubi adus fua fponte irritus cft, 
per juramentum non convalcfcit , & jurans 
tantum adfiringitur hdcin juramenti ferva- 
rc, DJ, 1« e. figmficanteextr.de pigmt . 

Locus ergo cft ddtmdioni Ane. Te (Tauri 
,J 9 dee. 32. ubi 111 controvcrfiiTima illa quxftio 
ne.au donatio intcrcon juges juramento con- 
firmetur, ita diftinguit : quod aut ipfe donans 
" vult revocare donationem & venire contra 
prom-fitonem juramento firmatam, & tunc 
fui 11 ipJius donantis juramentum accellerit, a 
quo line .falut.s zternz maximo periculo di- 
ffidi nou poccft, revocaiT donationem non 
pf fle: quia juramentum, licet non firmaret 
coutraCtem, claudit tamen os jurantis; ut ni- 
fi prius impetrata ab(olutione, agere donator 
haut valeat. Aut vero inter donatarium & 
luredes donantis , ad quos fucccflio de jure 


fpedat, controverfia oritur, & tunc dicerem 
non aditnngi illos ad contradus oblcrvan- 
tiam : quia regula, quae habet, quod juramen- 
tum propter animz periculum iervan debeat, 
non militat in hzrcdc, qui non juravit, cum 
juramentum fit pcrfonalc, & m haeredem no: 1 
cadat perjurium, quod in duuante timetur. 

Et hzc diftmctionon folum favore prohibi- 
tionis legalis , icd etiam ne detrimentum Sc 
damnum tertio fiat, fubfiftcre poterit. 

£Dab<t) fcann aucto tiftfnttf anj? fer ad>r 
4 ula|jtn/ Da^jemge donatio», turvon an j($o 
&<l 0 ft<(f/tam de jure Communi, quam Sa- 
xonico, utpotc Geradam concernens, txrfrON 
l<n t|l. Et ideo duo hzc vincula inagis ligant, 14« 
quam fi unica extarct prohibitio, auth. ita- 
que C. commun. d.fucceff. e. 1. de trettg. & pa- 
co. I. pen. §. fi vero. C. de adoptiou. 

Sic diurnus , quod fi prohibitioni juris ut 
communis accedat nova illa prohibitio, tunc 
res alioquin alicnabtlis in aliquo caiu, non 
poterit alienari, Bald. m /. quoties. C. de fisae. 
Cuimn. ImoL Alex. lal. Se ilii sui fihusfaut. 

§. Divi, ubi Ripa, num. 23. ff. de leg 1. 

Sic prohibita alienatione a legerer fubje- J4» 
6tx rellitutiom , licet poflit alienari, quando, 
alienatio fada elt ab ignorante ignoranti, ta- 
men alienari non potent, fi tcUacorcxprclse 
prohibeat: quia duplex prohibitio plus ope- 
ratur, Alex, tn l quidam tejiamento. b. fin.ff, . 
adSC. TrebtU.Com.confil. 29 4- vol 3% Socin. 
confii 49 • tn fin. <y conf. 7/. tn fin. vol. i. 

Cum ergo duplex iit prohumio, jwramcn- 14* 
tum non fupplct utrunque deicduni, feci u- 
num camum, Bald. in l . fin. $. filus autem, c. 
de bon. qua liber, ubi ait , quod auth. (aera-- 1 * 4 
menta puberum, procedat folum, quando 
aUus cif nullus ratione minoris anatis, letiis 
quando aliud obftaculum peuiur. Dee. conf. 

149. n.6.Sc quod juramentum nou fuppicat H5 
plurcs de f edus, voluit Socin. in L 1. b.Ji quis 
tta. n. 7. & confii. 48. n. 1$. vol. /. Bdio. conf. 

4. n. 4. Ccplul. confii 409. n. 47 • Mcnoch» 
confii 19. num. 39. ubi loquitur in donatione, 
idem Rinunald. alios addens conf. 769. 0.246. 

lniuper non (olcmic jui amentum lue inter- * 4 * 
vcnitjied ex confurtudme Notariorum clau- 
iulz quzdam addua- iuncinflruincnco, quz 
jm amento zqmpollcrc videntur. Sed au ex 
n «nte Dn. donatricis id fuerit laduin, nulli- 
bi apparet. 

Nec etiam impedit, quod hzc donatio a 147 
Prmciptfii luerit Dda, ^ inlupera fimtmo 
Conliltorio Silciiaro confirmata. Conflat n. 
Principes, przhrciin vero Piiiuipum uxores 
<ivC Auguflas, tantummodo juris lulonnuari- 
bus anxiis Se lcnipulolts non ligari, haut vero 
aliquid contra arquiutcm naturalem, ratio- 
nesque Civiles, 6: iu iuitiicc mfius przjudiciu 
facere pofle. 

At vero li hzc donatio valuilTct,& prz- »41 
mortuus tudTe t Dn, Oimmcmu , fe Tuosipie 
( lues 
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C icct forfan ex fecundo matrimonio liberos 
■builfct)hilce jocalibus omnem contra z- 
quiritem & rationem privaflet Dn. donatrix. 
140 Et quod confirmatio judicis haut firmet 
id, quod cit ipfo jure nullum, nelf; confirma- 
tio etiam fupremi Principis tollit cftc&um 
juris naturalis, AngcL in l. ddeptio non j nn 
fdCtd. fi- d. ddtpt. Specui, m til. dt lejar, j. 
imnr tftendendum. retf. il. Iixt. til melem, 
peftarelii.i- emerim. de fent. & te jud. 

1 * Ut St quando in re confirmabili vitium 
non purgabile exiitit, Abb. in e. en tjue ex- 
I m de te )nd. d liem, pdjlerdlii. in (.Cererum. 
Mdtfil.finf. 79. 

0i £t fieri quoque debet confirmatio culti 
caulz cognitione, e. ’. & ibi gloil. exttd de 
tonfitm.ueil velinutil. Mirfil. fing.fr. 

Ha Qualis vel nulla plane, vel non fuffiriens 
hoc nollro in cafu intercefiffe videtur : non 
enim apparet , pa6a dotalia tu; ile lea-, ncc 
patris vel ipfius dotatz przjudicium fatis 
fuifle vel cognitum vel perpenfum. 

Hj ‘2L'lc bann aucti tlftr confirmation faluta- 
ris illa cl alula, quar & alias ipfo jure inclTe 
cenfctur, lalvo fcil. gure tertii, bci;gcbruet( i|t 
35 af)<rc ilUcd.fo Mftr donation tjalber fiilge» 
Utftni tem^Jerni j)arr<c/al< OermtJergngen 
3. gr. ©11. ftiiirn Clacblfjdl fwrnqen maq. 
©elangtnb abet Me anber dubitandi ratio- 
* ncm,ba|}n 4 mHtdjMftt glirjll. fponfjrjlrllll- 
gen ©ditmicf junerfricniten/tiber fond uniu, 
leerben jug«la|fcti/ (olctito tfl- mte I11 lobi 3 u- 
ritTengaeulnir btr rMltbemhttiteiiOdiirnbergl. 
ftfceti Snirtrlitdt jii Jlrorff molnerfifitem be. 
beiitleit gimalanib «ubgefiibre ren rtntm an, 
tem nnb folebem gaU luDerflrbrn/melebet (Id) 
onjrro iitctir bcqclen 

'SAcitcbcn aber ifiaucb Mfebinol In actjc ju» 
ncuimcn/ba|i betj gcgenmdrelger dubitandi ra- 
ronc augcjoanc dispolition rnb iBercrbiiung 
anbtrll iitcbi» aufmci|if/ bann ba§ £ct?og 
f ubrcigO ait bamaltgfn fpouli gr. @11. btr ©c, 
mafjim mcbr htiibetlirt? ftim mrMIenmon bijim 
©efcbmuef/flXargrinjab it crmaO iiitxrfcben. 
tfrn obrrjunctmarben 

inurlrticii felblaeSSott ex perfona illu- 
llriflin.i Dn. fponli gtfrui /'bantitnfiero afletn 
tifri importiren ut hac 111 partejus Saxoni- 
Hr tum locum tueri haut podit. Cujus utpotc 
alias vigore maritus tutor legitimus cft uxo- 
ris , ber alianu l|l fcincc S&clidxn gramen 
2)otmuiib/ mb ntmbi (te mir allen jjjrcn ©u> 
etrn In felit ©rtnb |)r/ baubte*! /a*, i.err. vr. 
r» veri, (o tfl er forti jbt iUorinuno. 

,,6 Sicque uxor etiam de mobilibus fine ma- 
rito donationem facere non poteft. 
a >7 E, in fpecic Ijl nblidxn ©Jcbnfrtrn bratiefcb/ 
buji Me gramen mrfct anberjl mngtn Me ©c, 
rabe merueben / baim nrn ©emiBigung ber 
SBanner/ quorum in potcllate de poffefiione 
ell Gerada, glolf. arr. ej. Iit. i.n.j- 

JDb gl<(4) berotnegen In Wfc* gurfll.£{K< 


berrbutig bt(j -Omn fponfi gr.©n. (id) er(l an, 
griognen/ foufi {(abtnbcn fKerturii» beqebeu / 
nnb bemiBigt/ bafj ifirer gur|f. ©n. ©ema(>lln 
beto JtlelnoMen/ ©efetimucf, tc- naefi frenem 
{Selleben nerfebenef en m ig/ folgr bod) gar nie 
(leraufi ba§ folebet fine confenfu Dn. Paren- 
tis ipfius Dn. fponfz brfetiefcen fdnncn. 

ConceiTio etenim Dn. Sponli 8 e rcnuncia- 
tio juris fui ab eodem fluta, nullo modo prz- 1 
judicare poteft Dn. Parenti , qui utpote pee 
ftipulationem , tllb exprcfsd auigcbmgrcn 
•tlfnbcrfaH tln Jus quzfitum erlanqer. 

S)ann obqletcb blfe gurfilidje tffjrbrretimq 
wn ailetfritt Imcrcifcnten bfltebt/ confirmirt 
pnb beftrrljt morben ; €0 l|l bannoeb in ad, 
mrg lubnberfibeiben/qiiis in hac vel illa par- 
te przdidi inltrumenti loquatur, nec verba 
ultra loqucntis perionam extendi debent. 

getneti rnb ob-iltid) Mfes giirfldrtit gtdu« 
lettt fortfl in qemelti jflrtn ©crmisct/fOforqeu, 
gab nnb aufert/ jurer fctencfeti brrettrigi g(, 
t»e|l mere; “Jfbccti 1(1 folcfie pcnnifiio aberinal 
bergeiiale jurermercten, ne donario prxfertim 
Geradz, contra mulripitccm juris lanitio* ' 
nem in mamum conferatur, przfcrtim inhio 
Dn. Parente, metebet gr ©11 In allmeg/aiam 
parilis dotalibus hoc exigentibus, barem bc, 
miDigcn follrn. Ingtfcfirn bajfdb J^crtog iub> 
»lg< gr. 011 fpcciiluer providendo folgrn» 
bermaflentebet: Obuticb jele ber sf rfffnnng 
brf CfBibbnmbg nnb ielbgrMngg /rimat uujf 
6 c|frn ©litem von nn< rrrfdjrikcn/obet ami 
nerfaujft nnb nerfenbo mere / nnb nnfet ©c, 
mafjl aufi ©c^orfamb nnb fiebbarcin crrmil, 
llgte/ ba te abet mii nu(ero Saircr* ^ergog F. 
nnb fclner iicbbenlfrbrn SrtmlBigiiiig nittl 
grfdxfK/fo foil « nnbiinMId) lori fraffrlof jenn. 

® aun baim nermdg bifirr daulul , foletx 
3 firer gfirfll. ©emamini blfc ©iter/ fb 3 (jret 
giir|l(. ©ii. aud) ratione jocalium trtfjajfrei/ 1 
inhio illufirilf. Di* Parente in favorem illu- 
ftrlf. Dn. Mariti, In (tincti weg beftbtnereij 
megen ; alo crglbe jid) ja (elbfl' baf> 3 !>re gr(I. 
©11. aud) Me joealia ipfi marito nld) idjencfm/ 
aiiove titulo in cum transferirm (inbeil. 

X)af)tro baim e« nod)malen ba 6 et) netblef, 
bcr baf manu glcld) M< beblngec ffeije ahena- 
tion bifer mobd.cn/per fc su|f alie giiH junet, 
fte^eit/ foitfce boet sd fpceialem hunc cafum, 
totalis ncinpc alienationis io D11, Maritum 
inhio Dn. Patre factz.ltblg nlcbt fine gcbll, 
ten verbeil t utpote modo didta jam horum 
padtorum dispofitionc fpeciali.pcr quam ge- 
nerali conccfiione derogatur, id impediente. 

3 £(lstic« juinal nott mefirre bamtr be|let> 
rfeemlrb/(,if ^eriiogfubmigOgr 0 n Inben 
-Cetirafjr^.Pjdbufcn auftirurfenlldwn iufagrn 
ef)un/fjII 6 nem (Irliilgen ©cbmudermao mir 
jfirer gr. 0 n Bormlffen nnbSBIBen ncrcfjrcr 
nber fnrigrgeben/ bag fie folebcO foluto matri- 
monio, mibcr crgiingAi molitu. 

E 1 SSbrauffct 
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/ 9Botauff« abtrmaf juftfiHtfftn/ baf ju iftr 
auffgtrtdlttt foldxr paden, man gar n<tfct bct 
fflfrimmg gttctfbbap blft<gurf?ll*t$rdulfn 
illuilrifiimo Domino marito Wfcn ©ifetnucf 
JBCtrcfrtn bifllgi fttjtt f)HC.' 

*** Ipfa enim reda ratio didat, ei, qni in et- 
iam donationis alteri fuo|confenfu fadz, 
reftitutionem precii promittit , nullo modo 

O^rtin» PnitfiliilM K(Vr^. f fi niinfl 


donari poffe. Quia fafto proprio obligato» 
rio, ne quidem ex per Tona altenus contraeo-' 
nirc quis poteft, 1. vinduMlem. 17. ibi: quam- 
vis alio jure dominium quail ierit. f. d. tvid. 
l.fi ■» fetthu. 26. f. fi filiuifam.fi 'it <«di 3 
indet. A dum in Collegio noftro, bttt MM 
Augufti, Anno 1619, . - 

rilitutionem precii promittit , nullo moao 

Pertinet Confiliomhoccc.ad id quod extar/xpra r»i. i.foL jf. & vide Gravctt. cenftef* 
tem Coftam eeufi. 17- & fieq. 

' Jm^rr Confilium CLlt- 

gatieeuf radiorum ris tiUetee territer» Juttrum, CoOeila cui debutterf t 

C A S V 8. 

2lid>3nrm>o|n« tmSQBur. 3«*«« wb <Mm« *a/rt eitutmju» 

3 qtx ,“»mmg</ «tadjtt Xmtfi *“*»<"' f‘l <■ ’• /■ * lumd ‘ a - & u l' • lt ‘ 
j ferfacn titbm jjjrtn ©gtntpum» 

, i iidjtitr and) nampaffit ieftcngA» 

«xi bit ni*faUcm®tttfng«9Rarcfung/ foti» 
ter ii tln ifceil btrfclbtn/ cnb iwar ftpt tctnfg 
in Sratbtv 3»i ng cnb QMnntn Kgtn ; foldlt 
itfxrniuitr ulle/ audi eit (m Sratfett Skjircf 
iigtn / fcabtn cor cnctrbcnrflitiitn ^afjrtn bic 
con iCtiringtn aBcin mli ©tturen btlegii cnb 
(ciptb (iltcor con nitranno an folcber ©erecbr» 
famt cerfpnbcri trovem- 2(njtr,o abtrcnbtt» 

Htfirn fi* blt con Sracfe foldjc 0trtd)tlgfcll 
an fid) jitbrlngcn/ fo cil blc itptn|iucf / blt in 
jP«t SUiarrfung llgtmanlangtn thur/ tctldxO 
bir cenX>tttlngtn nldn ingtbtn oolftn : tclrb 
bimnad) gtfragt/ob blt con Stat b btfBgi/pin» 
furo foldjf tccnigftf>trtflu(f mit ©ituct jubt» 

(t«ii/ vnbfdjiiiblj ft»n/ bit conSxiilngtn in 
bifttjfjttr quali poflelTion fclcfccr ©crecferfa» 
mt entutbin jui jfTni. 

Rattonts dubitandi. 



, (Ei icid anfjitgi barfirr gtfjairtn tctrbtn/ 
blt co» Sta* fojcn bitfii j&rrt beginnnei tu 
£lvccfct btfugt / bann trflllcb gtbtn bit Dvtcbrt 
JUtrfenntn / bafj llgtnbt ©filtt in territorio, 
ta |ic gtltgtu/ mlr ©trurtn btlegi ictrbtn fol» 
itn. i. 4. 7 o veta, a ff. de ctnjtb I. an. vetf. 
ult. C. de muluub. I. Re Uri pro 6. S ali. & l. 
Munerum. <f. S Patumonieram jn-d. 
ff. de mtwtrib. & baaont. 

OTtltbti mi* ani anbtrn bofitro trfcfcti. 

* juntfmtiquod jus collcflandi iili competat, 
qui omnimodam jurisdiflioncm in .-.liquo 
territorio habet , ut prartcrErncfium Coth- 
man. refp. it. nuin. }A. & nam, jp.vol. i. fen- 
tiunt & alii, quos referunt Wcicmbcc. tan/il. 
17 ■ na. 70. Hcuricus a Rofenthal. irvcf. feu- 
dal.cap-7 concluf. 7 4- *» eddir (ut Iit. F. & 
Schneulcvr. trjd. fiudtl.part. l n. ng. 

SEBann bann bit con Stari) in i&ttin ter- 

* titorio omnimodam jurisdidionem pabtn/ 
bit con®tt(injtn abtrnidil/ali iciO baptto 
tufdJlitfftn fecit / bap fit con Sra* ollrin bt. 
fugi/ btttn con S>«ringtn©wtr/ fo In iprin 


ex i. de confiunt. 

!Difti »11 an* brditni pitmii bt»ifm»tr« q 
btn/ quod colledz rem ipfam vinciam, *£ 
pofledionum onera funt. I. Imperaterei 7- /* 
pr. ff. de publicati. & vettigal. & l. j. C. de 
annonis & tnbnt.lib. w.Thomat. de coSed. 
in prine, nam. t. Natta, cenfil leg. n t. Ce- 
phal. cenfil. tji. eam. 0, lib.j. Coibman. te- 
Jpenfin.num.fi vel. i. 

Olidli tcemgtt/ cnb {uin citrbitn/ wfl fof» j 
4)<i auri) alfo betjgebrad)! tcltbcn/ ratione 
bonorum extra territorium politorum, cives 
pro non civibus , fcd pro forenfibus babciv 
tur, & bona extra territorium fita forenfia 
cenfentur bona, Thomas Parpal. in repetit, /. 
pkect. nam. ff. C. de facrofanit. Ecclefi Coih- 
mtn.diCt.refpenf.il nam. Pe. 

©o 1(1 aud) ffe furtfft* 6« ESeitibgtleJr» f 
itn 3R(liumg/ bapeineb territorii jObtlgftii 
btfugt fei )</ auri) forenfium pridia, bit in fef* 
ntm territorio gtitgtn / mii ©ituttn jubtlt» 
gen/ Cllb magiif ratut poileiToris tcfftn fcfnt 
0tt(d)lfam< fjaben Hyppoiit.Riminald. con- 
fit. 10 . uum. 20 . hi. I. Regner. Sixti». ttad de 
Kci 4 tib.lib. 2 .cap. le nam. 7».8<plures alii, 
quos fequitur Ernelt. Cothrnan. dici, refp, 
n. nam. it. cum multi) fieqq. vel. t. ■ -j. J 

(Enbiliri) rfyut foltbtr SUiVirumq tfnm an» 
f<6inlid)tn©<i)fallbltgur)illd)f ianbsOrb» 2 
nung pag. eo. ullba aiipirucfenllri) cttfifjtn/ 
bap ter jtnig / fo (n tintr obtr anbtrn SWat* 
cf ung ©iint f aufft. fdiulbig' ft Ibige ©mtr aO, 
ba mii ©Kurtu cnb anbtrn ® i fcbicttbtn ju» 
CttlttllOI, - 

Katimes decidendi. 

OTiticoI mm angtiogtnt rationes tint< 
ffarcftn2nftf)fiib/albbit con Stari) btren con 
jjttringtn ©nirflinft()ftiguitr/|b inStaditt 
ffllarcfung Kgtn' mirSitlittn subtlt gtn btfugr 
ftcnfoOtn : itbotf) fan bic mbcrlgc SRcmuns 
mit beffttmSrunb btpaupin icttbtn/civjiBflt 
anfangg mlr blcfcm ttrijilirixn Sunbamtnf ; 
Qmid pars major rrahat ad fc partem minore. _ 
l. queritur- ff- deflatu beain. l.Sancimus.i.ne * 
autem 
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9 dutrm C. ii donat tl^uodq; pars minor ejus- 
dem neturi Se qualitatis cenieri debeat, cujus 
eft pars major. L Lurias, ubi gloi. ii fudit m- 
Jl r u fi. 1. grege. & l.ftq. ubi Dd. ff. it legat. t. L 
pecnLium.l.cum pater S. menfe.de legat. t QBtil 
bann bit von ©tnfngtn btn gr6(itn Sfrfll btr 
ftf>tn.©tirtr fo (n iprrr SRarCfung ligtn/ mfr 
©«uren belegtmfblgt bafcr/ bap (it au* btr» 
felbtnSiirtr tvtnlgflen Speti/ fo in Sratfxt 
greinq vnb ©annrn tigtwmff ©teurtn |ube» 
Itgrn gug vnb fKetbtisabtn. 

10 ®ajm autb furo jfitbnr gtfjJrt/quod res 
una eadetnque diverfo jure cenferi non de- 
beat. I. lum fini ties. ff. it ufurpat. & ufucap. 
Frider. Senenf. c tnf.31. n. 7. & cnf. 13*. n. *. 
Alban. confit, j.n.S. Gratus, rcfptmf. i 1. num. 
4 i- Iit. 1. Menocli. na fil. j. num. 29 1. Iib.t. 

11 <£« tfl autb jum ® rirren {n recbt verftfsen/ 

quod bona civis alicujus in locis diveriis lita 
pro uno habeantur patrimonio.!. Inriiperitt. 
3«. j. 1. ff. ii ixcuftritr.Hi. 35 afjtr bann fblgen 

:i ffcur / bap fo eln sSnr.jer feln ligenb ®ur |um 
grdfftrnSjstii In feiiiem territorio, |tim nsenfg» 
fltnSptll abtr in tlntm anbem territorio II. 
grn f»ar / Oai tvrmger Sptil ralr bem grefftrn 
conjungirt nserben mup vnb von btm qanqen 
|nfammtn8e|ogii<n©wbl(©ttur an einent 
£>rr jutrltgtn fetj Alberic. di Rubnc. ff. it 
muncrib. (sr homiib. num. 49. Oldrad. cnf. 
tif. n. 3 Gratus, refponf. 61, n 46. tib. 1. 

13 fffititbe SJRelming fttrd S(ertr<aud) pirmif 
bt&aubrtt ivtt.cn (an 1 baf brr ©reuten pa I» 
btn/(b urrfFbit ®firet gclt af/ble <ptrfbn<n obet 
®eji?er feliet ©uret obhgirt nserben. BalJ. 
in dutb. defundo, r trf rnoda quare. C. di SC. 

1 ^ Tertull- Qui idem BalJ. in I. propter, in fin. C . 
Qttibamt ctLpoff. feribit, quod collcdar ma- 
terialiter iint res ursi onera , (cd formalrter 
pciTonarutn fubjeVarum. Baldum fequitur 
Natta couf.ttf. r. 4 & cnf't;. n.j.Cacheran. 
itetf es n.qi.Ji{.inl.plactr,Uil.a n.rt C.ie 
SS Eitlef.Mcv. confit, os.n.j vtl.i.Ptrif. con- 
fli, tf.n 6 & ftqq. vot.i. Rol.a Valle, cnfil.pa. 
n.6.& id.vel r Dcc.ctnf tit. plures hanc in 
fustcruiam allegat Hcnr. a Rofcnthal irati. 
ftuAA. cap f. comi, io tn didit, fub hr. D. 

ij Ibann bann furnamlfeb auff Me 9 >crfon/ 
nselcbe bie ©uret befirt ju febeit l||/ per 1. 1. it 
ftdtu iitm.l. quidem rtftrunt.14.tn princ vtrf. 

16 tffc enim debet ff. detur, codtcillor 33 nb mau 
mclsr bad ©urr foiibetn bte «Perfotte fo bae @ue 
befiat/convcnirtn fati : oli » 1(1 fafjer JU infe- 
ritetl feisn. baf llitfct dominus territorii, tn be> 
me Me ©uret ligtu/ foiibetn Ccrftlbig/btmt bet 
petIVflbr folrber ©uret lugt&drig. 

17 gernet bnb ium funffren/l(I be» ben 3 iecbt<< 
gtlrpttt.i cin geiutin/ vnb in ber ^tacncf be> 
rretsrrc couclulion , quodcollcdta, bie ©reu> 
tene exigi non poiTit a torcnfc,in collevantis 
territorio przdia podidente , fed colIeVari 
quis debeat in luo tantum proprio territorio 
etiam de prfdiis,quz alieno in territorio pof- 


fidet, Mynlinger. ctnt.;. tbferr. a. n. ». & 7. 
Regner. Sixtin. tttS. ii Kegulib. llb.i.c. 14. 
n. 7d. verf. contrarium tamen, ubi hanc fen- 
tentiam veriorem ellc teftatur. 

JSJifir SDJelnnnj fetjnb oucb am ©edi(Ien; 18 
bie JXectrOgelefjrreii; ttstlefce ftbreibcn / quod 
colleVans a foreniibus non poilit exigere 
colleVam.nifi munitus fit privilegio, ut etiam 
forenfes fuo in territorio bona poilidcmes 
colleVis gravare podit, nifi item confuetudo 
vel przfcriptio ipii colleVanti Domino jus . 
tribuat exigendi a foreniibus colleVas , aut 
denique municipali cautum iit lege, ut qui- 
cunque bona immobilia municipii in loco 
podideat, ad colleVas folvendas iit obnoxius. 
Andr. Gail. lib. 1 . tbf. prift. jj. a. 7 . Pctr. 
Heig qua/f. 17 . ». 4 3. part. 1. Gratv*. lib. i. 
prati, tbferv. conci /a. num. 16. 

fSaann bann bie bon iiratb feln privile- 
gium fiabtn/ftin confuctudincm obtr pratferi- 
ptionem bepjitbringtn nsrfftn/tiectjautfc ciulg 
©rabrtnt» jtmaltnttlangr/bap fttbtrtu vson 
iDtrrlngtn Fe^enflucf [tn <fb (11 jisrtn Itfjtn untt 
|U i^rtnir^tii^duftrn gt^m/mir ©rturen bo 
Kgtn tndgtn: al« ftijnb fit t>on biftm |f)r<m V 
giirmmm blUlrts abjunsclftn 

23 nb am ©Ibtnbtn / au* bifer 3 )rfotb #st< 
gtn/bitttstil bft ©tturmfo bte tsen 3 r a<b/ nile 
autb Mt rori ® crtlitqen tsen jfsrert rignrsi vnb 
btro iKirburgcr ffiilrtr dniieben r nfttsr j{nm 
felbfl/fbnbrrn gt ©n Idblrdstr fanbftfjafft ju. 
(It^tn. QBtilbann bft tXtefeieK&rer tradiren/ 
quod cu m ille, qui exigit colieVas, utriusque 
territorii dominus eft, przftand* iint coile- 
Vz,in loco tantum domici!ii,etiam pro prz- 
diis, in alieno territorio (itis, Lucas de Penna, 
in 1. en n S.verf. fit fiquidem colleSa.V. ie in ic- 
itor ib lib te. & alii quos refert & (equitur 
Emeft. Cothm. HA. rtfp. 1 i.mj f.& ftq. nl. 1. 

3flbattrmf( gutttgtslg jufebiitffen/bufi bie to 
b an 3 ratb btrtn von SJotingen ftfknftucftfii/ 
bkin jfsttt OTorcfuug ligtn/mit ©tturn inbc, 
Itgtn nleJjt befugr ftpn/fbnbttn b(ttxsn©tmn« 
gtu foiebea jurfiun erlangt rtdst fcabtn. 

-Jum atbrtn tvlrb bift conclufio antb f)lta 
mi! aUtrbfnga befltrcft/ ba{ Camera Imperia • 11 
Iis alfo dccidirt, quod civibus impoiita collc- 
Va, exigi poilit etiam pro prariiirs, quar ipii ci- 
ves extra colleVantis territorium poilident, 
ut attcftatur Hcnr. a Rofenth tr.ui ftudai c. 

7. cencl. t. in diitt.fub lit. B. & Cafp. Klockc, 
itt differt atione de centnbnrienib.ancl. 7. 

aifo vnb am 5 }iunbten/fomt biftm ©diluf 
lujsulff/ bap Mfe Mfstnftutfiln, nstltbt bit von 11 
iDttiliigtn 111 btrtn von lirnds Wattfung II, 
gtn pabtu/ror onvttbtntflKten^artn (str/ in 
©tttinger ©ttmr i®iicfctt bcgrl(ftn tvorben. 
Sluiii|l abtr ber Setbttleprtr be|idnb(gt Mtf< 
nung/bap I11 foltbem gad bit ©teuren von btn 
© urttn an bem£>rr iutrltgtn (tqnsaBba ftlbige 
©utttin btn©ttut ? 3 ut 6 ttn btpmbtn tvet. 
btn. Gail. lib. i. tbf.jj. n, 14. & tbf. 7}. n. i. 
f) <i r lib. 
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# lib.fingulari de pignorationib. obferv. »j. n. 
13. Petr. Frid. Mindan. lib. 2. de mandatu, e. 
43. n. i &plurcs alii, quos memorat & fequi- 
tur Regner. Sixtin.fr. de regalib c.\4,n. 73. 
<£i ifl a«* fur* ge&enbe tma»d|*nlfcbm 
* DvCCfcrfn*/ tjuod etiam confuetudo , itemque 
prarferiptio in praellandis colleftis fpeVanda 
(it, non modo quoad adquirendum collevan- 
di jus, fedetiam quoad immunitatem acollc- 
Vis confequcndam. Et nonnulli hic fpatium 
decennii, aliqui annos triginta, nonnulli qua- 
draginta annos, quidam vero tempus imme» 
morialc defiderant. Balb. deprafeript. pdrr. 2 . 
p. quinta principalis, quafi. 6 . n. 2. pdg. 421, 
Andr. Gail. lib. 2 ditt. obf. s 2 . n. 7. Regner» 
Sixt. fr. de regalib. Ub. 2. c . u. n. 32. & feq . 

QBann bnnn Mc von2D«ffingcn jforer 
burger tnb ^nroo&ner ItfxnfliicfUn / Otfc (n 
SBrotfccrflRartfung ligen/nttbf allcin je&en/ 
brciflftg/vltnjtg/ fontetn tber fcinibctf »nbrn' 
wrtxncflitbcfiarcn mif ©reum bcl<gf/i|l ba* 
(jero bcfldnbig jufcF(tt|fcn/ ba(j fic bcij fofeber 
gtrecfctfanu julJfTen fepen: tmb btc ven Uvadj 
/ttann fcfcon ftlbtgtn bif {uvor gebtttt / folcfcc* 
burdj ^«rjdfjrung vcriofocen fodrten. 
z 4 vjmlicb tff afl()tc tvol {ubetenef en/ tva* e* 
fur cinc groffc mutat ion t>nb (Srnbcrung bcc 
(iteuren vnb ©icurdYicfcer GalhneurbegC' 
beforn/ nitbt afictn jittfclcn 23 roct? tmb 2)<f» 
rtngcmfcmbern aucb£ctringen.tmb bcrfelben 
benad bcm<n$lecf cn / bic in X^rringcr 
cfung berglcitbcn ©uter ligen Jabcn. QEBfldc 
tnnVigc (Enbcrung ju $r(>almng nacfcbarlb 
cfcir ^tnigfdt/ biQidj wrblcrben fefle. arg L fi 
tujus ut 13. § aquufimum effe.ff. de ufufrutt. 
& l. reprabendenda. tbt praftrre luite comor- 
diatn. C. de infiit . & fubfiitut. 

Refolunv contrariorum . 

ISiftr teolg(griinb<r<ii decifioiv^uf fdnen 
3bbrucb'n>06 indubitandi rationibus bdrttb 
15 ber fheucn ifcuf £ami(r|llid>i<<a legi «ju- 
ris textus anlangcnbf > refer icxtus in l. 4. $. 
is vero ff de cenfib. md?f VCn Coi IcVis t»n6 
©uurn fonbctn ren tcnfu, ter }»n&<r|ict>ibfn 
ten b<n ©ffurn : cenfus enim Domino ter- 
ritorii folvendus dc agris alieno in rerritorio 
filis, ut probatur non iulum citato lo.o, fcd 
& textu,/, ult. C. de F.xafleol. titiator . Ub. 
to.&i ultim. C.fiue icnfu vel 1 eliquii, atque 
ita cx Bart. lafcn. & aliis, < n, I. placet. C. de SS. 
Ecclef. rcfpondtt Sixtin. ditt. truci, de regd- 
hb.cap. 1 4. num.71. 

Q\>a* bctrffftn l()Uf textum in /. «». ver/ 
ult. C. de mulier tb Ub. 10. tvirb Oli*\l per ver- 
ba, in his locis, in quibus pi/Tuienr,mfiatl« 
b<!l piopria mulieris origo live patria, rnb 
betitlbiq vntcrfcbitfn ven mariti domicilio. 
Et 1 11 fententia Imperatoris Philippi ,quod 
l 7 mulier non apud incolatKin mariti, fcd in 
propria patria fuftinere munera patrimonii 
debet , ut ibidcin textum illum prxtcr alios 
explicat quoque Cujacius» 
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Quod vero attinet textum in i. 1. Referi- , ^ 
pto 6.%. ult. & l. Munerum, it . §. p 4 rriMi®«is- 
rnr». & §. feq. ff. de muntr. & benonb. Scien- 
dum cft, quod totus ille titulus quoad mune- 
ra, de illis tantum agit muneribus, quar onus 
funt, quod Germani appellamus ^ronbftnfl / 

& quidem onus vc) perionarum, (it quod in 
operis animi provifione & corpore prarllan- 
dis confidit, vel patrimoniorum, ut quod fi- 
militer ad opus aliquod perficiendum perti- 
net, fcd ex patimonii fumptibus, & damnis 
adminiftrantis expeditur. I. i.in prir.e. & $.r. 
feq.% d.L Refcripto 6 §.fciendum $ & S ftqq. 

/. Munerum it. tn pr. & §. t. §. patrimoniorum 
funt , it. $. Patrimoniorum autem 21. ff. d.t, 
cujusmodi onus Patrimoniorum ftrontfenfl 
b<r ©U(Cr tvfgrn / eft exhibitio agminalium ? 
equorum vchrcdariorum, angariarum, & per- 
angariarum prjrftario, d /. Munerum it. S pa- 
trimoniorum autem. 21. ff. d t. Regner. Sixt. 
fr*#. di regahb. Ub 2. tap. 13. n. 17. & ftqq. 

Imponitur autem tale onus aliquod vel . c 
pofTefioribus tantum prardiorum,fivc illi ci- 
ves fine, aut iu(olx,five non fint cives aut in- 
colar, vel imponitur t.uuum civibu-& inco- 
lis, patrimonii tamen intuitu, d. I Re/ripto. 

6 »$. pin. & ult. & d. L ult.$. Patrimoniorum 1 
funt. 18 ff. d . t . & h*c civibus & incolis indi- 5 
£ta munera vocantur mixta munera : quod 
non folis agris alinqucprardiis, (ed toti pa- 
trimonio indicuntur, d. I. ult. in prine. & §. 
feq. ff. eod- tit. 

QBicowl ab<r Nc ©«urn foldirn muneri- 
bus Patrimoniorum qlf icb fn>n/ jcbod) flr^CC 
te nld)f in arbitrio (flltt ©fatf ob<r^l<cf<n/ 
folebf ©f<um fcfn pradiis dflcfn juiniponirai/ 
btimlr ducbanbcre/ bfenlcfcr in fcfbtgcrvO^ar* 
cfung (tijcn / ciber ligenbe @u«r bartnncn 
bm / (n folcten ©reurn obligirt feijn. Paulus 
Caftrenf. in l.fi cx toto. S.m prine, ff. de legnt. 

1. & Mynllhger. refpenf. 64 . nam. fe* decad. 7. 
Quam fententiam probat texti s in l. No 1 n 
potrfiate. 26. ff. de arbitt. & /. 2. $. ittm fi cv- 
tra verf aut erittn potrfiate. ff. de judic. tmt> 

fonbcrlicb in Hfim ** von Xcrringen 
tex iunbm3a^rm/wib vbcr 9)?en(cb<n ©c* 
Nncfcn b« (Irrrrige hh<nffucf (n^raeber 
flftarcfnng ligeubt mi(©«urn fflbf! belcgr f)Or 
beti/ rnb tn felcfcer quafi poflcilion nocb fepn. 

Xi< aiibcr dubitandi rationem anlangetib/ 
bicuet fdMgt baher be^alben nfdfr/Nmdl cet ^ 
nubrenbcil {Ked’f*gcU5rccn bj* colIeVandi 
jus dllrtn ben Regalibus vnb nfdj/ jurisdidHo- 
ni etiam ommrrod.r {ufrftrcibcn Jacobin. d. 
S.Georgio, tud.feud. tn veib. cum mero mix - 
toque imperio, n. 16. & u. d?gid. Thomac. tt. 
de munenb & coHett. $. ne fcienter. n.3.& 4. - 
}*l' 39 *» Wcfcmbec. conf. 4U n. a/.Johan. 
Fichard. confil 20. n. g. & ftqq. par t. 2 . Six- 
tin. de regulib . lib. 2. e. 14. n. 22. 26. & feqcj. 
Johan. Koppcn. quafi. 32. num. t. verf licet 
verum fit . 
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34 3!nb fqnbbtt ren Srdtfcforeul al« blt »»n 
©tfflngm wcbtttgtmlltb ColleiSintes, fon» 
btrn afldn Exccutorcs ttt ®(furtn/n><l4’< bft 
®urttmb. BmiriEiantn 3ur[ll. ® n IdtllAtc 
ianbfcbafft jupnlbttn ftbulbfg jii)n/alfc »(rf 
3' blt iitdnvSmit tn (fn« jtben provincia ai» 
ltin per modum Executionii, non jure quo- 
dam Principi» aut Comitii proprio estt btrt 
23wtrt(>antn gefbrttw. Rutger. Rubnd. dt 
Ctmmiijionib. & CommJ t pari. +■ lib. t. c 4. 
Ktm.if. Meichfner. dectf. Camerti. Imp.tem. 
1. h b. i. dectf 6. num pe. 

36 iOlt ttittt ratio dubitandi (jlnbttt fn blfem 
gal! btr 3Jrfarf> iwgtn nltbts, bltmdl rKbftq 
«nbgtwfjibafi ttc ren ©ttflngm juafltn -3(l- 
ttn blt ®r(ur<n eon bm fitirilgtn itjjtnfiirf» 
lin dngtjogmi «nb bffj bafwr foltb jus #n& 
quali poffeflion n'm>lg qe^abf / #nb bleibtn 
txmnacb btLUdj folcbc c cfxnftuCf bm®«lln< 
gifctan ®i(ur<n obligirt. 
yi ‘Settcjfmbt ttc ffinfftt rationem nnbrigtr 
SBrillUlig ab Auctoritate Dd. I|i man gltnfc» 
n?ol btfanbrlldj/ bajivil 9\<dj!«g(i<firr< foi. 
cbtrrOinnmig jctjtii te ifl ater negativa fre- 
quentioribus Od. calculis in ter prabtic re- 
ccpirt. Mynfmg. d. ebftrv a 1. n. a. & j. Par- 
pal .ut d.l pUnt. n. si. C. dt SS.EuUf Ant. 
Gabritl Roman. iit. 4. Cetum. me l. tit. dt 
dt tuit immunit ion d. o.tt. j.Fichard. confit. 
1 aj. ». 4. /. a- Regner. Sixtin. de ttgtlib. hb. 

t.iAp. 14.HUIV. 7t.?t. &7*. 

.3 (SSrfrur ater/ jete* ter ®at6(it nfdiM b(» 

’ tiommtm bf( trlbtrtlt opinio tetrt in genere 
bm Dctdrrtn gtmJfi/ fo foittre bannodj felbtge 


tn tifrmgaH f(lntJDtnb<r<mg txrurfatfltn.an» 
gtftfctn baf tit voti ©etmnmi foltb ju* colle, 
das exigendi »(b(rbtt«on litati «or latig. 
fleti confuetudine & pratferiptione temporis 
immemorialis vltfcllq adquirirt , Blt {((CObtn 
in rationibus decidendi btpjtbMtif norten. 

®a« IttjllltJ) tmlangtn tfcuf/ Wt SurflHtbe 
®tirt(mb. ianMOtbnung jrrtt ftlbige blftr i* 
Srfatbm tregtn mtbn. S>af nfllt* jbitfce 
difpolitio ren btm cafu rtbtr / taann jtmantt 
tlu obtr m«6r prredia ( anfft In elntt frtmbbm 
®artfun<)iM( ml( anbtm praediis tn anttrtr 
SBfarcfung fdn univerfum corpus matbm 
©fftr rn^r calus «ber tfl voti «inbtit it^en» 
flucferw bit mit anbtm «ll grcITcrn J^eiltn in 
alieno territorio (tn corpus univerfum 814* 
tbtiv tetlcbts (Intriti) condition tmb qualitii* 
rtnl|l/ ndmbllcb itfjmgui 
gliri anftriobmcl btt§utffH(btfanb4orb* 4* 
nungmjin iBmtrfdnb «en ailtn prxdiis juvn* 
(fe()tn t»trt: 3tb«(b blTOdtJusWurtember. 
gicumbK pratlcriprioncs autb illlaffff/ vnb 
nubi prohibirt . »nb btt «an ©tmiigtn blf< 
gtttcbifamt / ©iturtu ttn|uittf)(n/au(b son 
btn (intngcn it()tn|iutfim ftir IdngfUn jure 
prxfcripttbni» trlangt: a 14 folgrt tJh<r<bab ftc ' 
renStiub (ttb in biftm gall btr gtirjtl.ianb*» 
otbnungmcbta jubtfabtm babtn/iclibaft ttb 
3?ni(rj(i(6n(f(r au[j ubdcducintn decidendi 
rationibu»,ber j4niill(ttn®(tnuiig Mn. SaU 
vo tamen alterius redius fentientis judicio. 

Hernicus Sacer, V. ]. D. & Pra- 
fejf.AcitdemM Tulingcnfis, 
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(E* »(»» stfraflO ICanu ein VtftU <m(« ©rafrn/ tmbtr Saifrrl. Cffiaj((J. Jelitt. 
quire, ob ftmt 4(^<n Wm ©raftn 06« 3&r«aRajt|t.an§(tro& faflm t . 

Feuda tn ventant tn confifcationem ? * 

iJMors Civilts quando pro naturali habeatur a num* 

eon mit btgtbrt mor< ‘diu 1*1 M*jtfi.&ml.i.c.d,f,i{,mntt. 

uLa.ua.aar..!. fala H .af. 



\?tl e<n ’ pl ' cr frag num 

c vnb V'nparr<ij{fd) 

1 Q5<tciicf<n jufrc^itn. 2ttt 

r+CJJi !)flb irt? $u W» 

fv |vm auff tag 

1 nart?q<|unn(ii/vni) befun^n/ o>*ig ttta|]cn erfl* 
|fd> »nr<tf(tjiciicl< OiccbiMc&rtt jroac ta^in 
fd7iici»ii I ijuoci ob crtmcu MajeUutis* etiam 
feutlj 111 publicatione bonorum coinprehcn- 
danrur, & bfco applicentur: ac ita fentinnt 
Specular, tit. d ftttd $, quontam. num. 6j. Al- 
* ban tn addit, ad Sart.tn l.fi finita tf. §.fidt 
vcttig iUb. num }. w vtrO. quod jtudum rtvtr- 
titur tn fin. d danm. infeft. Damhoud. in prax 
ctimnt. cap. 66. num. 4. & $ Boer, dectf. 264. 
tntm. 9. in fin. Bcllamcr. conf. 1j. Bartl1.S0- 
cin. confit, 266. 

j Hocque generaliter juris communis ciTe 
ajunt, propter verba univerfalia in t. quisquis 
ibi : bonis ejus omnibus fifco noftro, &c. C« 


ibi: univerfas ejus fatuitates. Et /. t. C. de 
ptt. bon. fublat. qui textus cum nulla diftin- 5 
ftione adhibita loquantur: indiftin&£ quo- 
que intelligendos efle 3junt,per /. d* precio, 
d. pubi, in rem ad & L patri- fi a parente quis 
fuerit manum. 

Et hoc aliqui augent» ut non folum verum 
fit in prar judteium hliorum & agnatorum, fed 4 
& ipfius domini Dircdii, Alberic. 10 3. part. 
jiat qtteft . t6. Card. Zabarcll. in clem. 2 . q. (. 
de baret. 

Ac ita, illud etiam in feudo antiquo, ex pa- 
fto & providentia, h. e. pro fe & liberis aut 5 
filiis concelTo, obtinere ajunt. Specui. & Za- 
barcll. loc. Socin. Scn. conf. 266. in cau • 
fa qua vertitur num. 40. vol. 2. 

0o fepivft fur* anftr nttr n><n< 3 « fafa 
anfcbtnlicbc {Ktdjfglt^rer iuftn&cn/Die &cfldn^ 
big Oa()in fcbilcjTtn/ baQ roann rin 3<jnqf«8t5r# 
fltnrjum^aifal. SJfo/cfl vtto &<jj f). Dvo'nt. 

£ 4 



Partis Quarta, 


Dtrfffet £c(cn / »nb wn fcIMgem antatc fub- 
fcuda dcpcndirtn / aud) taro 3 nfc«tar< ttftae 
3 $K SRfl jCflflf / dl< fupcriorem & univerfs- 
lcm dominum dclinqui«n/furndm 6 lid) a&er 
ba$ crimen Majcftatis in primo gradu tag<* 
alfoann folcta 3 flMc(>m nfcbr tam do- 
mino proximo & immediato , fbnCrrn tam 
fifco domini fupremi & mediati anfKUttb faflf. 
y Sic enim is, contra quem crimen latfar Ma- 
jeftatis a Vafallo perpetratum foret, dominus 
fcudi quoque cfTct mediatus, & fuperior,tum 
tcudum ob deliduro hoc in ipfius perfonam 
vei fuos, aut Statum fuam commiffum, ipfi, 
non domino inferiori & immediato applicari 
deberet, BlofT. in pra&. crim. titul. i. pan. n. 
st. Jacobin. d. S. Georg. in vtrb. d. Cafire 
Rubet, n. ts. vtrf pone prius. Crav. cotif. ut. 
n. 7. Roland a Valle, conjil. 71. n. 26. & feqq. 
Ve/./.Brun. cor.fil $'» n. it. Alex, confli . 23. 
n. 3. lib. 1. Afflid. decif. ite. n , //. Clar. §. fin. 
g quafi.78. n. 10. Confcntit Fcirerius, tn nova 
addit. ad Gutd. Papa decif. 341 . ubi ait: In 
crimine larfa: Majeftatis illud praecipuum ha- 
beri, ut bona emphyteuticaria, fcudalia, & 
fubftitutioni aut rcverfioni fubjeda perti- 
neant ad Principem, cujus Majeftas & Status 
9 cft Ixfus. Idquc nominadm quoque confti- 
tutum effe per ordinationem & edidtu Fran- 
cifci I. Francorum Regis, editum Anno Do- 
mini «539. a Villccotercfts, are . 7 & t- ut 
conftat ex illo tdido in Cod. BrifTonii fub 
nomine Henrici III. Francorum Regis edi- 
to. lib. t. t.f. 

|0 Et quidem duplex huj‘tis conclufionis ad- 
ducitur ratio: Prima, quoniam hoc utile, 
quod habet Vafallus in fcudo , non feparari 
debet a fua cauta, i. c. proprietate, quam ha- 
bet Cxfar , fcd utile debet cum proprietate 
$onfolidari. 

11 Et licet fecundo fifc us loco harredis extra- 
nei fit, ac Rudum regulariter non tranfeat 
•d extraneos hxrcdcs. Rcfpondent tamen 
aliqui, didas rationes in ftibfcudi confifca- 
tionc cclTarc , cum Cxfar habeat pmpi ieta- 
tem hujus fcuJi ,1'at'onc cujus non poffit vi- 
deri hxrcs vel lucctllor extraneus. Net ergo 
veniet ad extraneum pro quanto pervenit ad 
fifcum ac dominum proprietatis. 

Confirmari infuper poteft conclufio ift.i, 
quia fi vafallus cx crimine Maj Jiatis meretur 
privari luo utili , quod habuit in feudo,tunc 
cft neccfle,quod il>u«i utile vel deveniat in fi* 

. fcum, vel ad dominum fcudi immediatum, 
vel ad agnatos. Ad agnatos non poteft deve- 
nire, ncc ad dominum. Ergo rt Irquum cd, 
quod deveniat ad Cxfaris filcum. Quod non 
poffit devenire ad agnatos , cft ttarum per 
tradita D. Henrici Boccri in tracl. quatuor 
qutjhon. fettdai qua fi 3. idemque mipcrrimd 
fatis evicit Ant. Merenda, lib • 6. contuvtrj. 
]ur. cap. 16. & 1$. ac feq. 

13 Adeo ut fcudum ,cx culpa vafalii amiffum 


& ad dominum reverfum, nec etiam poft va- 
falii mortem pertineat ad agnatos. Boccr. d. 

L quafi. 4. 

Sed nec ad dominum immediatum hoc in 
cafu feudunyjervenirc poffe videtur 1 quo- 
niam is fubinfcudando utile fuum jus, quod 
habebat, tranftulit in vafallum fecundum. 
Imo quoniam id fa&um cft cx Cxfarcz Ma- 
jeftatis confenfu, faitem prxfumpto, ita fuu 
jus tranftulit, quod nihil apud fe remanfit. 
Merito itaque nec commodum fentire po- 
teft fubinfcudans, cx illa confifcatione. 

Et quando fubinfeudatio fit ex confenfu 1 j 
domini, quod nihil apud primum vafaHum 
remaneat; diferte fentit etiam Bald. in cap. r. 

$. illud de probib.feud. alien. per Fudcric. ut 
& iu c.caterim dejudic.ad fin . 

Confirmari itidem poteft ilia fententiaex 
communi gloffx & Dd. dccifionc , 1 n cap. /. 

S fimiliter. d. leg. Corrad. ubi quxruut.fi pfi- 
mus vafallus tradidit fecundo tcudum, & fe- 
cundus tertio , vel tertius quarto , &c. quis 
fcudum vindicare poffit ab ultimo in cafu 
alienationis fine domini confenfu ? Et rc- 
fpondent quod primo domino competat 
vindicatio : quoniam primus habet proprie- 
tatem, & primus vafallus utile, quod habuit, 
in fecundum tranftulit, & fecundus in tertiu : 
fic fecundus nulluin fibijus retinuit , merito 
vendicationcm habere non poteft. Quod 
idem in propofito dicendum cfTe Videtur. 

23nt oborol nf« jtgt aufeefufcric SMclnung 
fa|l In gtmtin repi obirt, au* an )(im fctb|tcn ' 7 
9 « I 1(*1 fur biarcfc mtrftii (an / fag 

(in ft&tnfxt! cx iiii vafalii, unquam alivno 
ddufto , jupriguvirrn; ©* nioebrt j«; ♦* 
fnr( bnrir i gan? f*r(nli* tiarfiir gdjalftn 
nirrbrn ( baj} t><r JCalfcrl Wnjtfi. ofctr tlnra 
anNrn £)bcrnir!)tnjcnn / aujfi OKiilgfl Kf 
rubvafalli fcudalia bona fn Janbcn jula|7(n' f* 
lang fcl*<r fubvafallus puti f«(n« fErbtn Im 
irbrn fcpn». Qbix / baS aulfi) wcnlflfl 
aificrlr&inmaitf jus gtgrn «Intra anbrrn glrt« 
*<( ©laute »nb £huliiattn lusfrfduffm/ 
tvclcbcr na*g<(i«ntie Mf«g l«j)tn gtbufertnbtr 
niaflrn bcCicne/ 6af fmrauf «rfo^tcSdi af.tr 
3&r«r jsalfttl. OTajtfl. jBiufltQtn 2Sn» 
i»ifl M flarcf» Snftfitn gtomm/bafj Jjrr* 
bnt* bttete aUtr()6*(lg<l>a*« 3|irtr Xuf. 
Ollajtfl vindiaatque publica; «in @«nug«n 
lnf*«jl« / au* b«rg«|lal( ®<ra domino fcudi 
proximo live immediato, an frtntr (£ig«nv 

tbumbe e«t«*rigf(it ntcbtjir tmjogm nxr&t. 

Sicquc lidcicommifliim rclidum in cafum 
mortis, incclligidc morte naturali, non dc '* 
civili, rcfultamc cx banno cum publicatione 
bonorum, led cxfpcitandam efle mortem 
naturalem, & interim bona, rcllitutioni lub- 
jcfta.tranlire in fifcum cum onere illa rcfli- 
tueudi poli mortem naturalem gravati, latic* 
fime cmicludit Bcrous, qutjl. .r. & Cepha- 
lus (onfsuM.i. 

Et io 
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, Et in fpecie hujui noftri cafa», mulli tra- 
* dam, fetidum confifcari quantum id commo- 
di S: fru&us, qui cx eo percipiuntur, ut fc. ad 
Eifajm pertineant, donec VafitUuMrixerit, Al- 
bei*.Gandmus Salarius, quos refert & fcqui- 
tar-Aiberie. i» !• ftittftaut. qttift- i t. & in 
mb.itm fi dtmtnu ttmfttitii. C.dt hirttic. 
Bald. <» ttf. i.f.fn.infin ftt q*f> jUt i»»<- 
fit. Afflift. detif. IU. n. 14. Boer, ditif i( 4 . 

. Beilamer. ditif. 71;. Eandermpte opinionem 
ampieSitur etiam Hicroo. Gigas, is triS, it 
Crisi. Uft Mtjifl. tu. i. pars, emuniti, trias. 
UftMiitft.liuft.t.nnm.}, ftl-ntUt. t*t. & 
Menoch. qui alio» concordantes adducit 
lutra&. de recuper.foffef. remed. 9. n 260. & 
feqq. plures quoque in eandem lentendam re* 
fert Rofenrhal d.ftud. cap. 11. cewcL 11. Ut, 4% 
&r. Mt quoque conci. 13. Itt. d . 

10 Ei autem hi moventur ratione , quod ea 
' quo poteft vafallus ad fui libitum feudi com- 
moditatem &ufumfruftum, ejus vita duran- 
te diftraherc.ut tradant omnes mi.fi domus . 
*fin.0dtlig.t. Ruin. confi vi. n. 13. lik. 1 . 
Roland. a Vall. conf. 80. num.\j. Ut. t. Clar. $. 
fetidum, quafi. 31. rerfi fuccesfivb, ita poterit 
eandem commoditatem & ufumfru&um ca- 
dent fui viti durante, delinquendo in hfcum 
alienare. • 

jj Hujusquc opinationis fundamentum, eft 
? (1) tn l. Surias florus. $. Comito Felici, ff. d. 
Sure fife. (i) in l.fi poftulaverit. t juhet.ff.4d 
L. lui. d.adulr. ubi in ufufruftuario ita con- 
* ftitutum eft (ut ufusfru&us perceptio ad pu- 
blicum incipiat pertinere) ($)*» c. t. f. ult. 
d. cap.Corradi. (4) quia id videtur rationi 
confonum: quandoquidem Respublica larfa 
eft cx delido vafalli,m Princeps poena: com- 
modum confequarur. 

, Sunt & qui dicant, feudum confifcari 

S uantum ad utile dominium vafalli, fed quit 
fcus illud retinere non poteft, nec enim ex- 
pedit domino feudi Principem habere in va* 
failmn: nec etiam id decet, idcirco feudum 
Vendendum cflc.dk Principem five fifcum par- 
tem pretii pro atftimatione utilis dominii 
conicqui debere, dominum vero feudi alte- 
ram pjrtcm pro zftimatione diredi dominii» 
«ut utde feudi dominium vendendum cfle a- 
licui, qfti velit 6C poflit fervire domino iplius 
feudi. Ita docuit Spec. in t. dt (eud. $. quoma. 
que fi. 40. ejusdem lentent be alios comine- 
moMtMarc. Ant. Peregrin. dt jute fifei. hb. 
23 j.tit. 1. nutu no.vcrf. (t tendum tumentil. Et 
ita etiam Molinam», ad confuet. Parsf $. 30. 
m. 18 e. dicit: quod Fifcus teneatur feudum 
ponere in alterius manum , ne domino feudi 
praejudicetur. 

24 Xbtr bcffcn ofl<* «nanqeftfrtti/ fan Itb m<b 
* mi anbcrfl nftbr «Mt&fcn/bann bap fur* 
ndmHkfc Mt rafew fc$tn/ fo aflrin ad mafeu- 
los vel alios in Inveftitura comprohcnfos, & 

' nunquam ad extraneos hatredes gtlangCtt/ m 


cafu confifcarionis, etiam ob Majeftatis cri- 
men, nUbf ixmJtaiftrlldytmFifco, fontxrn 
atWn t<m itfanfrcrm tfrig fc^ctt- 
2 >ann crfHUfrfb ifi tnfrftrigtn ZK(&(<nif »5 
quod filcus fit loco extranei hiredi s,/.a. C. 

4d L. Iui. dt vi. Ls. C de bon.libttt. & L eo- 
rum. 9 • ff- 4 d L. lui. lUj . . h ; 

Cum autem feudum ad extraneum haere- 
dem nequeat pervenire, ut eft texe, in tit. 4 S. 
4ndgn. velfil. defuntt. cumfimilibus; fequi- 17 
tur exinde, nec ad fifcum deferri poflc.Gail. 
d. p 4 C. pubi. Cdp. 14 • num.3. 

Et fcuda antiqua cx pa<fco & providentia ^ g 
omnino ab ipfa harreditate, feparata funt; 
nam hereditas non tribuit fucceflioncm feu- 
di, fed feparatam &diverlam naturam habet 
abipfofeudo.idcoad haeredes extraneos non 
tranfit nec venit in fidcicommifliun univer- 
fale, cdp . 1. d. fucceff. feud. Dec. conf 39 f- »• 

5. incip. in conf* magnifici. & confil. 78 . num. 

Alex, confil . 29. num. 18. & feq. vol. 1. nec 
etiam praelegari poteft, adeo, ut ne aeftima- 
tio feudi antiqui legatario debeatur: cum a 9 
non lit res, quae deduci pollitin legatum pro- 
pter expreflam prohibitionem legis, per text. 
mcdp. s . $. donare, qualiter olim feud. dltets. 
pot. & ita fe habet communis opinio. 

Secundo, ad fifcum nontranfeunt ea, qui 30 
jure lingulari ad Rei Majeftatis haeredes vel 
alium fpc&ant, L 4 ff. de jure Pdtron. Jure jt 
autem lingulari feudum ad filios vel agnatos 
vafalli pertinet, ex pafto fcil. vafalli primi ac- 
quirentis , ipfiusque domini concedentis, t. 

14. 4. fi Capit anens, ibi : per Inveftituram pa- 
tris & avi in beneficium fucccdunt.ltb.i.feud • 
Vndcamifliim ad cos tranfit, & ipfis dcficien. 5 * 
tibus, ut & ex culpa, in i pium dominum cotn» 
milia, ad dominum redit, tk. 24. $. denique • 

& t. 37. in pr. lib. e.ftudor. 

Tertio eft etiam pro hac noftra fententia, 
textus exprelfus, in cap. Felicis. $.fi qua Vttb ^ 
feuda.de p m. in ubi publicatis Rei Maje- 

ftatis bonis, ejus feudum nominarim addo- 
minum,non r ad fifcum tranfire jubetur. 

Huncque textum , quamvis de Ecdcfii 3 4 
feudo loquatur, generaliter tamen intelligen- 3 
dume fle, apparet cx eo, quia aequitas & ratio 
generalis cxiftit,ubi ad fimilia procedere li- 
cet. L nam ut dit. 13. & feq.ff. d. legib. Specia- 
litates infuper non facile funt introducendae 
Et fenfus, per quem inducitur fpcciale, vel 
fpecialitas in illo cafu eft fugiendus. Alex, in ** 
l. quod de bonis. §. cum fideieommiffum in fim 
ff. ad L. Fdleid . 

Ac qui dicit, permifliim cfle aliquid in fpe- .g 
ciali cafu, id probare & rationem fpeciaJita- 3 
ris aflignarc debet, Decius r» cap. confutuit . 
i. primo, n. 4 .d. apped. Cravett. confil. 229. 
n. tft Ccphal. confil. 207. num. 13. Borgnin. d. 
ufufruR. mulieri reliti, num . f//. & decif.46 . ' 
n. /). Et in fpecie, non fifco, fed aliis feudum 37 
applicari, valailo culpam commiucmc, pro- 
pter 
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pter quam fetidum amittere debeat,palam eft 
ea cdp.i.fvufd&usftsci. priv. tui itftt . t. f. 
frrt. quufuer.prm. tduf. btnef.dmitt. cdp. 
i.dniBequi tuterftt. fidtt. domno. 

|8 Et tum demum (pecialis dicitur catus» 
quando ratio fpecialis aflignatur ad aliquam 
dispofitionem, quarficellaret, ip& quoque 
difpoficio non obtinere poflet. Lfin.ff ii bd- 
ttd. infiit. Anebar. rea/: */. « jK». Angci .fu. 
quilis ratio m przdi&o capitulo , nullibi ap- 

Sf paret. Quarti tx d. c. FtUtis , conftat» feu- 
dum d vafallo nullo modo alienari, ullove va- 
falli fedo absque domini expreffo confcnfu. 
In alium etiam *quc habilem transferri aut 
oppignerari poffe. r. t. dt probib . feud. dlieu, 
fto Litbdt. iu pi. ubi in dida lege in omne 
«tvum, Deo propitio, valitura, decernitur, 
nemini licere beneficis , qu* a (uis Seniori- 
bus habet, fine ipforum permiflionv diftra- 
here, vel aliquod commercium adverfus te- 
norem iftius conftitutionis excogitare, per 
quod Imperii vel dominorum utilitas minus- 

'40 tur. Idcmque fancitur iu tit di probib. foud. 
dlitndt. fit Frtderic. & ibi fequentia verba 
habentur : ut nulli liceat feudum totum vel 
partem aliquam vendere vel pignorarc, vel 
quocunrjue modo diftrahere , fcu alienare* 
vel pro anima judicare, fine permiffione il- 
lius domini, ad quem feudum dignoicitur 
fpe&are. Et paulo poft : Callidis inlupcr ma- 
chinationibus quorundam obviantes, qui 
pretio accepto, quafi fub colore Inveftitur*» 
quam fibi licere dicunt , feudum vendunt & 
In alios transferunt : ne tale figmentum , vel 
aliud ulterius in fraudem hujus noftr* con- 
fiitutionis excogitetur, modis omnibus pro- 
hibemus : poena audoriutc noftra imminen- 
te, ut venditor & emptor, qui tam illicitas 
alienatione* reperti fuerint contraxifie, feti- 
dum «mittant, & ad Dominum liberi rever- 
tatur. 

- 1 Quodque locatio ad longum tempus, etia 
alienationis verbo contineatur 1 quodque va- 
fallus fub poena amiffionls prohibeatur fcu- 
dum ad longum tempus, decem puta anno, 
rum , aut ulterius locare, mulus authoritati- 
bus probat Rotent hal. tdp. *. mtmbt. 1. ot- 
ii*/. 7. uum. t. ubi etiam Alvaroni & aliorum 
opinionem , omnesque cautelas in fraudem 
tegendo alienationis fodas rejicit, rationem- 
que addit, quod in hujusmodi longi tempo- 
ris locatione pofieffio, & firnul dominii uti- 
le jus , in polTcfTorcm tranlirc videatur. Ac 

4 1 licet padum Iit in longa locatione, ne do- 
minium utile tranfeat in eondudorem, non 
tamen eo in cafu vafallum excufari ait, fi ad- 
ftc difficultas , feudum ex hac translatione re- 
cuperandi. 

Si ergo vi expreflorum horum textuum, 

4 * vafallus nulla ratione efficere poteft , ut feu- 
dum ad alium, domino non volente, quicun- 
que ille fit» transferatur. Et qiua dominus 


non debet alium habere vafallum, quim eum, 
cui ex natura fcudi fucccffio debetur , nec 
fubditi alium dominum acceptare tenentur. 
dtg l invitus, ff. defideteomm. Ub. Dec. conf 
445. u. 32. metp . in Cdufn. di me iransmiffd. 
Ergo ncc delinquendo hoc fieri poteft : quia 
delida & contradus a jure panficantur, L 
omnem ff de judic. tdp.fi» d for. compet.cisux 
fimilib. Evcrhard. locod deliti, ud contritius. 

Et quod juris cft in contradibus. idem 6c ^ 
in delidis obtinet, & c contra : mfi fublit di- 
verfa ratio, vel contrarium exprefs^ dcciium 
reperiatur, M. Scph. in Diuleft lur. Ub. i.Ih • 
loj. Quando ergo aliquis alteri per contra- 4 j 
dum nocere nequit ; arquifiimum omnino 
cft, ut nec hoc fieri poflit per delidum : cum 
delida magis fint odiola, quam contradus» 

& perpetuo verum exiftat, ut nemoex alie- 
no delido fentiat damnum. 

Ac poena; fuos debent tenere audores, 46 
ncc progredi ulterius contra cos, qui procul 
a calumnia cxiftunt.tcxt. m l. fi quum fico i- 
legis C. de inoff. tefiunt. I. legem. C. de «*ru- 
tolibus libens, l. ob nur. torum. C. ne uxor pn 
mento. I fi pocnu & crimen, ff. de pun, l i i. 
quod puer ff de mu ner. & honor. 

Et alieni criminis infortunio jus fuum ne- 47 
mo perdere debet, L res uxoris C. de domui, 
int. vir. & uxor. & l fi quis Presbyter . C. di 
Epife. & Cler. Sic & liberti bonis publicatis» g 
jura patronatus non intdliguntur e fle pub- 
licata, l.fi tu hbertdtem. ff. d. bon. Uberi. I, 
fiti. i. de btn. dumn.it. Hcnr. Boc. in c. ver • 
gentis, extr. de luretic. 

Confirmatur hoc: quia prohibitus aliena 41 
re, non poteft facere adum , per quem alie- 
natio fcqui pofTir. I. coduilhs. $. meter, ubi 
Bart. ff. d.lrg. 2. Tiraqucll. d. retraii. eoo- 
Jung (.«. gl. o. nui» jo.v gloff. 14 . uum . 14 . 
Bccius, confli. 2f. uum. 2. 

Sic prohibitus alienare, cenfctur prohi- 5» 
bitus contrahere fuper alicnJtione facienda, 
Bart, iu l. cum lex.ff de fidejuffor. ubi etiam 
Caitrenf. Et coidcqucntcr non poteft etiam 
delinquere: quia delinquendo viam aperit 
alienationi, prarcipue cum alienatio, qu* fit 
ex delido, fit voluntaria, non neccflana. 

Quinto, leges, qu* bonorum publicatio- p 
nem inducunt, nequaquam pertinere ad fcu- 
da polle , apparet itidem ex eo , quia fuis le- 
gibus reguntur fcuda,non fare communi. Et 
confequcntcr cum bonorum univirlitatc 
fcuda hoc in cafu ad fi (cum tranfire non pok 
fune. Etenim ctariflimi jtwis cft, quod in qua- j» 
cunque dispofmone generali , appellatione 
bonorum non veniant feuda , Alex. coufd. 
eoi. 1. vul. 4 . Decius, confil ijp. Parif. conf. 
7.n. t rol. 1 & conf. 1 2 . n 62. vol. eod. 

Hinc dic:t Alex, confil t6 coi. 2. vol. m. 
quod in generali obligatione bonorum, t ru- 
dalia non comprehendantur, Guid. Pap*, 
nuf. 21 j. & confil. 2it. iol.pt» rerf di otld- 
VtSHt, 
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vttm. Affli&. detifi. 26. in prine. Grammat. dc- 
54 fifi. 10 } . ». ito. finit liter videmus , quod a ge- 
nerali donatione bonorum , fcndalia exclu- 
dantur, Affl <ft. detifi t4. Brun. confil. ttj. n.3. 
3 J Gurd. Papar, dut loc. Nec non in venditione 
tonorum, e. 1 d. cap qui Cur. vtnd. ubi om- 
- nesFeudiftx,Ccphal.csn/ 7 / 29.rs.to. Pariter 
5 in generali fidcicoramifto, Bart. & alii in l fi 
Patroni. ff. adTrtbell. cap.i §. quamvis, ubi 
not. omnes, de Invefiit. d te al.faft. Roland a 
57 Valle, tratt. d lucro dot. quafi.f 4- Et pariter 
in rcnunciationc bonorum, Bald, in autb. in 
futcesfione , in fin.C. de fisis & legit. Socinus. 
confil. i 4- n. j. voL 3. Parif. con/il. 7. num. 4. 
& u. Dcc. confi 33}. num. i. 

« Si ergo bis in calibus appellatione bono- 
* rum non venit (rudum ; idem dicendum efl 
in fententia confifcationis bonorum, ut illud 
non comprehendatur : quoniam natura bo- 
norum fcudalium cft feparata ab aliis bonis, 
ut in cis non comprehcnJantur , nifi de cis 



Sexto , fi vaiallus crimen Majcftatis corn- 
is mittit, in ca conditione cft, ut pio civiliter 
mortuo habeatur: Crimen namque Majcfta- 
tis committens, limuUn'.itntomnia,qusr funt 
juris Civilis, /. amsfione. $. qui deficiunt, ff. de 
capit dimitmt. Et hinc fUum perdit adiruni- 
ftrationem Tuorum bonorum, etiam ante- 
quam accufctur, Odolrcd. tn l. eorum patri- 
monia Hum.7dejurefifd.C0d.hb.10 l. fin. 
C.ad L lui. Maje fi. & l. quisquis. J. emanci- 
pationes. ibi : quo primum memorati de in- 
eunda fa&io-ic ac locictate cogitarunt. C. ad 
L. lui. Majefiat. 

^ Faciunt notata Balji in c . Imperialem $. 
callidis, de prohsb. ftnd. alienat, per Frtderic. 
ubi dicit, quod vaTillus committens crimen 
Ltfcr Majcftatis, iplo jure tcudum amittat, 
Andr dclfcrn tn cap. i.tn fin. tit.d feud.non 
fine culp. aniit t Boer, detifi. 277. num. 12. 'tn 
a. pari, ubi tradit, quod in crimine harrcfis& 
laclae Majcftatis, ex die commifii criminis bo- 
na iim ipfofureconfilcata: Tcd illorum ap- 
prehenfio non nifi lata fententia per fifcum 
liat. Quodque bannitus pro mortuo habea- 
tur, tradit etiam Don Garfias Maftrill. de a fi 
£ . 277 • num. $. ut vel exinde apparet, quia cum 
^ illis nulla converfario fieri, ncinoeos tc&o 
recipere vel tolerare, ctbumquc& potum cis 
fubmin:ftrarc, Tcd quilibet cos averfari , de- 
tcftari, & vcluti hoftes perfequi debet. Cam* 
fmr.jcrid>(ij£)r&nuiuj. part. a.tit. i«.$. 

® I tiu ii b<|j()albtn/ adeo ut ipforum receptato- 
res, eadem cum ipfis'pa*ua teneantur, & in 
bannum incidant, iariDlfrifffrOrbnunq Jij 
SSormb*. d. Anno i$2i. tu. gribbrccttr 

^tjdrcr. §. QBtltbc Obrlqfcft abtr. 

Crimen autem 1 * 1 * Majcftatis committen- 
tes , fi ad condignum fupplicium rapi non 
queant, ipfo jure banno notati videntur. 


Quodque pariter publicatus pro mortuo 
habeatur, docet Rofcnth. d.fieud.c.n.fiub n . ^ 7 
f. Et quamvis mors civilis non habeatur pro 
naturali, & appellatio mortis intclligatur dc 65 
naturali, non dc civili nili in cafibus a jure ex- 
ceptis. c fufceptum.verfi non morte, de refienp. 
in 6. Gomcz. in regul. C jnccll.tr. reg. de im - 
petr. benefit. Card. quaft.j. verf.fin. Simond. 
Prxtis, d. interpret. ult. volunt, hb. 2. inrerpr. 

I. dubit. 1. fiolut. 7. num. g. Vine. d. Franch. do- 
cif s 62. num. g. & 9. Honded. confil. 61. num , 

3. & ficq Jal tn /, 1. coi. 1. verfi fieptimb limita. 

C. de hxred infiituend. 

Attamen latis cxprcfTum in jure fcudali 
elTc videtur, ut mors etiam civilis pro natu- ^9 
rali RofenthaLd. conci. 11. num. 7. vel (altem 
tali caufa lubeatur, ob quam fcudum ad do- 
minum redit : quia poft crimen Majcftatis 
commiflum honefte m curia domini amplius 
ftarc nequit, argum, traditor, a Rolenthalio» 
cap. 10. conci. 30. num. 44. & fieqq. 

Quod autem vaiallus, qui taicm feloniam 
vel tale quid commifit, ut in Curia Domini 
amplius Itare 110« poflir, privetur fcudo, eft 
tcxt.in cap 1. an ille qui mterf fratr. dtm. & 
omnes sbt. 

£t licet ille textus non hoc addat exprcfsc, 
non tamen Iulum is, qui fotte ica cj. 6tus, vel ? * 
repulfus cft per bannum Imperaroris,aut Im- 
perii, &r. ut ad Curiam vel fervitia venire im- 
pediatur , dicitur in Cuna amplius ftarc non 
polle, Tcd etiam is, qui corpore quidem veni- 
re, expedire, & in Curia dVcpolfit, nec metu 
autinterdi&o Magiftratus prarfens elle pro- 
hibetur, verum & ilic.qui propter infamiam 
aliquam vel dedecus & inhoncftatem perfo- 
nx ftarc (lea tolerari) a Domino honefte Sc 
fine dedecore inter v jfallos in fervitio, vel ia 
a&ibus curialibus (judiciis forte) verfiri ne- 
quit. arg. text. in d. cap. 1. ibi: vel aliam fc- 
loniam commifciir, v.g. hominem traden- 
do , vel in Curia Domini amplius ftarc non 
polfit : privabitur beneficio, &c. 

Et tacit, quod mors civilis pro naturali 
habeatur, cum utrobique eadem ratio mili- 73 
tare comperitur, poft Afflitt. Follerum & 
alios Maftrill. dccifi. ai j. num. 61. & fieq. 

Et ita , fi gravatus onere fidcicommi/H, 
Monaftcrium fratrum minorum ingrediatur, 7*4 
qui nihil proprii in communi aut particulari 
habere poliunt, ftatim poft fa&am profclfio* 
nem, ipfius Monachi morte naturali non cx- 
pc&ata, fideicommilfum veniat reftituendu: 

& hanc opinionem in judicando & confulen* 
do fcquendam fore', cum videatur veritati 
valde confona, & non folum lit magis com- 
munis antiquorum, (c d & reccntiorum, mul- 
tis tradit Jofeph. d. Rufticis, in repet, ad L 
cum avus d. condit. & demonfirat.lsb.y. cap . 

7 . per tot. Sc noviflime D11. joliao. Mylius tn 
addit, ad Aug- Beroi, quafi. 4U Eamquccon- 
clulionem poft Bald. & Caftrcnf. late itidem 
defendit 
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defendit Ial. in conf i)f- ». f. Itb» i. fubdens, 
in iftjs terminis fc non invenific Dodorem 
authenticum, qui contrarium teneat. Sc pro- 
bat quoque Roland. a Valle in traCt. de lucto 
dtt.quaft .pf.uum.io.&feq» 

-]} Sic & publicatis bonis mariti, eoque foro 
judicato fcu bannito, quamvis matrimonium 
exinde non folvatur, nihilominus tamen quo- 
ad effedum recuperandi dotem & dotarium, 
aliaque jura dotalia,maritus pro vere mortuo 
habetur , caquc recuperat aut refpcdive lu- 

76 cratur uxor Quod item in fortiori cafu con- 
fifcatis bonis mariti divitis, uxor indotata & 
inops , ftatim capiat quartam, non oblhnte 
confifcationc , etiam in crimine laefae Maje- 
ftatis, poft multos alios fatis evincit Maftrill. 

77 de.tf. ii), per difcutf ne fcil. ex delido mari- 
ti, uxoris conditio in ejusdem bonis deterior ( 

7 8 hat. Quodque licet dos, regulariter non nili 

fccuta morte naturali, redeat ad uxorem, 
multis tamen in calibus evenire poffir, ut vi- 
vente etiam viro, dos & dotarium ab uxore 
repeti queat. Pariter ut fcudum non folum 
morte inveftitorum domino cedit; fed & 
multi cafus funt, ubi vivente quoque vafallo, 
feudu amittitur, & a domino vindicari poteft. 

79 Accedit ieptimo , quod licet reorum fr *- 

<ftz pacis bona allodialia cujusvis przdatioui 
relinquantur , fcuda tamen, eorum dommis 
Tclcrv^intur, £ainir.<r>ttricl)r#Ot^iiiui j part. 
i.ut.g. §. i. vrr/oud? Mr de pi- 

et pubi. Itb. 2 . idp. 14. num. 6. & fiiqq Ergo, 
c\ paritate rationis, hoc idem in confifcatio- 
nc ex crimine Majeftatis fieri debet. 

80 Odavb, 8 c hoc quoque confidcrari debet, 
quod regulariter in confifcatione bona im- 
mobilia non cedant confifcanri, fed domino 
territorii, ubi lita reperiunrur. 

8t Eli namque communis opinio, quoJ bo- 
na immobilia in divcrlis territoriis exiften- 
tia, in cafu legitimz tonfifcarionis, lint ejus 
domini, fub cujus jurisdidionc bona evi- 
ftunt, Jul. Clar. $.fiu que fi. 7 ). num» 27. R.0I. 

8 1 a Vall. confil. 7i. num. 14 lib. 2. Oidrad. Con- 
Jil» 17 • num. 17 • multa item hanc in rem cu- 
mulat Card. T ufehus, Iit. C. coni luf. 720. ac 
etiam in calu hzrcfcos ita decidit Paul Chri- 
ftinz, decif 37.V0I.2, ut Se Profpcr Farinae. 
decif Ctmin.il Rold Itb. 1 dt< if, 16. 

83 Et quod etiam in crinnuc Majeftatis , fi 
bona condemnati in alio territorio cxiftmr, 
ubi fune fcparatz jurisdictiones, & fcparatz 
burfz fifcales, tunc civitas vel dominus ha- 
beat ilia bona tanquam vacantia, text. eft in 
l.cum unus.^.pen, jf d.bon auth.lud posftd 

84 quia condemnatus cft cfFcdus fervus pcenz, 

/. qui ultimo ff» de poen. Sc harrfcdcin non ha- 

8 5 bet, Gigas rrafl. i. crmin. Majefi. tir. d ptrn. 

commit. crini. U fc Majeftat. quxfi. 2 fol. j 00 . 

86 Quodque etiam in crimine Majeftatis bo- 
na immobilia pertineant ad eum , in cujus 
territorio exilium, fi modo is habeat regalu. 
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& fic jus confifcandi, decidit Paul. Chriftinz 
decif. I7f • ac quoque Aftlidos, decif jS 2. ubi 
11» did. Cdf. VrfiUut. 

Quod item, fi vafalli fint invclliti de ipfo g_ 
loco cum omnibus juribus etiam regalibus 
tunc ii habeant utile Dominium ipfius lod , 

& ideo omnis utilitas proveniens in ipfo loco 
aut ejus territorio, ad iplos dominos perti- 
nere debeat, docet Bald. in l.fin. toU i. jf»d. 
confit. Princip. ubi quando Princeps donat 
alicui jurisdidionem Caftri, videtur donare • 
omnem jurisdidionem, ideo omnes reditus 
caufarum civilium & criminalium ad cura 
pertinent, refert & fequitur Jafon, in l nnpe- > 
num. eoi . /. rerf ex boc ulttd alios, ff. de lu- 
nsdiCt. Paul, de Callro, confil. )ij. commodae. 

Ub. 1. ubi latiffimc Sc pulcherrime ollcndi*, gg 
quod omnis commoditas , reditus vel pro- 1 
ventus caftri vel territorii pertinere debeat 
ad fpfum feudararium ratione utilis domi- 
nii. Et lient illa pertinerent ad ufufruditt- 
rium, multo fortius ad fcudatarium : cum u* 
futruduarius dominium utile non habeat» 
ficut feudatarius, & quod proinde omnia ju- 
ra, quz erant penes concedentem in dido 
caftrocuin luis dependentibus & accciforiu, 
pertineant ad ipfum fcudatarium. 

Hocque etiam procedit in crimine Icfie 
Majeftatis. Etenim Dodorcs dicentes, bo- 
na confilcata pertinere ad fcudatarios.in quo- 
rum funt territorio, neccifario debent iotcU 
ligi, quando fit confifcatio ob crimen lzfic 
Majeftatis divina; aut humanz, cum alias 
confifcatio non permittatur, autb. bona dam- 
nat ot. Cie bon.profmpt.ftrun.confil ji.col.4. 

Nono, quod feuda nunquatn veniant ia 
confifcationem, led Sc in cafu criminis Maje- 
liatis perveniant ad dominum feudi , com- 
muniffima cft opinio nollrorum Dodorum, 
ut teftatur Alcxand. in /. fi finita. $.fi de ve- 
ctigali» n. 30. d. damn. infek Boer, decif. aij* 
num. 7 C.urc. jun. confit. f. num. 20. Rubeus, 
confil t)4 n ). Botcr. d. regalib. cap. j num. 

112. &c. Fachin. conttovttf. Ub. 7. cap jo. ubi 
quinque opiniones diverias rcccnfct, A: quin- 
tam, quz cft noftra, veriflimam efle judicat* 
Farinae, treCt. d. ddiCt. & poen. quaft. z/. 

6 t. &c ubi plurcs allegat, & inter alia cx 
Caftrenli refert, quod li fifcus talia bona ap- 
prehendat, ea dicatur occupare dc fado.Adr 
dicque, licet contrarium attentaverint aliqui 
Dodorcs , non tamen per hoc a propolita 
fcntcncia efle recedendum , ac num. 6 y. hoc 
etiam extendit ad crimen izfz Majeftatis. Sic 
& Paulus Chriftinzus rol. 1. decif. 300. m 1/. , 

tradit, feutentiam hanc nodram textibus vaU 
dc perfpicuis niti, didosque textus aliam in- 
terpretationem recipere non poflfe, quam 
hanc, ut nempe feudum libere Sc abfolutc ad 
Dominum revertatur, eamque fcntentiain 
etiam communiorem cfie , quod ille idem 
vel. 2 decif firmat. 

Confca- 
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Confcntit Rofenthal. d.fttti. cap. n. son- 
tluf ii. & emet. 13. ubi loquitur io terminis 
commi Ili criminis Maj edatis. C\ax.$.feudum. 
qtuft. 84 , inter alia addens, mihi femper fuit 
vifum iniquum &abiurdum, quod valallus 
potfit delinquendo , domino prxjudicare aut 
agnatis , quibus non polfet przjudicare alie- 
nando; & cum ad hujusmodi feuda non ad- 
94 mittatur extraneus haeres. Ergo nec fifcus. 

Marc.Ant.Peregrin. d. lure fifei, lib.j. tit.s • 

9 5 ». ut. tibi infert, quod fcuda, quz ex fui na- 
tura non polfunt in harredes extraneos trans- 
ferri, vel per adum alienationis, in perfonam 
Don comprehcnfam in inveditura transmitti, 
publicatis bonis vafalli delinquentis non 
tranfeat in fifcum : quia alienari nequeunt. 
Vultejus,d./f«d./i$.L*. 11.». 140. ubi tradit, 
quod in omni cafu, quo valallus committit 
crimen lalz Majedatis , fcudum femper ad 
dominum devolvatur tam antiquum quam 
novum, & tam id quod cx pado & providen- 
tia cft', quam quod ed hzreditarium. Adeo, 
ut cum aliis bona ejus, qui commilit crimen 
4 lzfx Majedatis, deferantur filco, fcudum ta- 
men fifco non deferatur, fed domino relin- 
quatur. -• 

g Et itidem pro communi opinione vendi- 
tat Suarcz, w com. optn. Ut.F. u. 07. quod fcu- 
dum ejus, qui ob Ixlz Majedatis crimen, bo- 
nis exutus cd , nou fifco, icd domino defe- 
ratur. 

5.9 Quod item valallo bannito , fcudum haut 
veniat in publicationem bonorum: quod 
item ii valallus alicujus Baronis contra Re- 
gem dcl nquat.cx quo deludo ejus bona fifco 
line addicta, tunc tali in cafu fcudum non ap- 
plicetur fifco Regis, fed ad dotninum dire&u 
revertatur , multis evincit Andr. Gaii. Ub. t, 
de PP. cap. i4- per tot. Ac etiam Rol. a Vallo, 
Ub. 3. confil. 29, Schrader, in traft feud. part. 
,0 ° 9. c.9. n. 1 6 & feqq. ubi docet, li bona vafal- 
li propter delidum fuerint publicata , quod 
tunc vafailus fcudum perdat , fed illud non 
q-jidcm fifco, fed vel domino vel agnatis ap- 
i*i Pacari- Ant. Merenda. Itb.j. eontroverf.jnris , 
eap. 21, ubi ait, in hac controvcifia certum 
cJic , & ideo fi evenerit cafus , quo fecundum 
jura feudalia, vel fecundum tenorem pado- 
rum inter eun»&vaiallumfadorum,feudum 
ad dominum rqdcat, nihil cfTe, quod de con- 
fifcatione tradari poflit, tunc enim clarum 
effe, qnod fcudum ad dominum pertineat. 
»02 Qui idem cap.feq . circa illam quiftionem, 
an emphyteutis acquiratur filco, cum alicu- 
jus bona publicantur, ita formalitcr feribit: 
Jr' ileus duplici cx caufa poteft emphytcufm, 
oc qua agimus, libi vindicare, vel cx perfona 
ejus, cujus bona publicata fuerunt, vel cx ali- 
qua ciaulula in Inveftitura comprehciifi. Ex 
pcrlona emphyteutz , fi fifcus emphytculin 
vindicet, in promptu rcfponlio cft, euin id 
nullo jure facere: nam cum emphyteutz bo- 


na publicantur, ei adimitur dominium rerum 
fuarum, & omne jus quod habet, U J. in fn . 
ff. d. bon . damnat. Igitur extindum eft jus , 
quod in re cmphyteutica habebat, fruftra 
igitur cx perlona ejus fifcus emphyteuftn fibi 
vindicat, quia nemo pius juris in alium trans- 
fert , quam ipfc habet. 

Si vero fifcus fibi vindicet emphytcufin ex l0 | 
aliqua ciaulula in invcftcftitura polita, tenor 
ejus infpiciendus eft, & fi ita concepta fuerit, 
utpoft cum, qui reuseft, perveniat ad ejus li- 
beros, aut ad alias certas perfonas, res explo- 
rata cft, fifcum excludi» Si vero in Inveftitura 
dicatur, ut perveniat ad harredes etiam extra- 
neos ipfius : in favorem fifei dubitari poteft, 
cx co.quod noftri dicere folent, fifcum locum 
hzrcdis extranei obtinere in bonis ejus,cujus 
bona publicantur, hinc enim videtur, eum in 
Inveftitura fuiflc comprehcnfum. 

Contrarium tamen verius effe puro, quia I0 £ 
hxrcditas duplici tantum ex caufa defertur, 
cx tcftamcnto & ab inteftato, fifcus hzrcdis 
locum in fpecie,dc qua agimus, per llmilitu- 
dinem folummodo obtinet, in eo autem fi- 
militudo confiftit,ut ad inftar hzrcdis adio- 
ne pcrfonali,qua defundus tenebatur, poflir 
conveniri fif.us, i 2. C ad L. lui. d. 12. pubi. 

Non rede itaque cx hoc deducitur, eum 
in Invqftimra cfTe comprehcnfum : quia ni- 
mis a foliio loquendi more hic fenfus dilr r, 

& ideo non licet nobis eum fcqui, L. Labro ff. 
de fupeU. legat, maxime in prxjudicium do- 
mini di redi. 

Padum enim obfcurum contra eum ex- »•* 
ponitur, qui illud pofuit, /. fi emptione. 34 & 
ibi gl.i* verb.intellexerit.ff.de conrrab. ernpt . 

In favorem quoque fifei dubitatur, fi fue- *°7 
rit in Inveftitura didum, ut emphyteufis per- 
tineat ad eos, quibus cam emphyteuta dede- 
rit, cum enim fadum judicis , partis fidum 
ccnfeatur, fifcus ab emphyteuta videtur em- 
phyteufin accepiflc , cuna ei per judicis fen- 
tentiam res adjudicatur. 

Contrarium nihilominus verius, quia di- ,0 * 
ftinguuntur fadum partis, & fadum judicis, 
cui pars non afTentitur , & ideo per limilitu- 
dinem folum verum effe poterit id, quod di- 
citur fadum judicis ccnferi partis fadum, & 
proinde non erit fatis , ut fifcus in inveftitu- 
ra contineatur. 

Sed quid fi dicatur in inveftitura, emphy- 
teufin pertinere debere ad omnes fucccffo- 
res univerfales & particulares emphyteutz, 
fifcusne continebitur ? 

Pro fifco urget vis verborum univerfa- 
lium, neque dubitari polle videtur , quin fi. 
fcus fit fuccefior particularis ejus, cujus bo- 
na publicantur. 

Io contrarium urget, quod incredibile *»« 
cft, partes, dum Invcftiturz verba tameffufo 
fermone conceperunt, dc fifco fenfifle : nam 
F incrcdi- 
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incredibile eft, eum, «ui emphyteufis primum 
«mccfia fuit,fifco eam ftipulari voluific: quia 
homines fifei nomen horrent, ciq; quantum 
polfunt, detrahere curant. Quod fi is >non 
cogitavit de fifco > multo minus dicendum 
eft, dominum diredum cogitaviffc, cum ejus 
interfit, rem citius ad fe reverti. Itaque cum 
in coDventionibuainfpici debeat, quid fuerit 
•dum inter panes, L eum in lege. jj. de con- 
trab. empt. non putamus fifcum eflc admit- 
tendum. 11 a fimus Merenda, in inclyto Pifd- 
runt Gymnafio, luris Civilis celeberrimus Pro- 
,U f e Jf er ' Etccnd omnes ha* rationes adhuc ma- 
gis iu feudo , przfertim redo fcu mafeuiino 
militare confpiciuntur. 

i lj Et confentit per omnia Joh. Petr. Surdus, 

decif. si 4 . ubi multis probat : bona prohibi- 
ta obligari, non venire in confifcationcm,pu- 
ta quae alicujus Majorib. in emphytcufin con- 
W ccfla fuere. Eo quodprzdidacmphytcutica 
res ex pado fuerit prohibita hypothecari& 
obligari, late Peregrinus de lur. fifei. lib.f. th, 
pf hn.yt. ubifuftinet, quod ftatim confifcatis 
bonis, fubftitutus,vcl is, in cujus favorem fa- 
&a eft prohibitio, capiat bona, non exfpcda- 
ta morte gravati. Infinitos quoque cumulat 
Farinae. Ub. i. crhn. quafi. jf. n. jf. &j6. ubi 
iis ponit, quando folumeft expre Ise prohibita 
alienatio, & quando adeft ndcicommiffum 
cum exprefla prohibitione, & utroque cafu 
impeditur confricatio. Ac quoq; ibidem Sur- 
dus contrariis nervose rcfpondct.. 

Decimo aperti juris eft, quod fi culpam 
7 five ddidum fubvafallus committat, propter 
quod teudum alioqui ad dominum devolve- 
retur, fubfcudum non fuperiori domino, fed 
immediato, qui fubinfcudavit, aperitur; prout 
eft cafus legis, qui quscftionem hanc determi- 
nat, in cdp. /. §. tUud.de probibit.feud . alienat . 
perFtderic , ubi Imp.Fcderieus iu hzc verba 
fancit. Illud quoque praecipimus , fi vafallus 
de feudo fuo alium vafallum habuerit, & va- 
fallus vafalli dominum domini fui offenderit, 
feudo fuo privetur, & ad dominum fuum, a 
quo ipfc tenebat, revertatur. Ibi ergo pro- 
ponitur duplex di&um: Primo quod vafallus 
privatur feudo, quando vafallus vafalli, do- 
minum demini fui offenderit. Secundo de- 
ciditur, quod feudum ad dominum fuum, h. 
proximum revertatur. 

ut Et notandum cft, quod ille itextus loqui- 
tur generaliter, de offenfa domini mediati, 
nec aliquid innuit dc offenfa digna confrica- 
tione bonorum vel non. Minus etiam tangit, 
an primus vafallus habuerit fubv» fallam dc li- 
lia ccncia primi domini vel non. Quare non pis- 
tamus, diftum textum effe rcftringcndum ad 
prardi&os duos cafus, quoniam iftr divina- 
tiones merito funt fugiendaew Sed textus ficut 
indefinite loquitur, ita |idcfinitc& generali- 
ter debet intclligi : quodetiam multis probat 
Anton. Guctta, ctnf, 6. mtm . j*. 
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Hu jusque faniftionis rationes ftmt fat evi 
dentes: Tum (i) quia fubvafallus proprie 
loquendo, non eft domini vafallus, fed imme- 
diati: proinde licet adverfus mediatum deli- 
querit, tamen cum non fit ci obligatione va- 
fallitica obftri&us, feudum quod ob delifhitn 
contra ipfum commifTum perdit, non ad ip- 
fum,fcdad immediatum, a quo fubvafallus 
id habuit atque recognovit, optima ratione 
revertitur, cap.t. §. denique, quo fuit prima 
caufa , cdp. i. verf. cum autem non tlle. qui tu- 
ter j es. futt. dom. 

Tum (2) quod alioqui fi fubfeudum ad M 
fuperiorem devolveretur, foret in potcftate 
fubvafalli, delinquendo contra dominum fu. 
periorem, intervertere fubfeudum domino 
immediato , ejusq; conditionem reddere de- 
' teriorem : fiquidem fuperior, quoniam fub- 
feudi proprietas ei competit, addoque do- 
minium utile cum diredto confolidatum eft,' 
non recognofceret illud ab inferiore, nce 
pro eo, quippe quod pleno jure fuum effe 
ccepit, ferviet. Quanquarn ctli recognokc- 
re,fcrvircquc tenerctur,nihilominus m feno- 
ri grave przjudicium inferretur, qui propter 
potentiam fuperioris, Sc quidem domini fui, 
quem ut revereatur oportet, longe difficilius 
ab co fervida debita confecuturus c flet, quam 
ab alio. Confequens vero abfurdum & ini- 
quum eft, cum deli&um unius non debeat 
redundare in detrimentum vel przjudicium 
alterius, nec quisquam alterius odio pra;grst- 
vari. c. non debet, d. R. l. in 6 . 

Nec etiam fubvafallus five alienando, five 
delinquendo, in prarjudicium domini proxi- 
mi feudum transferre poteft in eum , quem 
non vult, nec eum tenetur habere vafallum, 
licet fit parilis conditionis cum fubinreuda- 
to. cap. 1. d. fratr. de novo benefic. invtfitt. 

Tura ( 3) quia licet offcnlus, feudum non 
confequatur, tamen fatis habet injuria* fua: 
ultionem , dum feudum aufertur fubvafailo 
delinquenti, & applicatur domino immedia- 
to. Natta confil. 119. num. 1 . Sonsbec.de feud, 

Ij. num, 41. 

Et vindica domino competens, non id 
operari debet, ut mediatus dominus, qui in- 1,4 
nocens eft, ex alieno dcli&o ulla ratione prae- 
gravetur, damnumvc fentiat in jure fuo. 

Nc igitur ex duobus vafallus , quorum 
unus deliquit, alius fefc fideliter geffit , con- 125 
tingat utrumq; privari feudo hoc, ficut uter- 
quw privaretur, fi feudum publicaretur, de- 
bet dici, ipfum feudum non effe publican- 
dum, fed in primum vafallum transferendu. 
Eamq; rationem pofuit Jacob d.Bclvifquem 
refert Bald. in cap. 1. $. illud, d, probib. feud. 
a lien, ubi dicit per hoc videtur determinatio 
vera, quod ille, qui offendit dominum domi- 
ni, dicatur offendere proprium dominum. Iit 
inferius fubjicit: determinatio eft vera, quia 
■on poteft vafallus facere deteriorem condi- 
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tionem domini fui : quia fclonia fecundi va- 
falli contra dominum nocere nequit fecundo 
domino fuo. 

Confulitur ergb domino remotiori , in 
quem deli&um eft commilfum , fatisfa&io- 
ne de injuria (ibi illata, & damnis perpellis, 
confilcando allodialia, & puniendo vel pro- 
fer ibendo ipfam perfonam delinquentis, ad 
qua: nili dominus proximior requifitus vafal- 
lum compellat, &luperiorem juvet, etiam 
proximior jure fuo cadit, & feudum ad rc- 
motiorem dominum redit, d. §. illud, verf & 
ntji vafallus. Za L d. p. io. num. 59. Sonsbec. 
f. 13 n. 4o & feq. Rofcnthal. cap. 11. contlufi 
ii. n. 3. verf. fi delUlum tn primum dominum. 
Guctta, confli. 7. n. 22. & Jeq. 
l2 ^ Ac Itcct Mariaru Socinus jun. conftl. 134* 
n. 4.V0L3. diftmdtione ccnfcat utendum ita 
quidem, ut ii partem feudi vel ejusdem rem 
linguLicm in fubfeudum conceflerit valal- 
lus, rcliduum fibi rdervaverit, (it locus dis- 
'politioni, d. $. illud quoque, iecus ubi totum 
fubmreudavic. 

Tamen illa diftin&io confunditur non 
*** modo per rationes modo ponderatas, hoc ca- 
fu non minus , quam illo militantes , verum 
etiam quia nec textu juris, nec ratione diver- 
litatis evidenti probatur, potius ci manifefte 
retr.igatui live repugnat, d j. illud quoque, 
cujus verba fuo fub ambitu tam hunc, quam 
illum comploduntur caluin, ideoque gene- 
raliter & mdilf inde, prout fuere prolata, in- 
telligcnda veniunt, l. 1. '§ generaliter, ff de 
legat, praftand. vel eo m 3 gis , cum lege non 
diitingucnte, nec nobis diftinguerc liceat,/ 
3. ibtgloff. ult. ff. d. offic. Prafii & in terminis 
Icntit Uei n. in d. §. illud quoque n. 1. in addit. 
late Guctta , confil. 6. & per dtfcurf 
t)9 Nec dici poteft , vafallum , puta Ducem, 
Comitem, aliumvc Statum Imperii portio- 
nem aliquam de Ducatu aut territorio fuo 
feudali Nobili alicui in (ubfeudum conceden- 
tem , per hanccc fubinfcudationcm , omne 
jus fuum utile tranlfulilfc: quia illud jus trans- 
latum eft utile inferius , & eft aliud utile fub 
illo fupc‘riore, ut ait Bald. d. c. caterum. d. 
«Ii judte. §.fin. coi. 1. vel poteft dici fecundum 
Alvarot. in cap. 1. de controv. Inveftit. quod 
primo Vafallo remaneant jura fervitioruin , 
jura fcil. in pactum deduda, vel confueta de- 
duci, qua: poflunt a primo vafallo peti, cap. 2. 
d. ex ce fi Pralat. 

, 3S Nam & eorum ratione is, dominus quo- 
dammodo dici poteft, l. talem. §.fin. d.bared. 
injht . & cum Baldo tranfit Alvarot. in fin. 
tol. tbi litam etiam quaftionem format in 
terminis Jacob. d. S. Qcorg. tn verb. diftique 
va falli, in 2- & 3. col ibt.quaro an dltquid re - 
maneat ap. ipfum primit vafallum fubmfeudan- 
ttm. Et dicit, videri quod non, quia vafallus 
fubmfeudans,tranftulit utile, quod habuit. 
Etfubjicic, vos determinabitis contrarium, 
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& dicetis, quod apuu ipfum vafallum rema- 
neat quoddam quali utile dominium ratione 
juris vafallagii, quod habet in vafallum, quem 
fubinfeudavit : 

Primo item vafallo refervata eft fidelitas 
fubvafallorum. Hocque verius eft: quoniam 
vafallus meus non eft vafallus primi domini, 
nec ccontra Imperator tenetur fecundo va- 
lallo aliqua lege feudi, nec Imperator pepi- 
git cum fecundo vafallo : 

Ac (i vafallus acquirit fibi alium vafallum 
de voluntate domini, tunc non delinit etiam 
vafallus domini , nec feudatarius, nec cedit 
feudum alteri, fcd concedit. Et fic eft repe- 
rire utile dominium fuperius & unie inferius 
iub illo. 

Et fic in cap. 1. paragtapbus illud, d. f, in- ll6 
telligitur procedere in valallo primo, conce- 
dente feudum (ecundo, quod non definit 
e(le vafallus domini. Nihil ergo poteft obfta- 
rc, quin ex oflfcnla fecundi vafalli, feudum, 
quoipfe privatur, perveniat in primum va- 
lallum dominum fuum. 

Secus autem dicendum in vafallo venden- «7 
te fetidum dc confcnlu domini : quia omni» 
no delinit clfc feudatarius. Fclin. in c. qux in 
EccUJiarum d. conflit, tn 6 . declarat. 

Licet cigo utile dominium piimus vafal- |J# 
lus in fecundum tranftulififc videatur : quia, 
tamm remanent rcliquiar, & eidem 'a Ir un- 
do fervitia debentur, & ip.V primus eft do- 
minus quoad fecundum vafallum, cumque ci 
seque recognitio & fidelitas debeatur, (icquc 
pro vafallo fubinfcudanris haberi debeat; ex 
hoc jus fubinfeudantis non eft in totum ab* 
forptum,/ talem. § fin.de/ured tnfht. 

Et ita ratione illorum jurium remanen- 
tium fubinfc udanti, ipli feudum applicatur, 
non Cx faris fifeo. 

Quidam etiam voluerunt, utile dominiu 140 
remanlilTe penes vafallum fubinfcudantcm, 

& fecundum habere exercitium ,iftius utilis, 
Andr. d. Ifcrn.i» cap. 1. de probib.feui. alten. 
per Peder. & Afflidfc. ibid. n. 13. dicens: Nec 
obftafe, quod dicebat Jacob. d. Belvifo, 
quod Baro infeudando alteri, nullum fibi re- 
maneat dominium. Nam fubinfeudanti re 
manet utile dominium, & fecundo infeudato 
transfertur exercitium utilis, vel habet utile 
dominium fubaltemum. Et fubjicit,quod 141 
litcra/cff d. 3. illud . expi^fse dicat, feudum 
propter culpain applicari Baroni fubinfeu- 
danti, & quod contra illum textum durum fic 
calcitrare: ut etiam dicebat Hernia. 

Quin etiam Affliiftus dicit in quxftione . 
glollx de ultimo vafallo alienante, quod feu- *** 
dum aperiatur domino immediato, non me- 
diato. Quod fi velis dicere, glofiam & Do- 
dtores communiter tenere de primo domi* 
no mediato , non immediato. Rclponde- 
mus , eos loqui in alienante ex contra&u 
venditionis a fecundo vafallo, cum confenfu 
F 1 domini : 
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domini: fecus (i fimus in dclifto, quando 
primus dominus offenditur per dcli&um, fe- 
cus per contrattum. Quoniam tunc feudum 
applicatur fecundo domino, d.$. illud, cui fine 
divinatione, ut jam diftum cft fupra, rcfpon- 
deri non poteft. 

Acfi apud primum vafallum rcmanlit uti- 
le dominium (altem fupcrius,tunc applicato 
feudo ipfi domino immediato, nec tunc uti- 
le fep3ratur a fua caufa, fcd conjungitur fuat 
caufx,& magis congruit, quod conjungatur 
caular proximat, quam remota?, cum etiam 
proxima caufa habeat utile fuperius, & utile 
lubalternum tranftulerit, quod propter fym- 
bolum facilius poteft conjungi utili, vicinio- 
ri^. i. d. accepi dar. 

Et ad effe&um in cfle producendum caufa 
proxima & immediata , magis influit quam 
rcmota,quod multum fubdliter dcclaratBald. 
in d.§. illud, d. probib.feud. alien.per Federic. 

Hancque fententiam adprobant, & multis 
rationibus flrmantHerman.Vultcj.de feud. 
Ub. i . cap. ii. num . 143* fol. 674 • Andr. Kohl, 
tratt. de fubfeud. cap. 4. mj2. & feqq. Rofen- 
thal, cqp. it. conci. 10. & c4p.11. comi . Schrad. 
puri 9. cap. t n 1. atque in hanc fententiam 
tranfiifle Lipficnfes in cafu alienationis feudi 
fine domini confcnfu fa&ar, tcftatur Hartm. 
Piftor. obftrv.fingul 96. eandemqua fenten- 
tiam late quoq; defendit, ac pro vera & com- 
tnunilTima venditat Ant Quetta, confil. 6. 7. 

Ubi in favorem Inclyti Fcrdinandi I. Re- 
gis Romani, & Archiducis Auftriar, contra 
Serenifiimum quondam W. Ducem V. rc- 
fpondet, fubvafallum in fupremum dominu 
delinquentem, amittere quidem feudum, fcd 
illud ad immediatum five proximum Feudi 
dominum pervenire , multis ac nimis etiam 
operose probat. 

Et quamvis tum temporis W. Confiliarii 
& Advocati contradixerint , jusque Ofaris 
defenderint, controvcrha tamen tum mota 
duo haec lingularia habebat, f i)quia tum non 
ut in prarfenti de particulanbuscaftris& pa- 
gis, aliisquc limiiibus bonis, fcd de univcrlo 
Ducatu, in feudum concedo agebatur. 


^ Quo in cafu multi Interpretes juris, & im- 
primis Mari an. Socilt. jun. jam fupra lauda- 
tus , confil, ij4‘ vol. 3. qui tum temporis, jus 
W. contra Quettani & alios defendebat, opi- 
nantur, fiunivcrfum feudum a primo vjfailo 
fubinfeudatutn fuerit, tunc fubvafallo delin- 
quente, fcunum ad primum fcu fupeiioicm 
dominum redire Qua dc fa&i fpecic ut jam 
dixi, nobis nunc non cft fermo. Qa.:mvis & 
harctc lententia Mariam Socini per j.im lu- 
pra dcdudfa , admodum co>.trovcrfa exiftat. 
Ac infiipcr ( 2 ) in prardi&a W ■ caufa Inviftif- 
fimus Carol. V. Rom. Imp. omne jus fuuni 
remiferat, prxtcnfumquc condonarat deli- 
ctum, ita ut dominus lubinfeudans non po- 
tuerit feudum fibi apertum clfc urgere. 


23nb f^nben nrtr afl&lc bnangcrtgf nftb* 
laffcn / bafj in terminis rnferer gege mwrrigm 
$ra$/ wlc roir glaubfrafFf btricbfcc/ abtr fclb|t 
nlcbf B<fcf>tn / <in flubfu&rlitb confilium fiit 
•OcnnlEr^crijog icopolbl ^)od>fr(l(. £)urd?(. 
bon -Ocnn Sarln t>en ^ircbbcrg / Canonico 
au fpaffauauflFgcfcijtf/ tmb crjTlicb au gcDad?# 
fcm 9>afTnu7 (jcrnadxr aucb au Onoltibadj 
nac&gtmicfrfcijn fofle. ©arlnntnvnatttifci» 
licbnccb mcljranbcrc /bnDaflhcro aolblcnlb 

djt rationes jufm&cn fcpn tvcrDcn. 

$nb bifer anjcijo au wr(>otftcr ©enuge U» 
f?drcffcn>nfmrdecifion,f6nncn notb rn6gcn 
Dic oben au (Elngang gefate dubitandi ratio- 
nes fclncn 2lbbrucb gebefiren : bann pbwol ( t 
de jure civili ob commillum crimen Maje- 
Itatis, aQc Dcfj delinqucntcn ©uter conflit irt 
iberben moge» : fo l|i jcbocfc folciw* vd ipfa 
naturali aequitate di&antc , allcm auff fcinc 
ci^nc/ garnlcfcrabcrauff fcinc* ^cib*/ vel 

bona reftitutioni obnoxia aliave conlunilia, 

& ita etiam confequenter (n femen tt<g du(f 
bic$cf>engufcr (fic ^ocn Dann mere hxrcdita- 
ria, ejusve naturae , ut pro lubitti poffeflons 
ad quemcunque alium transferri queant) $u« 
alcjcn. ©cflalffam aucb bcrcif0 bcp Der fumf# 

«11 decidendi ratione 2Jnrcgung gcfd?c()cn / 
quod fub appellatione bonorum in cafu co. - 
fifcationis fcudalia non comprchcnd/ntnr. 
Feudum enim non cft dc facultatibus vafid- 
li, fcd duntaxat utile ejus , donec naturaliter 
& civiliter vivit, proprietas rero pertinet ad 
dominum fcudalem, &c. & ita feudum apt r- 
tum vel confolidatur cum diretfto , vel lege 
fcudali ipfo jure ad agnatos,&c. tranfit. Vni- 
vcrfalis ittm propofitio (uper ita cft intclli- 
genda, ne terrio immerito damnum ingerat, 
Rofcnthal. d. F. cap. n. concluf 13 . Ut. A. 

Quodque fcinper in generali dispofitione l4p 
non veniant bona vel jura fcudalia, nifi de il- 
lis Iit fa<5fa cxprclfi mentio, 'tradit Decius', 
confil. 139. in fin. Ubi inter cactcros adducit 
Signo, conf.220, & ultra cum Afthtt. dtctfi 14. 
num. 9. & plcMiifTimc Tiraquel. de utind. §. /. 
gl.3. num. a. & feq Ub. 1. ubi pracisp ex mul- IJ# 
tis concludit , in generali difpofitionc, liaut 
venire bona, nec jura fcudalia, nili dc illis fiat 
mentio particularis. 

00 faiidiitb D(C fecunda dubitandi ratio 
Dlg £)ri0 fcinc 3rrung ftbaffcn.- quod enim 
fubvafallo delinquente, feudum ad immedia- 
tum dominum perveniat, jam fupra in deci- 
ma decidendi ratione fat evidenter, ut puta- 
mus, demonftratum fuit. Cumque dc ca qur- 
ftione Iit cafus legis, qux hanc dubitationem 
determinat , nempe in c. 1 . §. illud, de probtb. 

F. 4 Itetidt. per Fnderic. de refutatione ratio- 
num in contrarium allatarum folliciti non 
efie debemus. Maxime cum Anton. Qnctta, 
/«pr.d. confi 6 • fub num, 24. & feqq. rationes 
illas fatis fuperque confutaric. 

Et quod 
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|JS Et quod dicitur» utile quod habet vafallus 

in fcudo » non feparari debere a (ua caufa, h. 
e. a proprietate, apud Cxfaream Majcftatem 
remanente : ad id jam fupra di&um fuit, ve- 
rum hoc eflc , fed interim magis congruere, 
ut utile illud conjungatur cum maxime pro. 
ij) xima caufa, quam cum remota. Praeterea di- 
cit Baldus cep. i. $.fin. d. contrev invefi. quod 
jura fcudi non traufeunt in extraneum. Sic 
etiam dicit Paul de Caftro, confil. 262. in ve- 
teri fiempe. & CaroL R.uin. vel. j. tenf. 24. n. 
154 1/. & (ubjicit Bald. Dominum primo infeu- 
tff dantem, quoad fecundum fcudatarium,cfle 
extraneum. Quodq; in fubinfcudatione non 
omnem utilitatem fubinfeudans tranftulcrit 
in fubinfcudatumjimilitcrinprzdida deci- 
madecidcndi ratione noftra cvnftum cft, & 
Dd.qui in contrarium allegantur, in aliis ter- 
minis aut de fcudis mere hereditariis , vel 
ubi ex confuctudinc teuda ad inftar patrimo- 
niorum funt redada, accipi debent. 

&<langcnt> btt ili tertia fcu ultima dubitan- 
,f5 di ratione allatam opinationem , quod nem- 
pe feudiam conhfcatum , quantum ad utile 
dominium valalli delinquentis, fit venden- 
dum, & pretium exinde redadum, fupremo 
domino applicandum; illius fentenuz nul- 
lum invenimus fundamentum, & textus ini. 
fi finit d. S fide vtchgultbus. ff. de demn. infeci. 
quem Specular. 1 n tu. de ftud. queft. 10. in 
hanc rem adducit, nihil commune cum qux- 
ftionc noftra habet. 

Fundamentum etiam, alterius ibi addudx 
fcntcntix , quod nempe fetidum in cafu cri- 
minis Ixix Majeftatis coiihlcctur, quantum 
ad commoda & trudus,quia ex eo percipiun- 
tur, ut fui. ad Iifcum pertineam, donec vixe- 
rit valallus, re vera folidum non cft : quia le- 
ges allegata? nou loquuntur de fcudo, led de 
aliis rebus , quas certum eft conhfcari polle 
pi opter delidum polTclloris, tunc enim ra- 
tio pullulat, ut apud fifcum tamdiu maneat 
quamduioi apud ipfum delinquentem inan- 
liflcm, led nos loquimur de feudo, quod uc 
lupra deJudum luit, ex cenis caulis amitti- 
tur quidem, led in cafu coufifcationis non 
ad tilcum pervenit. 

Quodque te udum non confifcetur folum 
'i 7 quoad illius proprietatem, fed nec quoad 
iommodiutem&. ufumfruChnn durante vi- 
ta feudatani delinquentis, poft Roman.& 
IiihiL quos aliegat, tradit Alex, in l . fi firnte d . 
$ fide veftigulib. ubi in fpecic etiam Bart. rc- 
ipoiidct adi. St ut ius. b-Cernelte.ff. de jur fifi. 
plurcs in id adducit concordantes Bo(T. in ne. 
de bon. pubi. n. sj. per ter. ea motus ratione, 
quia fru&us fcudi pertinent ad cum, ad quem 
Ift (pectat fetidum, Bald in e. 4 n egnuti vel filit. 
coi. fin. & tn it. in quefi. 4 e. ff. de rer. itvtf. 

Et quamvis aliquid diflentiant & putent 
vafallum commoditate & ulumtru&um du- 
rante fua vita delinquendo in Iifcum alienare 
pe fle, afuperiori tamen opinione firmata 


non recedendum c(Tc, monet Farinae, quefi. 

Jf. n. 69. quam etiam poft Boflium, commu- 
nem eflc & in pra&ica fervari tradit, confcn- 
tit Rofcnthal cup. /1. concluf g.n 12. & feqq . 
Attcftatur etiam Hartm. Piftor. lib. 2. qnefi. 
ij. hanc do&rinam Speculatoris, communi 
interpp. calculo efle improbatam, qui omnes 
uno ore concludunt, bonis vafalli ob dcliftu 
publicatis, fcudum minime adhfcum, led 
juxta regulas juris feudalis , de quibus jain 
agimus, vel ad agnatum, vel ad dominum vi- 
vo etiam delinquente, tranfire. 

Et quamvis delinquentes in re alicui re- 160 
ftitutioni fubjc<fta,ac quoq; in feudi;,ufum- 
fru&um quondam habeant, tamen ille non 
formalis , fed cum dominio eft ronjudus, I. 
ex dtverfe. §. f. ff. de rei vindic. Peregrin. de 
fifnjurib. tn. de pubite. bonor. lib. f. num, 99 

Quare cum hoc dominium ipli perdant, 
nec id in filco pedem figere poteft ; harum n. 
rerum dominium ftatim a morte poflefloris 
eveniente, ad agnatos, aut refpe&ivc,ad do- 
minum devolvitur, quia fcilicct ad filcum pe- 
netrare nequit Ergo nec ufusfrutf us, ut qui 
ab iplo dominio leparatus non fuit, filco ce- 
dit, fed is dominium ftatim con(equttur,ficut 
reflc Peregrin. tit . de publicet, bener. n ita. 
poft ibidem allegatos advertit. Sane in fcu- 16» 
dis, utile dominium penes valalium delin- 
quentem confillens, in (ufpcnfo eflc non po- 
teft, nec ufusfrudus abeo feparan; ex quo 
fequitur, non tantum fetida ob drli&um in 
Iifcum deferri polle, nili fint ad harredes ex- 
traneos tranlitoria, fed etiam quod ob delicti 
vafalli, feudo aperto, utile dominium ftatim 
cum ufufru&u illi conjun&o , devolvatur vel 
ad dominum vel ad agnatos. 

Nec impedit, quod in hacce dubitandi ra- ,g, 
tione duftuin fuit: fidcicommiflum rcliftum 
in cafum mortis, intclligi de morte naturali, 

& interim bona reftitutioni fubje< 5 ta, tranfire 
in fircum cum onere reftitutndi illa poft mor- 
tem. Namq > purum & fimplex fidcicommif- 
fum,ubi bona prohibita lunt alienari(quodq; 
fcudo feri fimile cft) non venit in confilca- 
tionem bonorum , neque etiam durante vita 
ejus, qui prohibitus cft alienare, ut tenet 
BartoL tn l. Imperet er. n. 1. ff.de fideic.ltbert. 
quem fequuntur Dd. communiter, ut dicit 
Socin. jun. cenf.77 . nu. n. lib. 2. Hanc etiam 
opinionem approbat ftubcus, cenfil. 91. n. 1. 

& cenfi n 4 ■ n.j. Et dicu Grzvnnm.decif. /•/. 
n. i#, quod apud omnes fcribentes harc fit ve- 
ra opinio. Uc Cotta tn verb. tefiementu tn que 
coi. fecunde, ait, quod ita communiter Dd.di- 
cant&c. Facitq; /. ex fefto. $. fi quit regetusff. 
ed SC. Trebell. ibi Angcl. in not. ubi li grava- l6 4 
tus fi fine filiis decclferit , condemnetur in 
metallum, ftatim eft locus hdcicommiflo, 
non aliter cxfpe&ata morte naturali. Et idem 
ia quovis condemnato ad mortem tradit JuU 
Clar, tn $. te fient, quefi, 11. tu prine. 

F $ EtporrA 


66 


Partis Quartje, 


i 6 f Ht porro, fecuta condemnatione capitali 
heredis gravati, dicitur purificatum fidei- 
commidum./. Paulo Calimdcho.S.Pompontus. 
ff. de legat. 3 facit. I. res uxoris. C. de donat, 
tnter virum & uxor. Socin.in/. Gallus. S- & 
quid fi tantum, in fecund.notabil. ff. de liber. 
& pofibum. & fubftitutus eo in cafu ftatim 
admittitur, Alexan. confit . 23. v. t.n. if. Boer. 
dectf. ni. num. S. Burlat. confit, 4i. num. 27. 
lib.i. Ccpbz\. conftl. 3f 9 in prine, lib. 3. quod- 
que fidcicommilfum , publicatis exdcli&o 
bonis, gradu proximis ftatim deteratur, etiam 
quoad utile dominium prob3t. /. jure liber- 


torum. 4. ff.de jur.patronat. cum (imilibus* 
& l. in eum, qui 3. ff de tnter ditt. & relegar 
Rofentha! cap. n. conci. 9. n. 20. 22. & feqq' 
Et pofito , fidcicommiflum quoad ufumfru- 
dumad fifcum pervenire, tamen exinde ad 
fcudum argumentari non liccrct : cum va- 
fallus minus juris in re fcudali habeat, quam 
fiduciarius harres , ut obfervavit etiam Ro- 
fenthal.C4p.ti. conci f.n. f. Etdicl. conci. 9. 
n.20. &c. Datum Tubinga-tcnio.Septcinb. 
Anno itfjo» 

Chriftophorus Bc filat. 


Confilium CLIV. 

De invalidttate cujissdam Tefiamcnts, a num. i. ubi Je requifstis ttjlimcntorum. fere 

per tot. \ 

Religsoji, Monachi, &c. an & quando tcftcs cjji pojftnt in tejl amentis vel non. a n. z+. 
Jn te/larnento an ttjhs idoneus pe, qui ex eo commodum confequitur.a num. jO. 
Clau[ula Coduillarss Trjl amento adjecla quando nihil operetur? a num. 4 f- 
Adoptatus an fuuedat adoptanti ab tnteflato? 'a num. J ». 

HJxor an marito de / ure Communi fucccdat. a num. 59. • 

Adoptio quomodo probetur , & ex quibus verbis quis adoptatus cenfeatur ? a num- «*• 

I. N. D. N; I. C 



) (fnnuicf) t doliter* 

$ fcbrtbcncr gunfllg crfudw 
v u>ortxn/»b<r jugefanft fpe- 

• cicm tadr , vnbfccro bojgi' 
} liare »nrcrfd?lcbfidx 

* Quiftioncs, mefn rinfdltfg 
Qfctxncfcii 411 9 >apm jubringcin foUfcc* aud) 
DtUrSrfadjtn (jalbtr mdjf abfcblagcn fonnen: 
2U* f)ab id) alie in augeregret fj£i fpecie futj 
crdgrnbc 3mbf?dnb<gc()6rig0 3l<i£ »nb vn« 
parff)<i)tfd) crwogen nuci) fo vil M< crflc qux- 
ftionem anbcrufyrcn tl;ur anttrfl nicbr b<|iu/ 
ben f dnncn/bann ba|j babep angmgtc* ‘Icjla* 
nunr pro imperft <5ta plane voluntate, & item 
minus folenni dispolitionc jtlljalftn/barumb 
ganq vnfrdflfrig/ *nb nid?r juexcquiren fepe : 
2||fc b«|j -Ocni» Sft- ^«Ufftnfdjaffr ad caluoi 
intcftati fommen ntu|T< 

QBetl trtflid) bcr wolfcllgc Teftator 
ad finem jittner «crimiiucn dispofition feijm 
fbuf: bc& ju mearer Q^frdjfrbimg bif<* alictf/ 
<r foldjc mir cigu<r ipanb onurfcbnbcn. £)c# 
rogftidmi «Oanb Smaffriffr aber fid) nir* 
genb bcfinbeii 

Conftat autein , tcftamentuin ratione vo- 
luntatis imperfectum clle , quando teftator 
ob fuperveniens aliquod accidens, tcftamcn- 
tum nonabiolvit, prout communiter Dd. 
tradunt r *M l.ex fcvptura& tn l. filis qui.d te - 
*■ fiam L fiieicemmijfa. % i d legar, i. Francife. 
Vivius commun optn. 339 ■ Soartx. m ihefaur. 
reiept. fentent. verb teftameiuum num. 90 . 

, Quippe nilul attum c enlctu r, cum aliquid 
1 adhuc (upereft agendum, l. pen de bis, quib. 

ut indign. Bald. tn d . i fi n qut. ubi notat , 
j quod torma clfcnualis uftjuncuti conliiiat in 


pumfto indivifibili, &: in ultima conclufiva U- 
tera, Fern« Vafqui m tr . d.fitcceff. creat, pru- 
greff. & refol. lib. 2. $. 17 • requifit. 21. n. 193 . 

Imo dicunt, tcftamcntum non valere etiam q 

inter liberos ob defe&utn voluntatis teftato- 
ris, qui voluit tcftcs (ubfcribi , & tamen nul- 
lus fubfcriplit , Oldnd.confil. 119. Caftrcnf. 
confil. 4fo. Itb. 2. lafon. confil 1. coi. 6. verf 
ad tdem. & confil. iff. lib. 4. ubi firmat, efle 
communem. Ruiit confil 7. n. 7 • confiL n. n. 
12. & 14 . lib. 3 » & confil. if. n. ig. lib. 2. ubi 
& ipfc dicit effe communem, & omnes loqui 
videntur in calibus, quibus teftator plene cx- 
preflerat voluntatem fuam, tamen quoniam 
volebat adefTc teftcs , cx eo folo arguunt, il- 
lam magis ftiifTc ordinationem quam dispo- 
fitionem ac conclufionero. Quod idem pro- $ 
pter identitatis rationem , dicendum «ft de 
fubfcriptione illius tcftatoris. 

Et quamvis nonnulli dicant, non ratione 6 
voluntatis , fed potius folennitatis tantum v 
»mpcrfe&um ccnleri tcftamcntum; Sinon 
interveniat folcnnitas, quam teftator inter- 
venire julTit. Ludov. Zunthus. in refponf.pr» 
uxore, num. 298. 

Qualis etiam folennitas hoc noftro in ca- 7 
fu cll (ubfcriptio telbtoris, cujus mentionem 
iplc in Ichcda tcftamcnti fecit. 

Attamen vera & communis cft fententia, 8 
quod ubi feribitur per ipfuinmct tcft «torem, 
dicitur pertecta voluntas , quamvis deficeret 
aliqua lolcnnitas : cum enim teftator eam 
fcripfcrit nec dixerit , velle Tabellionem de 
ea rogari, res cft expedita, quod voluit tunc 
ti Itari, licer juficrit teftium folennitatem ad- 
hiberi, Decius, confil. 159. num. 7. ubi allegat 
Bald. 
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BaM. in anlh. qtioJ fit*. C. de toflum. & diftin- 
Fuitj quod Jit (cripta manu tertii vel manu tc- 

SQbtoris. Primo cafu defeSum ede volunta- 
tis, fecundo vero lolcnniutis. Ruin. conf. 7 . 
num 8 &ftq, lii.J. 

1 c 25 n 6 obrool fur« anBtr/ Btr Qm Teflaror 
6 . Bifirn feinen «t|ttn QBiQcn fjiebeeor fdbff 
gcfdjribcn/ jumal 6« <t(ic gtug al« ftm-Dtrm 
Teftatoris Conlcflarins , (id? ('ItrJliff jKfjcn 
il)M ; ©0 ffl Bod? folcbt manu Dn. teliatoris 
confcripta fchcdula Bcrcn / fo (jtrnedjtc ton 
txn 3 tu 3 *n siirtrfdjrtbcn t»otB(n/ln cil nxg 
tnglticb. 

11 ©c (kk aud) ter ^Jcrt teftator © tilcbf g<< 
n>oi(/ Bap Bic wm ibnu gtfcbtibtnt fchc- 
dula , fonBtrn »ie jit fjcrnacb abeopirt, vrnB 
Btnb (iread gttnBttt mcrctn/ fdti lerfltr OSStQ 
ftijn folit. 3 ntnaffm Bami n(d?( ftmt £«nB- 
fttnjfi/ fotiBcrn Bttmmlid? ailtln obangtrtgtc 
iSopcg Ben famtlidjcn gtugtn furgtkgr reorte- 
3 um anBtrn i|I tcolutrftbemn SXttbtcnB/ 
Bapm tfntm jcbojcBcrn i(|iamen(Bu de jure 
prifcribirK folcnnitaitit obfervirt rocrBCIl 

|oU< n - ... . 

11 Quia alias ejus inobfervantia ractt actum 
nullum» ut habetur 1« 1. tum tt. b-fi P rurar 
tiitus.ff. A. trimuli. Grammat. dettf. 79 ■ »• 
11. Vivius, Atcif N top. 396. arr. 1. 

I» Facit enim ejus inoblcrvantia fubfiantiam 
perire, l. non funi liberi Jf.de Jlut. bomin. Lau- 
rent, de Pinu, confit. liS-num.A. 

1 . Licet teftamcntum deficiat in minima par- 
te : uam deficere in minimo & in magno ide 
eft. cup. qiunrur. §. Epifc. oo. quufl. 0. Gram- 
mat. d. dt.tf 79. n.i 4. Ceplial. ati/il. ooo.n. 
A. rol. 9. Mcnoch. tonftl. 443. n . 2. vol. f. 

i 5 Imo ab ipfa recedi non poteft, etiam de 
voluntate partium : cum earum conventio ni- 
hil operetur, Johatui. d. Imol. in l. qutcqutd 
tflnngenit. ff.i. V.O. poli multos alios Vi- 
vius, dtetf 331. 

,5 Forma enim efl ultima perfodio ipfius 
fubfbntiar, & quadam feries ordinata, dedu- 
cens rem ad lubfbntiam, Bald. in l» (juta in- 
dignus, ff. d.fenat. Mare. Mantua, confit, 232. 
n./,t. Ccpha! .conf 421. n. )f, vol. y Vivius, 

dectf.336.num. 19 p*rr. 1. 

‘7 <n,m fan bt|<* S«f?<umnf in tcfncn rotq 

pro folenni & in fcriptis confecto <jcf)alKil 
tttrbcn/ quia deficit iigillatio tcflium & fub- 
feripuo iplius tellatoris, quae tamen de neccf- 
fitate & forma fubfbntiali requiruntur. Fari- 
nae. de Barry, de fucet fitonib. Itb. 1. t. 1. n. 4 . 
<£* fan au* fclbtgc* niebe fur dn nuncu- 

18 pativum pafliwn : 3 Bdl nocb ob fol* 

Ct>(0 uno contextu , nulloquc extraneo adu 
interveniente, wll$0<Jtn mrbtW & an teflcs 
uno ac eodem tempore limui congregati us- 
que ad finem pei flitcrint omes , fecundum L 
heredes. §. ult. ff. qui tefium. facer. poff. (f L 
qui teftamentum. ff. de te fiam. 

19 Nefcitur item an dc nodo vel dic fuerit 


fadum. Cum tefhmentum conditum de no- 
de haut valeat, fecundum Dd. in l. non mino- 
rem. C.dt tranfact. cum nox impediat agni- 1Q 
tionem perfonar, gloflf. in l. ittm fi cum. §. in 
hac aftione in verk. ignorantes, ff. de eo quod 
met. caufa geft. nifi in illo fuerint adhibita tna n 
lumina,/ /. $. tria lumina, ff. d. ventr. infptc . 
Jafon, confit. /•. vol. 1. 

Nefcitur pariter , an feptem teflcs fuerint %1 
rogati, per «juos fuerit auditus & vifus tclla- 
tor, cum alias non valeret tefbmentum, Cro- 
tusi» ti.d. re/M.ii.^.quiatcftcsin dubio ^ 
non cenfcntur rogati, ficut de communi opi- 
nione fatetur lafon. tn l. fc tendunt, num. 36. 
ff.d. V. oklig. 

£b»ol aucfcfurtf bdff«/bd) Nfrm^ffa/ ^ 
tmnt fibtn 3<U8<n scs<nnxrrt$ geac^t f<i;n 
m6d)t«ni 0«jnbbod?f<lbfg<gur<n rfo<il* in- 
habiles, odi barirmen ( 1) jnxn rcligioli ordi- 
nis S. Francifci reformati ftd) bcjinbcn/ qui 
tanquam mundo mortui & incclbbilcs, nul- 
lamquc fcil. tefhmcnti fadionem habentes, 
ex multorum fententia pro legitimis tcftibus 
haberi non poffunt. 

Quamvis enim in tcftamentis Monachi, f 
aliique Keligiofi in teflcs adhiberi poilint, ut * 2 S 
communis opinio efle videtur, Mich. Grail. 
in commun.opin. Itb. 2. cap. 17. quafi. 13. vtrf. 
amplia etiam, ubi alios refert & tcfhtur uc , 
communi, ca nempe ratione, quia fcil. folent 
hujusmodi Rcligiofi a teflatoribus in tcfles 
adhiberi, tanquam legaliore* & fub fpe quod 
eorum voluntates non revelent, Etnan. Sua- 
rez. in tbefaur . reeept.fentent. Iit. T.n. 116. 

Sed tamen fi Monachi in teflamcntis rcci- ^ 
piantur in teflcs, id intelligitur cum licentia 
eorum Superioris, alias fccus,Johan. Faber. 
in §. tefies autem, n.3 infitr. d. teftam quem 
refert Mafcard. conci. 261. n. 2. Felin. in cap. 
cum nuncius.num. 3. extr. de tejhb. ubi quod ^ g 
quicquid fit in Clerico fcculari, in R.e!igiofo 
tamen cum difficultate fervarctur in pradi- 
ca contraria opinio, Crot. de tefttb. num. 1S7 . 
in pr. Ncllius,d tefiib n. 2». vtrf Monachus, 
Boff. ttt. d. oppof. seft. n 29 . ubi hanc fcqui- 
tur opinionem uti veriorem inR.eligiofo. 

Quippe Monachi & fimiles R-cligiofi non 
habent nec velle nec nolle, eorumq; volun- 
tas a fuperioris voluntate dependet, e. fi R eli- 
giofus, & c. fi abbatem, de elefi. in 6,t. fin. dt 
Jepult. tod. Itb . 

9 ?!d)f wtnigtr ff? fyxi Sempronius ju tO 
nem onraugcnfid): cum 

commodum fperet cx hxrcditarc, <n bdlt f tt* 
nc JDmibfca» barinn judnet 3 Kh<rbfn,fub- 
flituu t Ifl. 

Conflat autem , qnod neque harres feri- 
ptus, neque quisquam ex ipfius familia teflis 5 0 
adhiberi pnffit in eo tcfbmento, in quo hx- 
res inflitutus eft : quippe cujus negotium 
principaliter geritur, & ob id teflis in fua & 
propria cuufa non cfl idoneus. /. nullus. 10 ff. 

F 4 it tefiib. 
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de teftib.Lemnib. 9. C- eoi l. tit. Gratius, 1» $. 
ttftdmtnium. quaft. S7> num, if. & feq. 

Ac dc harrcde quidem in hunc modum 
feribit Ulpianus tn l. 20. qui ttflem.m pr. qui 
inquit , teftamcnto hzres intiuuitur, in eo- 
dem teftamcnto tetiis ctic non poteti. 

D Dc exteris autem, qui in potetiate harre- 
dis & familia ftint , ita disponit Imp. Jutiian’ 
in $.fed neque heres. Infl. d. reflem ordin. Nc- 

3 uc haeres aic.fcriptus, neque is, qui in potc- 
ate ejus eft, neque pater ejus, qui eum ha- 
bet in potetiate, neque fratres, qui in ejus- 
dem patris potetiate lunt (quippe qui omnes 
5 pro una perfona habentur , ac proinde om- 
nium commune ctie videtur negotium) te- 
tics adhiberi potiunt: quia totum hoc nego- 
tium,quod geritur tetiamenti ordinandi gra- 
tia, creditur hodie (fublata fcilic. tcftamenti 
per ses&r libram folcnnitatc& veteri familiz 
mancipatione) inter tcftatorem& herede geri 
tftun foaf rooUcbadjrcr Sempronius nfd?r 
alkin propter fiibftitutioncm fux uxoris, fen» 

Nroaud) Dip £)ui bttcnffcfgcncln mtrcfiitb 

interetic, tvtil fcti inftituirte $rbln ftfix jtln# 
bcr jiwrfcotftn gt&abf / vnt> fana f)tx tn Sem- 
pronii ^^tfraacn tilWidjexrcbacfla ift/ «l|o 
ab intetiato (ttlfbalD fccrnacb (PUrcfiUb it» 
fbl qti) jufuccedirm Wtfooftr. 

3 4 Nemo autem, qui commodum fpedat ex 
hxreditate, idoneus tetiis intetiamento re- 
putatur, ut tradit Iohan. Diltdus, d. ait te- 
fiandi. lib • 2. ceutel. 9. 

35 Ac communis opinio cti, ut a tetiimonio 
tetiamentario removeantur liberi & fratres, 
ac quoque maritus & uxor hzi cdis, Barry, d . 
tit.j. n. 27. ai fin. 

^6 3um uutoten 1 i fi uber Wfcn adum tetia- 
tationis f(ln mtirumentum publicum auifa*' 
tidn/cber fon|? tw^eugen gcbiibrcnb tvr^oir/ 
»n& ba* 3 *|lunuw publicirt trorfen. 

Verum tetiamentum habui debet, at fi 
37 etict privata fcriptura.cui noneti prxbcnda 
fides , nili pnus publicetur coram judice, fe- 
cundum Bart.ift 1 .2. per l eum. ab init io, & l. 
ftd & fi quistff. quemadmodum d. trftem.aper. 
ubi habetur in publicatione reftes omnes 
perfonahter citandos fic interrogandos , ad 
hoc, ut cognofcanc fuas Icriptiones & fu a fi. 
gna, prztiito etiam per ipfos juramento , & 
hoc, dummodo teties fint prxfentcs, quia 
alias ad eosubul* teftamcnti remitti dcbtnr, 
& Icriptura hoc modo publicata tum dcinu 
recipit vim publici intirumenti. 

.g £t quamvis tetiamentum tam folenne 
quam nuncupativum a quolibet feribi potiit, 
nec nec ctie videatur, Notarium adhiberi; 
inultum tamen intcrcti, tabellio an alius feri- 
bat. Nam Ii Tabellio id faciat , ea feriptura 
faciet per fc fidem & probationem plenam ; 
nec ulla alia tcftium probatione opus erit. 
Mantica /16. j. tit. 12. Sin fuerit ab alio feri- 
^ pium, valebit quidem, licet iit lolennc, led 


feriptura, quia privata, non faciet per fe pro- 
bationem ipiius tetiamentt. Mos autem ju- 
diciorum cti itio calu, ut ttties citentur poft 
mortem teftatoris,& ut eorum depolitio re- 
digatur in feripturam publicam , nempe in 
ada judicis ad perpetuam ipiius tcti.mcnti 
memoriam. Qux debent fieri coram judice 4 1 
ordinario, citatis iis, qui fuccetiitieiu tcfta- 
tori , fi tetiamentum non fecitiet. Gratios §. 
teflamentum. quaft. 60. Simon dc Przris, de 
interpt.ult.vol.lib 2. tit t.dub 2,fol ).n.+. 

Quod poteft .fieri non folum ad petitio- ^ 1 
nem hxrcdis feripti , fed etiam 3d illam Le- 
gatarii, ut dicit didus dc Prxtis. 

Quod fi hxc tcftium examinatio fieret 43 
non cieatis iis, quorum intcrcti , non valeret; 
potiet tamen alia examinatio fieri iis citatis, 
licet prior fuitict public ata & didicita, ut idem 
dicit. Debent autem itii toties fmguli dc- 44 
ponere de toto teftamcnto , Sc quod toti te- 
ftamcnto interfuerim. Ddcdus , d. ett. tefl. 

Itb. 2. caut. 7, 

Sfitatui nun geugm g<&u&rcnb »a> 

(dr r/ fan man burdj alkrfranft interrogato- 
ria jumal cxpifcirtn / n>a* ftr pngtiteb* dire* 
(jalbcr/barcn in fadi Ipecic 31 iv 
regung fccfctrtKn/ ffirgangm fcun meduc. 

2>nd l«|llict>/ebg!ttd> Mftm ^fftainrnr Mc 
claufula codicillaris & omni mclion modo, 
beugcrucf t, fan bed> foldjc bcrtnrtotgrn nidirti 
fdjajftn/ wrtl t)\< obtxrflanbtncr ma|T<n bre^ * 
3<ug<n vnrau.KiUicb fepnDf / aud? MM 
m<lU etiam ratione voluntatis pro impcrfo 
do juftdlKn- 

Qiiotics autem imperfeda cti voluntas, 45 
claufula codicillaris nihil operatur, Bulognet. 
in l. centurio, n. iit infln. jf d. vulg.& pupiS . 
Surdus, confli. 211. in fln. & conf. ifg. n. 2 j. ac 
tonf. 2}2. n .36. Ub. 2. Mantica, d. conjttt. 1 ile. 
volunt. Ub. j. tit. 2. n.4. Fab. Turrerus, tn 
traH. de CodiciS. clauf. quaft. 6. n . /. & q. 2 i, 
Claufula item Codicillaris tum demum o- 
peratur, quando adfunt quinque legitimi to- 
ties, per text. expreti, in l.fin. C. de Codic. tn 
§. & quia. verf.& neque ex Jcriptura. Infl. d . 
fidenem. haud, quibus in locis aperte deci- 
ditur, codicillos non valere fados cum mi- 
nori numero quam quinque tcftium. 

Nec relevat quod glotia& alii dicunt, co- 47 
dicillos valere omitia (blcnnitatc, Mcnocb. 
confil. 4f. n. tj. Itb. 1. Quia id intclligitur de « 
omni alia folcnnitatc.pr^terquam probatoria. ^ 

Quando enim in teftamcnto non idfuc- 
runt quinque tcftcs, led pauciores, tunc con- ^ 
eludendum cti, nullo modo claululum codi- 
kilbrcm potie operari cticduro fuum. 

Ratio traniictia cti , quia dc necclTitate 
requiritur talis folennitas, aliter non dicitur 5 ° 
probatus iile adus, unde merito non valet. 

Ncp. d. Monte AJba, tn ttaQ. i.extept. au 

tH. 2 t.UU)H. 6 . 




gtutjli* 11 . 

> l vrnnfl* obf$« 2 fo§fujrun$/fcff<* b<§ 
•OetinN ©. icffamcnt (altem tiocb jur 3 <ft 
fur nfdw§ ju^alrmi-aW fofgrt>icrau^ fentet/ 
ba§ fci.i &rlalT<nt&afft ^ caium imcftati $o 
fcjtjf' vn& bcffta na<fcftcS 5 lw*fffn&< fecund. 
gtadus praerogativam tffi Or($ (Erfttn 
51 ‘ Qict&ttol 1(1 aU 5 ic jumerefen / quod na- 
turac imago dicatur adoptio, jn l. filio, ff. d. li- 
ber. & pofthum. Mufcul. de ftuiefiton. tonvent. 
ih(f. 1. mrnbr.j Iit. B. num. 16. (y feq. Gail. 
2 . abjtrVt us> »#«*• 6. Jacob. Rick. d. unia». 
B pro l cdp. 9. £>«&« 0 £rb<n angcwunfdw 
oDcr «forne .fttnDcr j(>« 34«« ' fo f*< «« 
JttnMffttf angenommen (jaben. $ fed hodie 
Infi. d. ud. pt. I. num m adoptivis C.d adopt. 
Mufcul. d. num. 3 4. Tufchus Ut. A. conci ■ 216. 
)4 Quod idcin adhuc magis dicendum cft de 
arrogatis. Forfter. d.fitcieff db int effato, Ub.s • 
55 tdp. 4. Adoptatus autem ideo adoptanti ab 
innftato fuccedit, 4 fed td omnid. verf. tnve - 
mmus.lttjht d hau ditat. qud ab inttft. defer» 
5 ^ quia filius vel filia adoptiva m adoptantis pa- 
tris bonis jus fui haeredis obtinet. I. cum 1 » 
adopuvis 10. §.fed fi quidem 1» fin C.ddaptte». 
57 Quamvis pater adopuvus extraneus nihil 
adoptato filio tcftamcnto relinquere coga- 
tur j quicquidvcrotcUamcnto cis relinqui- 
tur, liberalitatis id eft, non necefiitatis. 

.0 Quare querelam inofficiofi tcllamenti , fi 
* praetentus prorfus fit, nec movere poteft, 
neque etiam bonorum pofiefiionem contra 
r tabulas petere. Forftcrus ,d. fuaeff. db inteft • 
Ub. f (dp. 2. num. 6 . 

8Ekidj« mfbtifc<r$tft ntqtn M>f«b«n 
*nt> fcrflcn qiufbon jumerefen. 

Ghuftto 111. 

. 9 QBann nun btf‘< $rbfrt»j(Ff ad cafum inte- 
ftati <j<ian$t ift vtrmdq t>« jtafjfrt 9ved?«n 
tnfirftrig/ Dajj fif< tynftrlaffiitc SBfmb roi? 

jfireo juvor rcr 01 bm<n(£$)an anna® uter ab 
intcflaco, nili contrarium ftatutum exret, 
aut' uxor paupertate nimia laboret, aliedvc 
pafto dotali provifum liet, MCfcf «btn fiMllK. 
Adam KJIcr.de jure fuiced. ab mteftato. ttr. 
6o a. £>b ab« in -OocbliSbl ®<fur(ltfcr ®rnjf» 
f&afft 3)? -Oerfommert/ ba$ etn )• 

rcm(£fx{)rnn fncccdiit,o&« ivatfbffjoH* fur 
pa6ta cmbdlbaw fan itb nicf»<0 rfjcil* nicbt 
tviffcn : uber de jure civili ac communi Cx- 
farco t(l mallnwg rtdttfg/frifi nt&tafldn cfn 
(Eb<fratV / f*> cx propriis bonis ft d) alimenti- 
wn fati 1 jfcrcm marito <n femen n><$ fucce- 
d»r</ fonbern aud)Neacquiiita bcm GKanne 
»nD feinen iSrbtn aUeirt sc&orfij fcijcn. Gail. 
J.obferv. 71 . M^nliger.a. obf. 92. Barbof. in 
rubr. ff. folvC nidtwnon. p. 2. num. 48. Co- 
varuv tomLi. Cdp. 7. 4 - •• 

Cumque is, a cujus partibus flat fus com- 
mune ^fundatam intentionem habere dica- 
tur, fcquitur fi, qui contrarium flatutum vel 
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pa&rnn allegat , incumbere ornis probandi : 
cum nempe ttjmu & pacra L&i , non juri* 
efle cenitantur. Sicq; non prziumantur, icd 
ab allegante debeant probari. 

gtMftit iy, 

©af) tfnt filia adoptata jjrtm patri ado- 
ptanti ab mtcibto. nullo fcil. telbmcnto.vcl 
invalido exiftcntc , fuccedirt/ (fi bttatte jue 
obtn ongttxurtt [motem / alfo eae b<e et|cr 
Sta? aUcm juttiMjtn ftpn mite/ ob ?nu$. 
famb btnatbtatbi tine ttmiftii/ ea (i molftcU» 

?<t SjttX 0«>il 9 B(f btjrmaitn adoptirt, 

oen |u «net iodiitr vne anstmuneftbtm 
Ame ttmitiu ume auffjtrommtn jiabe. 

Q^til nun ei( adoptio oett Umititimun? <S» 
an <tn<e Ameeitaii/ cbdimtffi? iafti i|I- mup 
ftibi?< ron itntjcm fo fiefc earanff grunctt/ 
(trnifcn one betjgebracfct mtrbdi 

Probatu 1 veru adoptio pei teftes vel in- /r, 
ttrumenta. botfter. it fiittejf. Ut. s.c.2 ti.s. 

Auoptto autem. & adhuc magia arroga- ^ . 
tio.cauiz .ognitionem requirit: & Principis 
vel Mag itntus auCtoriutem Alex ea-./ 141. 
vijt i.JItuiHtntt ut ft. Ut t. 

Et proptetea, fi guis etiam per inflrumcn- tS 5 
tum promittat tractare aliquem uthhuin.& 
ipfc tractandus uc filius , promittat tractare 
aliquem ut patrem, non unien ea hoc ado- 
ptio rcfultat , neque unus alteri ab inteftato 
Succedit. Bart mi quti4nttumfi4um.ff.de 
V. O in tnf. quid fi mujturus. ie cum eo ibi 
tran.cunt omnes. 


«1 


Non enim potuit jus filiationis , quoad 66 
hoc induci fola conventione . non interve- 
niente arrogatione feu adoprone. cum au- 
thoritate Principis vel Magidratos 8t caufar 
cognitione, fecundum quod traditur in /. J. 

& tnl.fi peurfem. j. fin. tum duet. /egi t. de 
edtptim Ale*. diU. lec. 

Cbmol aber Pitri $?. NrqftldMti adoptio- 6 - 
nem vel arrogationem nftbf bnjbnnqen fenb/ 7 
mann jtee* feiblqet btrii^mur mafftn ?nuq. 
famb (tmdftn (fitt/ bafi melfttltgcr JJtrt ftln 
•Clftm 2R. f>egemaf)lin an (in Ameailart 
auffjimtmmtn / tme rete <tn Alne jufialitrt 
etrfprotbdi 1 audi fiKrburd) Omn OT. ju el. 
fcn^peuratfi verlalrer/viiD In Aofitn qtbradit/ 
fenertr foldlen ©tbaetn tine interefie.e* 
arbitrio bonorum virorum rftimandum, 
adione in fjftum fubfidiaria, tttbtltd) for. 
e<m. Etenim, qu indo qui, promittit trada- .» 

re aliquem ut filium, fi eum privat vel cah*. 
redat fine caufa , contra eum committitur 
poena in ftipulatione appofita, aliis f nempe 
fineptrn* promifiione) tenetur adinterclfe, 
m clt reatus in I. quidem tum filium. 1 12. ubi 
BartoL AngcL & ali . ff. d. V, O. qua lea cfl 
ad hoc egregia & folennis, fecundum Bald. 
in tep. 1 .in e. ceL d. plui petit. 

Eodem modo quando duo contrahunt ad d, 
invicem fraternitatam , & jurant Ie tradart 
ut fratres 
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ut fratres, licet per hoc non contrahatur fta- 

70 terni tas, l. nec apud . C. de hared. inftit. tamen 
talis conventio eft fervanda , adeo quod ft in 
tcftamento praeteriret eum , inftituta turpi 
perfona , juxta l. fratres, C. d. tnoffic. ttfiam. 
potiet agere ad pcenam, fi promitia eft, vel ad 

7 1 interefle per d. I. quidam cum filiam, ita no- 
tabiliter tenet Johan» d. ImoJ. in l ille autem. 
eo/, ulc. ff. de bared, infiit. in terminis Jalon, 
confil 141. vot. 4- num. 14. 

7 1 3u nupter titx fonte 3 JJ. 


Quarta, , 

(id) mil Wtl hxredibus ah intefiato btf /)tnn 
01 btnanbtlld) ftllKll ndttyltn gtiuitbtn btr» 
jtltaurtrjlritfetn/bapffinrt ^)mn 30 J. ‘Sjj*. 
gtmaflltn «' omnem eventum (tn gtnn|fc por. 
tio hxreditaria folgen folte / »nb (it (ikcaiiff 
mlt gtfambttm -Jut&un folcb it|Iumtnt im- 
pugmttn ifgttm. 

Ht ita de jure rcfpondendum ciic c cnico, 
faivo tamen omnino rectius lcnticntis judi- 
cio. Actum 'iublnjtnrbtn 17. Apr. An. 16 jo. 

Chriftophorus Belbld D. 


Confiiium CLV. 

De vili dume cujus dum ultima vhmtitis. 

‘Utrum ,fi uxor poti dotem m padtt dot Mus un/lilutam, tejlandi patefiat em tn bonis 
ejutbusdim libi refirtavu , ea Ikentie non utatur, fed fine tejlamento dum Juum 
obc.it, Manus in tts boms rejervatts j. decedat . a num, u 

■ 1 ‘©{cr/ l i0c(ifr/jpoc6# QWaitijtnb abit Mt folennitettn t bln fd> 5 
ftrtttrmi tnfonbtr* junftt» tafflMnungibaf woUoblit&t Kp^dl Sion,. 



gtt -Otn pnno ftwutpttr 
/irtunb ; famix ® nrttcmng 
yntintr jrferjete btralf ttilft. 
;.t,r©itn(i bcritbit ftlbtatn 
Id) futmitr bap «riWt bemulnw dcdudionctn 
jui i<, fambr barbitii aiMtj.ifiitnSopfi-tn 1* 
mtt nSem Sitii' »b«l«f<n/ »ni> fo 3111 mir jm, 
mtt mugi!*/ tam m jure quam iado trreo, 
gtn / fati abtrmtinto tntgftiqtn ©ratflliio/ 
nocb )ur -Jtu ontnrll nld/f fctjtnttni Canti 'ap 
®tt!liinb Jtnw 1 i. fici- mif In. B. marquirttr 
ltt(itt l 3 BtlItr non SRtdr wttC ^sUlqfett rctq. n 
In feintn vi (Injtn Rtaiftin wrbltlbtn mtijTe. 
1 ®aim fidllli* idj anttrjl mtbt b.jiitbt/ 
bann Mjt taiionevolimtJtis, blp £ 5 rH fttn 
9Ba»3t[ 1 au* Mc (W 3 fi)forb<nt. ju jttt fit 
fblcben Krflen QBiUtn aufatritti m*t alitm 
bttj qttttm Strflanbt qtirtpi fontern junwl 
Jltrju irtbtr qejrctmqtii no* (mi*ti!ubtt-et(t 
fonff mlttr bri Btbupr txtl.tttti morbtn. 

1 3nqltldxm itsirD piro 2lnCcr/ quoad po- 
tentiam dispo.. emis, mtlnto rtrmtintuo Tot' 
mg iuJclidcfrtn |tpi'. S>ami obieol In rorgt» 
badittt dedudion 5imi«di Mft< tingtnxnbr 
mtrotn trtll / bap Mt rtrflorbtnt Sta» rnbtr 
anbtrn an* jnttlmitrn gttrtftn ttctt bag (tt 
tu in btm Jqlaitunl »nbttf*ir|t*t Kttfo. 
ntn verma*i( fitb Icgxtt 550 ftnilttn ■ mt< 
gen ttp lana v.itatptntxit attrofftntn i^tn, 
rati) tdotUlJ anbtriMttJ tcftamento ^laiieui- 
ttn.nt*t Mu.jt.ittttftn fetjt 

©c ijl f c* AtiWtiftltacn 0!td)mi i 1 quod 

’ padi dotatu d maxumc reciproca , ah lina 
quidem pute, altera invita nequeant annul- 
Iari, Ccphal. ter.pl. ;<r,«. wa, laciunt tradita 
Mynftngcr, confit. 1 .. num. 19. 

Non tamen hoc dicendum eft, quoad ter- 
^ tii bvorem, bf tnf In feldxtl padis dotalibus 
tt»a« anpqtma*! mortuu 1 ng. t. fi». C d. 
paci iln usu; ad extremum vitr fua- Ipacium 
perfeverave 1 it. Et plura jam ego hae de rc iii- 
xi m dtfp 3. ad U is Muuiiip II" tuti mi. tb./i. 


£Xti*d-©iabt iilm ®tb-£>rbm)ng ( blt mijf.t 
alitm malmibtn Jtutifti bttiwo an)f cte ©tatt 
«nbianbfdwft gcti4)t^;*<i r«. non fon. tiba. 
wn 33trm«ttmii(ftn |u tmein Coiicill me|)» 
ttxt nldit bann Orti) 3 tu 9 {| ' orfortxtt; ba j[. 
Irin ftlliijtfijju folcbtr Oanblnng trttittn/ 
(l)fautptlidianmf(tnb 3twt(l/(j;bit dlspo- 
ntttnb<9><t(bu/Wt »on inro »tr|*a|ft< ti. ct- 
comuullj obtt legau aupimctlicb/ & quidem 
in pratlentia tcftium btrmaftn ttfldtt / t>ag 
an fo!*tm jl)«m Itt|itn 01'tUtn pnb tDitmurij 
ftln pietifrl jurgtfiUtn 1 1 

Qux omnia ftridiliimc quidem, nec per ® 
zqutpoUens obfervanda & probanda iunes 
cum tormam fubftantiale continere vidcarv 
tur,pratfcrmn hoc in ca!u, ubi in (ihedula 
mihi rransmUTa de rogitu tcftium nihil habe- 
tur. 2^bc>d)willtcbnt*rjtt>riffkn/ Can ba« 
blft requifita bnrd) btramstfcntitn Creptt ©(• 
jtujtn rtnf>tOJ 3 vmb aibtlitbc depoiinon bflj. 
gtbradif enb majratma*! mttbtn infqtn 
©atmlbtt ni*t irrtt/ eap man ftlbtgt (Ut 7 
fln iciiatutitl aiqleotn miU / quo in caly, ut 
nullo jurcj, ita nec vigore ftatuti Ulmcnlis 
dispolitio hxcce conlifterc poflet, mlt tn an» 
fanji jtba*w dedudion gar molaiipjtfurf. 

3* fan 4btt mrinto tptil* Ciftn Iciflm g 
®I0cn i ItCtq («t ftln itflanitnf agnofeirtn 
tb« btrujftn. ®t(l nambli* Itlut inlliiutio 
hzrcdis univerfalis barllinti! jnjtllbtrt 1 ftm» 
bftn oOtln de certis quibusdam & lingulari- 
bus boni' allbort ijefjaMtlef rolrb. 

2natfe(itn btt maritus borrit juwr; (rafft 
fttp ^tnraptbrtt(fsj / paditius (erres t|{ / rttP 
mlrb )(mi Cift(?rbf*ajfi nidjt <r(I m fol*tw 
Ittfitn 0CiUtn gt^unt fonbtrn <« merCtnibn, 
allrin bte m Ctr JCturat»21brtb rclcrs ; : tt tSii- 
ttr orrnitttltcb majoris cautionis ergb, rnl) 
jn Borfommung aCtrpanb ©irtite ptrfdja^ 
ftt. au* femtr anbtfopltn/ roao ober mtm er 
fcm|f tlrt-.iit legati vei Bdcicommtfli nomine 
lujllUtn frlle. Quas 


Consilium CLVI. 


7 1 


f l Quse omnia notiffimos Codicillorum ter- 
mina minime excedunt, nec ulla ratione pro 
telhmcntaria . diapofttionc haberi pedunt. 
Faciunt nottaa Manticx. it csr.jttt. ult. vah». 
U. a.nr.j. B*m. u. & fi<j. ubi tradit, quod 
jf deficiat inllitutio, aut verba direda, Codi- 
cilli intclfigantur. 

I o ■ Ac etiam in Codicillis nominari potfft be- 
tes, qui alias ab inteftato,vcI ex priori tefta- 
iniento aut psfto fucctflurus erat, hukque 
priclrgata relinqui , idem etiam legatis Sc fi- 
«feteommiffis gravari poteft, argum. trad.a 
Mcnoth Jtb. *. prafumpt. 3. asm. 4 . vtrf it- 
clatatur primi. 

,■ SCctl «U* ba< 5 }(ml(tbc Statutum (»(< 
11 f&tn owgtffiigfugcn / tmbctma* (jothl (id) 
MMufcoMn Scrmddmuiffin Mn 25nMtfd)lb 

tdl(.tlWl|i illa indefinita conftitutio metito 

prouniverfali jufdldi|<n- 
1 a. Dic mtber grag berti$rmP/ fan Icf) mdn« 

mitrrft ntdit craebten/ bann bafi Mt «• 
Wc grani/ fallo ftlbigc von Mnm in tim 
iraju padio t>orbc(iali<n ©liwn ntd» «» 
1 folcbc ©uter nictr iprcn ndtbfltngrttiif 
fencern vil m<()r btm cbctltbcnMn !?()«> 
ir.n jugn»aA’|tn nxctn / fi modo ex con- 
:udmc vel ftituto Ulmenfi tlduig 1(1/ tap 
ij (Sfitgemdcbr fu jfjrcn ^Jturajiepancni.lc 

ctm ju univcrfaKf rfcrn «fnfwn / onb bt. 

en (onmn ®(e Id) b«in nidu jwetffle/ 



bann bap DcrgWtfttt ©M»n$di ffetwl in Mt 
libi. XiiMfdxn JCJtttfdwffi / al< blfitn t>t- 
tsojtpum notoric tblid) *nb fjerfommett ptj. 

Hoc polito, ((1 gat rld)iig/bap btra pfitbct- ij 
blfkntn Sfymann/ aW tfnjfgm SeMn ftnle «t 
In Mn {kurapMpqtKn genent aftbj Mfe re- 
ferrirte ©itet jutwdlfm/ »nb gcMflwi «xe» 

Mn miifltn. 

Nam alias inteftata decederet focminailla, 1 4 
dupiicemq; haberet haeredem, fratres vel pro- 
ximos cognatos ab incdlato, & maritum cx 
pacto dotali, quod ex moribus vim teftamen- 
ti habet , heredemque facere polle videtur. 

Huicquc fentemix adft ipulatur Modcilin. 1 S 
Putor, quajt hi. Sc Rauchb; Ith. 1, quafi. 39. 
videri etiam poliunt Surdus dtitf. 131, Mare. 
Ant. Giurbs, ctufiL crim. /f. Joh.Pctr. Fon- 
tanelia, tr. i. pallis nuptiaU claaf. 4. gtaff. 13. 

».p. & fetjq. Ac contrarium fi qui decidunt 
Do&orcs, intelligendi funt dc eo cafo, ubi is 
qui talia refervata affe&at,hant habet titulum 
univerfalcm , (puta unici hxredisj fcd fulum 
donationis, vet fimilcm quendam : cum quo 
confidere poteft lixrcs ab intedato. 

2nb bifed fjabt nimicn ginllfgcn -fjrrin fit 
bitnfll(4'tm jicnrattnu |u bcgcprirt QUittr* 
aimvorr id) tbcrfcbrcibtn mcflcu A&um JiJ. 
bingm/Mn ij.2fig.21n. idjo. 

Chriftophorus Befold.D. 


Confilium CLVI. 

quis poli 4 ditans hareditatem, Tejhmentumfeu ex ratione folennitatum, feu tx ali- 
qua alia caufa tmpugnarc pofjit! anum, I. 

Mstutso quando cenjeatur fidctcommijfana vel vulgaris folum. d num. ii. 

'tatarms vel fideicommiffarius, pendente conditione decedens , legatum velfideicom- 
' miffum fith conditione rcheium. an ad haredes transmittat f i num. jf. 
ratariis & ddeicommtjjanis an teji amenti exhibitio tn totum vel pro parte tantum 
, fit facienda) i num. <?+• 

ffdeicommijfum condii tonate an cedi vel vendi , ac etiam de eo tranftgt pojjtt > i n, 74 - 
Vt caulwne Fideicommijfirta ah harede prajlanda. i num. 96. 

Ex Copiis teftamcnti, cntfprtnaen iKwfjfofeaid 

D« 5 r«B‘d- ... . , 

■ Xfta. , r „n. parte, quantum illos concernit, jucdirn (itui. 

1 JNltllCl' / PD ciucr polt jjj jjp . finfcmafilcn I. unica, it tabulis exbi~ 
ji^adnam i .vtc iitatem cx Ttfta- b t niis, mcfiwd grad)f<n</bad ©cgcnfpil fta- 
cJfj mento, (icrnad) fdd) ^tflamtnt/ tuirt, nimirum in verbo decedentibus, Sc ibi 
per glofTam, 

23 lcrt(cn« t c6 birmajltn bir indituirt* 
®rb bcr fubftituittcn €rb(n feu neptis', mif 
btn Jctnad) fubdituirKn agnatis b« gdfjt» 
djctritnb mifftln 6t(Ii1nMgc» tranfigirn fdnb* 

K/Scquomodo? . 

ginfficn* «IU b<m indituiricn (Etkn iu/ 
1 nsanner bo« teftamentmn 
jucdirn bcbcncfcnf/bagcr foldnil btn bcr ce» 
bcnddjcn Obrigfcft/ enb j»ar in originali n<» 
ben MU inventario dcponirttl foBc. ICa^ttC 
b(< grege 06 man tip non obdante tertio mo. 
tiro, fdlUlbfB f<p< f 



- a feu ratione folennitatum, feu ex 
aliqu.i alia cauli, A vitio vilibili impugni- 
?‘vJWfcnbc? 

j^giird 2tnb«/ obbfc (ubditutiones in hoc 
*Whmcnro fint pura vulgares', aut fiinul pu- 
fiwbrcs, feu ahfolutc fidcicommiltarix, Sc an 
■afe^Min calu fuhftitHtio fubdicutas perfonas 
• • egcc .it , Sc jus fubdituuouis ad hxredes 

wfefeat,»«r|Jntn. 

^S&tftKltC' ob man bcil agnatis fubftitutis, 
(Mllcn bferer j()ncn fubftituta neptis, tefc 6c> 
ttorber (T audi ter indituirte hxrcs ttccb (m f ri 
•f MnibfC tabulas tedamenti in totum, live pro 


I 
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7t . Partis 

©e*flen< /begtjrf man ratione lubllitu- 
tionts cautionem , ntann ndmbli* tl< ©iifct 
fclltn deteriorirt toerbtn / baf Me lubftieuirtc 
in reliquis bonis, extra legitimam, (frer fub- 
(lititution fjalber fcin ©efafr jucrrvattcn fido 
icn: ob ntaii aber blffaUd cln cautionem, & 
qualem julaiftcn f*ulbtg ftrjt/ba fleret man 
au* an. 

©Ibrnben l|f btfanMmSXcitenbtvann 6 et 
tefiator fetu <r|le* tcliamentum caffirt,ba|i Me 
calfatio uber QBlberaufftiebuiig felne* Iciflen 
QBillen» eben mfr ben folcnmtatibus befebe 
fen mufle ieieba«et|?e gemattnvorbcn Se. 
rotvcqni rnb trctlen In bem cr|1en i<|tament 
Me ©ejtugcii famptli* ifte Mg'U* oiM velli» 
j'n ©tlntcn appomrt, tu bem anbern aber Me 
gtugtii nur jfire tpeeftbeatfe vnb Signet furje. 
bruefr cb ras er|le ‘it[ianuitt debito modo 
caflirt.Jn bem lbtuiren Me 'CSarenfite ianb. 
tecti /p/ jji.nt ja er|itr arucf.foecnSffiort 
|n 'IBort na*folgcnb(r®tf?alf alfc lautet r 

G\3‘ 3°™ «tatf (ierlielien ie|iamem< In 
^'c*rijfteniiv<l*« gctnefnfgli*Von bene 
atma*tivttb,bitm jfremieben/ jfiren kijlen 
31'tllcn nicmtiiic naifftn tafTeu mollem i(ial|'o: 
Saf ter; fofemtc|Iamcw mieben tviUt eme 
<B*ri(fi/barfimen jelti leeflet -SitU befefcriben/ 
rnb terieidmet ifi vcrbunbcn / oter aHem be» 
|'*lo|Tm/ viitringcricfclr/ von te|felfctn 2t- 
jllrerS/oteecmebantcru f anb qcf*ribcm tot 
fibdi^ciiqni/ M< fjierju |'cnb<rlt* jufmnn bc. 
tuffen ont etbetten / obet ba (ie rngefebr/ tnb 
vnberulfcn suqtqrn / bat ju erinabnet/tnb an< 
gefproetoen ttetbene ( banmecr bocfc bte pcrfoit 
btg “Dlotarii uleti folle gt|tf>ittverNn,)fo(ie al> 
le beijeiuanterrerfamblei fnjn ftirbringe/ toiiO 
Icqet Me bar/bur* emen jeten ter |iben 3tuqm 
juvnCerf*t(ibeivvub nue )()rtn gttrdnltcfem 
Sigucren lubeftqlen : boefc alfo/baf et offtutli* 
anfj.je bafi (olete* fo'er barqele.ii/ feln ie|ia. 
mesit fttie: onb bujfelb t-or beti sjtuqen allen/ 
mi! liquer ©anb vuferf*rcib</ tnb ito et nle 
fcbreiben fume, oferbamal tu*imdebe/Cur* 
elnea anbern aeticn^euqen ©anb/vnb foria 
9Uih<n'Viib auff frmQ5egefrenan einimoti 
tnbirfctircibui laffe. JUfbann glel* jut felben 
3«e olm aDubetmifdJunq «niger anbern auf. 
Buntyer ©anblunq / ober Serjuq ber 3<r/i 
banu alieni reae ieibs ncifialben b<|*et)( rnb 
flem mere, em* Me (iben 3<uqen alie mu |{). 
ren eijuin ©.iiibtn vnbet|*rtbtn/ tnb bur* 
2lu|)ai gunq ri.b 'Siirrruefunq jf/rcr gctvofu. 
Iieiien bruqil ober tpeif*a|ften bejei*nei, vnb 
terfeniji iverte. ©ciit aber em 3<uq nicbt el« 
geii^niyel oterPetf*aifi ober fiinbreni*i 
fcbreiben. fo maq nol ein anteipeuq fctnjio 
|i,cl fur j t)i te/ tnb in feliiem 9famtn aebrau- 
et-eii/ mbalfo ba|T<lfctq qtveinn.il aiifangeii/ 
ober fmtruefciiau* |i* fiiriline vnberKtrei- 
bem bo* Ca|i lubem vuterfebreibeu fol*e« 
auf truefli* qcmclbee iverbe/ tvie nambli* |cln 


QuART/E, 

QRlf jeuq f ein eiqen 3nftqel qe(abl/ obet iifcfce 
f*reiben tonben / vnb bebbalben i fune fol*e< 
fur ifine juefiun/ erbetien i»abe. ©o* fel bet 
mebrertbeil ber 3<uqen j^re^nfiqel (abenivnb 
fcbreiben fdnncn. ©etie aber ctner feln qroffed 
3nfiqel ober ©Iqnei/ ober (><»f bajfelbe nicbe 
beq ber ©anb / fo i|l genua ' rvann er felnen 
Kmq i ober UDappen. ipeif*a|fi gebraueticr. 
SDoel) bafi atiff follem fein POappen 
eoQfomlic^/tml) nicfci nur ein ©ifjilii 
obet 3eicft en fepe. ffflaim au* Me imen et. 
fle3eujen aufirucfli* in jfjrer 3mcrf*rl|fe 
gtmelbei.baf ber tcftator, tvel*er maifeu im 
folqenben libcll fein lei|Jer -ffilfl begriffen feql 
befeiuiei fab/ifo tf? qenug/ baf blc anbcrc Jeu* 
gen (n *rcn 23nbcrf*ri|fien melbtn/fic befen. 
ncn/iple bie ror vmerf*nbene fftrt iWInjeugrn. 

So* ifi blfe grag ber eriieii anfdngiq/ an 
nimirum poli aditam hxrcditatcm talia op« 
ponere liceat. 

1. N. D. N. J. C. 

(Fmna* ivir Decanus vnb anbcrc Doflo- 
res ber 3>iri(len Satullat/ bc» j.mcmer 
©bficnf*ul ju iubiuqcii/gcbufirenb crfu*t 
ivorbcu tvorben / vber (jicvcr gefeiiie fpccicm 
fatii, vnfir re*imeffiq CDtbencftni mu Q5et). 
fetuinj ter luriiembileil rationum deridendi, 
iuircifncm vnb au*|o*cb In fcinenltvegab. 
{iifUXaf.cn qetubrer. 3U f/ .bcn nslr In vnferm 
vcrfambleien Collegio vou Mfein ®<ref reiff. 
Ii* dciibcrirt , vnb fo vll Me <r|fc Sraq anbe. 
lanqi/vnferb tfeilf anbcr|i nicbr bi|inbm fan. 
nen: Sann baf auff fclblqe negative jurclpon- , 
diren/vnbndntbii*/ baf <fntr/fo be» femen 
3aften / «aim er frafft felneb Sanem/ obet 
eme» anbern iifamtm/ |uber<£ rbfebafft qe» 
kmqr/ vnb felbigtadirt, ober fol*er fi* im- 
mifcirt, fierbur* anqertqi ie|lamene In al> 
lem berqeflaii b(|icilqen vnb gu*et|fen*uc/ 
taf erferna* ble fonfien tvlbtr folctcb ^e|)et> 
ment/ ob defebtum folennium , vel ob aliud 
vnium vilibile, gifabter (Emreben fi* (n fei. 
neniveq mifr bebienen ffnne. 

Sub itvar crftlub bevcnlfalb/ quia is, qui 
judicium delundti fcmel agnovit , h.e, ejus * 
voluntatem comprobavit & amplexus cil , 
eandem amplius reprobare nequit, l.PaptnU- 
nui. #. $. f . i ratidmam, & l.nihil mituli, u.jf. 
de inejfi r. ttftum. 

Hinc filius patris leflamcntum agnofccre . 
videtur,ut a querela inofficioli repellatur, qui 5 
qualequale judicium delumbi comprobavit, 
l. pta i» Jio. & I. ult. ff. di ir.ofjU. lijlum. /. ji 
pendi, ij f. /. 

itaque non tantum, qui in teiiamrmo ad- 
fcriplcrit , poli moitcm patris confcntitc fe, * 
led & qui aiias voluntatem probavit: vciuii 
fi ex tellainento legatum petenti, advocatio- 
nem pra buerit, procurationemvc fuicepciir, 
vel quod libi ex tellainento conditionis im- 
plenda raufa, ab hircjc, vci legatario datum 
fuerit. 


Gonsjlium CLVL 


Fuerit, Ccicns ceperit, legatumve ex tcftamcn- 
to fibi adferiptum petierit , agnovilTe erit exi- 
ftim 3 Tui\ 3 s.l.j.f.{i conditioni,Li2.l.pen.& l. ule . 

$ f.eod. in fin.Scd & fi hereditatem ab heredibus 
(criptis evicerit, vel res lingulas, feiens eas he- 
redis efie,aut conduxerit prardia; aliudvc quid 
fenile fecerit, vel folverit heredi, quod tcfta- 
tor debebat, vel ab alio fibi legatam rcm,quam 
ille ex teftarucnto confecutus erat, acceperit, 

$ videbitur agnovilTe, $ pJ.pen4.ultf.eod. 

AgnovilTe etiam debitor ancillam Tuam 
pignori obligatam manumittere rogatus, de- 
functi creditoris voluntatem reputatur ; fi ab 
herede conventus, ufus cft exceptione, vel ali- 
is voluntatem fuam ollcndit, /•♦/. ff. de fidei • 
eewtm. libere . 

7 Sic & referibit Alexander ini Purentib.l. 
5./. C. de ineff. teft. qui agnovit judicium de- 
fundi, co quod debitum paternum pro here- 
ditaria parte perfolvit, vel alio legitimo modo 
iatislecit, etiamli minus, quam ei debebatur, 
relidum cft ; fi is major 15. fnnis cft, accufare 
ut inofficiofam voluntatem patris, quam pro- 
bavit, non potrft. * 

I Sic idem quoque in l.fi qtundo. jf. $. & ge- 

neraliter i. C. d rit. fancitur,modo filius to- 
tam & omni oiiere expcdkam legitimam nan- 
eifcatur: Trcntacinq./rb. i.tit.de legit ima t. re- 

folut. 4 .num, 2 . 

QSt< bannfn 4<<j(tHPtrtlqem 'Scfatmm 
inftiruirrtii fefn yfllttf^fil 
qclafftii/*n& fdH^cr lu fcem g<ring(?m nlcfe 
fdjmehm murM. 

* Se.-nndo rclpondct pro hac fentemia Pa- 
pinianus tn l.fi pri/ro».i rr f.qui fideicommiffam. 
2.f. .id SC. Trebelltan. quod li femcl adita fit 
hereditas, tu »c omnem defundi voluntatem 
conftitui rotam, quodque difpofita in Tcfta- 
mento confirmentur, & dependeant ab adit» 
hxrcditate, probat Ifiisji. f idem evenire. 1. 
ff.d.excufit. 

I o Hincquc non auditur, qui poftquam adivit 

etiam tacite.impugnarc vult tcftamcntum , ex 

I I quo adeundo illud probavit, Tufchus lit. H. 
eontluf 46. num.j. Et herediras ex teftamen- 
to fcmcl adita, nonpotcft amplius reduci ad 
caufam intrftati. Baldus lib. f. conftl. 267. fub 
num.4. ubi, quod quandocuiKi; fcnuleft adi- 
ta hereditas ex teftamenro, habente inftitu- 
tionem puram, nunquam hereditas revertitur 
adeafum intcftati. 

12 Sicquc filius, poft immixtionem ideo non 

poteft repudiare paternam hxrcditatcm, quia ' 
fcmel harres non poteft delinere cflc talis, Tu- 
fchus d couel. 44 npe. &n. 19 . 

j | Quique non folennem voluntatem defun- 
di agnovit, non cx fola feriptura, fed cx r on- 
feientia relidi tenetur, ut Icribit linp Anto- 
ninus in 1 . 1. C. de fideicem. ubi & pluribus aliis 
locis traditur, cum, qui non folennem volun- 
tatem agnovit, non tantum non repetere» 
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quod dedit, fcd & fi quid reliquum cft, cogi 
adimplere. 

• Facit etiam regula /.9.$ fi quii ignorant . ;. 


f. dejurii &fa8i ignor.quod ignorantia ladi» 
non juris foleat prodcllc. Indeque ibidem 
rcfpondctur : ex caula fideicommilTi, qui in- 
debitum dedit , aut lege I-jlcidia ufus non lit, 
indebitum repetere non potTe. , ^ 

Et lic in i non dubium. 16. C. de tefiam . rc- 
feribitur, ut qui ex ceftanicnto vel ab mtcftato 
harres extiterit: etli voluntas defundi circa lc- 
gatafcufideicommilfj, leu libertates legibus 
non fit fubnixa : h.e.non folcnnis.nmcn li fua 
fponte agnoverit, implendi eam ncctfiitatem 
habear. . 

bffhn foD mwibcr nltfcr jrreu/ -quod 1 6 
Ulpianus iuU24.fi quid ex Teft ement o,ff. de 
condit, indeb. rcfpondlrct: Siquid cx tefta- 
mento folatum fir, quod poftea talfum vel in- 
officiolum.vel irritum vel ruptum apparuerit» 
repetitur. f 

Hoc namque de errore fadi cft intclligcn- ' 
dum , lique vitium non vilibiie cxiftat. arg. 

L U . ubi Bart. 1 . 1 $. & I. 22. d. acquirenda be - 
redit. 

Ut & quod referibitur in l.fi veritas. 23. C. 1 5 
4 . fidtuommiJJ. fi veritas & lolcmmas luris 
dceft, nec amplexus parentis voluntatem, rc- 
lida dcdifti.vcl tranfattionis caufa ftipulanri- 
buspromilifti, negotiumque integrum cft, ad 
iolutionem urgeri non potes. 

Verum tum den um defedus folcnnitatis * 
luris a folutionelegatorumaliorumquc one- 
rum, filium liberat, li modo parentis volunta- 
tem non fit ample xus. Agnofcirur 3utcm pa- ZO 
rentis imperfeda voluntas, per jam mooo fu- 
pradeduda, fi filius fc irnniiftat h eri ditati, 
vel confimile quid faciat, cx quo itnmiflio 
probari polfit. 

thujlio 1 1 . 

3nb<r Qvxftioncm anru(jr<nb / mfU 
ti Hi) vn* Da* Mjn^f«lig<an|tym&at>cii/Da* 
in ^cfiamcnr fi* DcftiiDcnDt 

fubftitutione»nitnurvulg3rcs,fed liiniil ab- 
folutc fideicommiflarix ffljtn : £)ann Qrrfl* 
rt* nnlrbt In D«m ftbtnftn tp«ii(rcii/D<fj *0<nn 
Tcftatoris 0ofmju cincm t 

wib uni»<lfdidKn$rb<n<rnanbf/ bocfi t>a* 
gcflalr&afj jjjm ofldn fcpn legitima aiscnr^uoi' 

11* rolgtn vnb juff^m/lm bWrlgtn ubtr b<f 
inftituti hxredis ^(j((elblt*( ^ 6tfc«rlm / Obtt 
fcDtl tr jiiinbct l;lnb«rfi* (affen wurbr/ j&rac 
lubftitHirrfcinfelftn. 

Qux (ane verborum conceptio notiffimos 1 1 
fubftitutioab vulgaris terminos exccdirf/ »nb 
pro fideicommilTaria jujalrtn ijl 
Vulgaris enim fubftitutiotum efle ccnfc- ** 
tur.cmn talis difpofitio invenitur, fi ille hxres 
non erit,ille hxres cfto, tn prine. Inft, d. vulg. 
fubftit. Ac in fubftitutione femper tacita con- 2 j 
ditio intclligitur,fi hxres primo gradu inftitu- 
'* G tui 
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tot non poteft rei non ruit dfe hzres, Titius 
hzKs cito. i, s. &Ui.c.dc i*ttd.iiijlit*nd.'j. 
Sj./.v/.J.O.f.ln ffeod. 



«tddii&umbli* fjobtn/ cn6 bamli/na* ixlit. 
tcu juipun/ jupanbkn/ vnb jumalien au* ba« 
»on juteflirm brmacbrljt/ im tbtrijtn abet 
ftfn {)(tm Tcftatoris neptes fubftituitt ftln 
14 folftn. 

Quod idem eft, ac fi pater dixiflet, quan- 
docunq; filius meus deceflctit, rcflituat here- 
ditatem ; ex quo fideicommillum indudtum 
cenfetur, Vine. Fufar. ntS. dfubfia. qu.223. 
eum. n. 

11 <g 0 fati aud) Mt tnftiturio filii in univer- 

(is bonis, to* bap Ct bit legitimam aijctl/ 
tfiutnbli*vnbof)n( btf*w«b fiabe / btntbrn 
(m vbrijcn fetne jtfnbrt/atP btp ®trin Tcfta- 
toris nepotes vnb neptes lubftituitt fdfdl/ an- 
txr|(nicbt'tannpro lubftitutione iideicom- 
millaria qlfialtm mtrNn. 

14 Mere vulgaris enim f ubfUtutto, fi non im- 
plicitam habeat fidcicommifTariam.ntl juris 
tribuit fubftitutoinhxrcditate. (icam adeat 
hxrcs primus.ln hoc cafu autem, qui funt fub- 
fticutiin bonis, qux legitimam excedunt, fem- 
per prohibere poliunt hxredi, ne ea alienet . 
*'* aufcrat,vcl confumat.Ciimidcbhxc iubftitu- 
tio non evanefeat, etiamfiinfUtutus extiterit 
h.rres.quod proprium eft vulgaris fubftitu- 
tionis.f. 1. & 2. C. de lofttt. & fubflit. AltltuC 
diuileihb.i-e.4S n. iS- Sequitur, hic vulga- 
rem & limut fideicoinmiflariain concurrere 
lg fubllitutiunem. 

Etenim quando fiibftitutio non poteft va- 
lere jure directo, fidciconimifTiri-m ibi con- 
tineri dici debet, Bcrous cenfil-i 17. num.tltb. 
2. Oddus confli. 9S. uumer. 79. veif. Sertio 
junlhe. 

®ie tuifjn bent inftituintn Sfrbtn/alp fxfi 
JbmnTcltatoris©elm irin io*rrt/ 0- 
lr . berbaermepr iftiibrr brfemmrn folt/iuma(il 
|«lbfat.fideicommi(laric fubfliru.rt: Ulu foubcn 
roiringlecdcinblefubftitutioii/fobejj tingtfdi- 
rtn (frben iothitrlu; btfdjebeii artberft nlcfcr 
»tr|it|irn / bttnn bap folcfce jmlccbriiifiJei- 
coirnitlfum ablolutum , in cafuin tamen non 
exiftennum liberorum fubftiitttc lihx , mir 
ftcb fuhre boun ter S)cxt Ttftatnr fttlij mir 
vol.jditdi tuendi gretbnet: 3 mSaIlau*n 
itum gopn ita* friiicm jetil(*en abfttrbm / 
ni*nn:|>rJ\iiib(ra[Pf«n jdifjfmbdibtpSe*. 
irriinbmcerlafreimrnbbiftsobm (£6eli*<jtfn» 
ter vnb f obp.iErbtn icite vrrfictbdi murbe/ 
barrot ©ori latu; jeln welie 1 fodent tfemfn 
ftaffr qctponcr lubftitption »nb Srfapunj / 
»011 ben ©urrrn/ fo ron mir nti|f gtba*f( %iu 
na SJlarla f ommen ■ ulfcln ble legitima vetblel- 
ben. 3m vbdiqtn aber fo fiibftituirc f* bfrmft 
meintfreunbtli*e liebe jmo ©aaftmvnb mef. 
mt6*t»e|ftt i£ncf<I Sejam vnb Semproni. 


am.alfobafijie fraffi bfftr fubftitutionfa mei- 
mn ©uiern ffrben feln foUcn. 

®(l*t mori abemubltn fo »11 lutrfennen 1* 
gebtn/ bap bf< na*jcfdjic bep {Xrrn Tcfts- 
toris Q?aafeit Seja vnb Sempronia au* auff 
brn gaU fubftituiH/tvami biftP bip ®(nn Tc- 
ftatoris (Jncflin ib« 2lnf)crt!tcb< ©liier btraft 
(rlangf&abtnmutbt/ ibi : von brn ©urtrn/ fo 
»011 mir aujf gtba*<c 2fnna sSiarla fommnt. 
3tem/trf*dn« pfrraup / taa offtrmibm fol* 
tfiicflmadiinblt Legitimam, blt au* fprcni 
•fjctrn iSairtrn bcrgeftalr au|iqtma*i/pienil- 
fimo jure bifommcn im ebrtgeii abtr Ut lub- 
ftituirft Semproni- vnb Seja, (111 Iusradicatum 
fiabrn ftQcn/ibi: adtin cit legitima vcrblcibm/ 
im rbtrigtn abrr/fo fubftmn[i*tt. 

2 Fiift mrl*<ni alltm ju oeerjluiTrnber ©(> j, 
mia< abjuntramiu/ bap btr toolfiilye 0<rr 
Teftatomf*rnubn vulgariter, bim ©opn 
bafs i d*terlui/vnb bcm ^ o*rerlin becce f,pne 

Q 9 aafcn'in bonis ultra legitimam K vulgariter 

fubftituin/fonbtm jbntnau* jrb(ri(li ctm a< 

rarpterd/quod nempe de manu lixrcdis c ape- 
rc debeant, gtqunmt. 

Hiijusquc intuitu vere dici poteft, illas do- f 1 
miniTcftacoris Cognatas, vivente hxrcdc 5 c 
ejus fubllicuta lilia, de prxlcmi etiam, in bo- 
nis tidciioinmifiaruslus habere, maxnnd c uni 
tcftator ad plures gradus rubllituuonum fu- 
erit digrellus , quo in cafu lidcicomtniflum 
conftnutum ccnletur,Fiif.ir,4«. 177.11.7. 

®<il au* b<r ^)<rt Tcftator fo mol fdnrm 
Sobu/ alP Snrflln/agtfn blt Legitimam fftij 
9 <la|f(in raupnetbmtnblg bat cbrrlj mu ti. 
nem lideicommifTo brf*m<brr jua*r<n fecn. 1 1 
Etenim quando tcftator dixit , quod heres 
poflet, dilponcre de rebus Tuis utque ad cer- 
tam fummam.in reliquia dicitur fcciflc tidci- 
commifTum,ad Livorem fubftitutorum. Alcis, 
tus cotifj l.col. r./ip«p- Pcrcgr cor.f 44 u.j hb f. 
&imr. de fidneommiff. arr. 9 . u. ». luuigliol. 
de fubfiir.ceae.].qu.7J.n.92. 

Obmol aber btfc jmo brp fynn Teftitoris , , 
©aaftn.bcn inftituirten J^rrrn ©rbdnvfibef. 
fdi furrogirtem ®d*r«lill lidcicommiilaiie 
fubftituitt ober na*4tfd)i; 60 i|l bo* tfnmal 
bl|CP conditionalitervnbbcr qt|lalt b(f*rprn/ 
ba(i)btrinftituirK®rb/nf*r nnpr j^mbir/ 
d|p tempore conditi tcftamenti paterni bap 
«ini4 (tabrnbe Sd*rerlln verlaffrn/ au* (t) 
tol*(P id*ierlln/ opn <SJtli*c 3 ?mbcr vnb 
tdbPffrbdi iobrp vtrf*(ib(u reurbt. 

®«lau*fem<rbiftbt(bt/Scjavnb Sem- }f 
pronia, nomine proprio blpOttP vocitt / jprrt 
i£rb<n abtr fn ftindi md| grta*i' foitbrrn fi« 
dDclndnanbcr reciproce fuhltituinrmorbdi : 
alP rpur ptrraup molf*lirpn* ervolgdv bap 
|um Salina* ©dinubem SBiUdi/ bifr beete 
lubftituirtt/SejaVnb Sempronia, vor bem in- 
ftituinniSrben ober frfnem na*gtftp((nid*. 
wrim/iobtP vdfapren/obrrau* brr mlhtuirrt 
•CXrrSrb/ raipr jKlnb<r baim bifcp ic*rtr[in 
(raxr. 
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ttttttbtn/obfl- au<& (ei in f unff» 

«9 $&<lldx.R<nD<r brtomnuntn &lnb«laff<n 
fjjtt/aU Dann effr £prng<mclfc Seja *uD Sem- 
pronia, aflptdtblg nicbftf fudxn/oNr aud) d- 
nig Ius aujf ifju heredes,»^ Dic aud? ffiamen 
t<lb<n tnd&KR/tranfmirtirn fdnncn. 

I* Legata namque & fideicommilfa tam uni- 
verfalia, quam particularia, rcli&a fub con- 
ditione, cedunt a die impleta; conditionis tan- 
tum, l-fipofi diem. $-fed fi fub condi r tone ff. 
quando dtts leg. 1 un. $.fin autem. C. d. caduc. 
*' rf/Uuutfi legatarius vel fidcicommiflarius, 
pendente conditione decedat, legatum vel fi- 
deicommifTum fub eadem conditione reli- 
dam , remanet extin&um. I. tnttrctdtt.fi. de 
jt condit. & demonfi & confequentcr ad heredes 
ipfius legatarii vel fideicommiflarii non tranf- 
mitutur. d,l.un.$fitt autem aliquid. L fi ita le- 
gatum Silii fi ftla.ff.de leg.t. Gail.j. tbf 13 e, 
M*mica.d.coaje&.ulr.volune. lib.n.tit.20. n.i. 
Pcrogrin. d.Jideicom. art.31 . n. 6. qui alios re- 
cenfct. 

^ Et ratio, quare non transmittatur,eft, quia 
fubftitutio.qua; nondum competit, non dici- 
tur efle in bonis noftris. I fubfittuno. fi. dea - 
quirend.rti.dom\dcot\\st legatarius vel fidei- 
* commillarius conditionalis, pendente condi- 
tione, non dicitur efle creditor,/. legata, fi. df 
^ 1 condit. & demon fit at. ob id ccflac tranfmiflio , 
arg l.tradtiio fi.de acqutrend. ter. dem.Caflil- 
lo </. conjeci ur. ult.vol. cap. sf. uum. 2. & feqq* 
^ ubi plurcs allegat & num. 9. feribit, conditio- 
nem evcniilc, implctamque fuifle,in omni di- 
ipofitionc condicionali, & in materia ;fubili- 
tutionum & fideicommiflorum, probare & li- 
quidarc debet is,qui de fidcicommifli aut fuc- 
ceflionis vel relidi conditionalis jure con- 
tendit. 

^ Alia ratio eft,quia non confideratur ex ali- 
qua parte animus profpiciendi heredibus be- 
neficio tranfmiflionis.Non ex parte tcflatoris: 
quia is non prarfumitur voluifTc hcredib.lcga- 
tariivol fideicommiflarii profpicerc, qui fuc- 
ccdunt magis ex difpofitione legis, & fortui- 
4 to, quam ex judicio ccftacoris. Mantica d. tr . 
* hb.ii.tii.3o n a. Non ex parte legatarii, vel fi- 
dcicommilTarii.quia ex parte eorum nullum 
fadutn intervenit : laf.i» fi it qui. n. j/f • in pr. 
ff.de ufiucap. late Pufarius. qua fi. 49 •* Caftillo. 
i*c.ss*n.s 7 *&c.& c.feq.per difeurf. 

45 Ha:cq; procedunt quoque in qualibet fub- 
flitutione conditionali, nedum (i ea eft condi- 
tionalis fubftitutio exprefla, Alex, confis 6. n. 

46 4,lib.s,Gtnvtit.€onfjS2. n.3. Sed etiam Ii eft 
fubftitutio fimplexdireda, Alex, cenfil. 36. n. 
3. verf confirmantur prodiit a . Itb. 3, Gravctt. 
cenf 36. num. 3. 

47 Nam quaelibet fubftitutio dicitur condi- 
tionalis, & in ea ineft tacita conditio ex tcfta- 
toris difpofitione, L coheredi. §. coberes.fi* de 
fulgar. & unquam conditionalis non tranf- 


mittitur ante eventum conditionis, /. un. Sfin 
autem aliquid C d.caduc.toU. 

Zbtx in pratfenti cafu,fdnb Seja t>tlb Sem- 
pronia tmjTMjfclijJ condicionaliter fubftituiir/ 
ndmbllcb roann Dtp J^cnn heredis ‘iocbtcrlin/ 
oDct aucb <f hxrcs frlbft/opnc ferntrt JfvinDtr 4I 
abldb<n»crC<.2Bl«t)ann aud) fur jtdjfdbfK/ 
legatumODcr fidcicommiflum , poft mortem 
demum inftitutipracftandum, & quando dies 
eft incertus, tunc dicendum crit,hunc calum 
arquiparsri fidcicommiffo conditionali : die* 
enim incertus habet vim conditioni*,/, baro, 
meus $. / /. dtts incertus ff. de condit. & demon- 
firat.lL t quae dicuntur de fidcicommiilo con- 
ditionali, etiam in hoc cafu locum habcnt.Rt- 
gula igitur ftatuenda eft, quod fidcicommifla 
in diem incertum rclifla, non tranlmiitantur, 
l.un §./jn autem fub conditione. C .de coduc .t oli. 
Ruin .cenfil.tSM.s. & 9-M- *»• Sur<Lf#»/ji 123. 
num. 6. &ftqq Peregrin. conf.14. num. 2. lib.f . 
Mantica de conjtii. ultim. volunt, hb.iilit. 

20. num. ^ 

Et hoc locum habet, ctiamli certum Iit, 5 1 
conditionem omnino extituram,ut Ii tcftator 
dixerit : relinquo Cajo centum, li hlius meus 
dcccflerit fine liberis : nam etiam quod con- 
flaret, iplum filium efle ilerilcm, decrepitum, 
vel alias inhabilem ad procreationem libero- 
rum, tamen fi idem Cajus Legatarius dcccdc- 
ret.vivcntc ipfo filio, legatum vel fidcicom- 
miflum ad ejus heredes non tranfmittcrct , 
tcxt.iis l. hujusmodi fitquando dtts leg.ee J. Et eft 5 a 
ratio: quia hujusmodi legatum & fidcicom- 
miflum, intclligitur rcli&um fub duplici con- 
ditione : nempe fi filius morietur ante legata- 
rium & fidcicommiflafnim : & li morietur fi- 
ne liberis.Ruin.c*»/<;.MM».a.v«/./. 

Idcirco licet certum fit, ipfum filium non 51 
efle fu fcepturum liberos, tamen non fuHicit, 
quia requiritur etiam, quod dcccfleiit ante 
ipfum legatarium vel fidcicouimiflarium, arg, 
l.fi heredi plures.fi. decondit, infiit. & ita non 
tranfmittitur, legatario, vel fidciepmmiflario /4 
decedente ante ipfum filium, quamvis inhabi- 
lem ad liberorum procreationem, cx impedi- 
mento natura;. 

3 up wclcbrmDann tmhjcf/Dap tuann bo ^ 
M Seja ipnD Sempronia fatnbflicb/ 

J^crm Tc flatore cDcr ftlnrm^ 6<bf<rt<tn abld# 
bcn/alpbann Dl|< fubftitutio ganq cxpirirf/vnb 
bccDcr fubftitutarum Caj* & Sempronia:lcib< 
oDrranDrrr ^rbtn/nittif« ituprvorDrrn fonDa 
ren 1 obglticb »ol 9 fnDr$ Det inllituirrc S)<rc ' 
€rb^oDit fcin Sotfetcrlfn/opn cpclfdjc i<ib9# 
€rb<n 'ZoM vcrfcbctbcn folrc QBi< ancb frrr* 
ner no d) clnanDcr §• bif« 'icjlamcmtf inob^ 
aebr juiKmmcn/ln ®cld)cmD« ^)crtTeibtor 
alfor<Dcr.i)a»ifl<f4K ^tfcn mrinm 
imo ©afcn/m(inc9 liibcn €n(ftll faUnirbr 
(tl(b<u murDc/ foflt Dcro portion Dtr anDtm 
accrefcircn.lf* rpun aud) mrln Wtlaffcnc ®iL 
ltt/aujf(ln< ob<rbtcanD<r</ ob<r Ab« juaW* 

® * tom, 


7< Partis < 

fotniron/ fff mdn TOII »nb Dm 

anc<rn / aucb mrincr frcuitbillcbcn fftbtn 
©c&nxfftr br<p SDdcfcfcm/ (Sfcrffllna / JMirf* 
flunb/»n& Baforae/j<b<t zooo.fl.ba ftt anbtrfl 
tm icfKn ftnnwrbcn / gtgtbcn rattben foDfcn/ 
ali bic tcb jjncit $ltmlf »ifl Icgirr tmb t(x» 
ftbaffr&abcn. 

2lufj n><icb<m paffu ( i ) jutmrcftn/bap nd( 
tngctavc £f)*j(llna/.tf unlgunb »nb ©alotm/ 
jcbcczooo fl.vnb j»ar nilr biftrcondition/ ba 
ftcantxrft im^dxn ftt;n wtrbtn/ aufatmacbr/ 
folcbe conditio rixniMfjfg bctj ber Seja tmnb 
Sempronia ju mflcfotn / bafj ndmbltcb jtc au ff 
ftet hxredcs fiitfcl* tranfmittirtn totlUW »an 
fit temporeevenientis conditionis, nltfef 
* 6 illi £<bcn fcijn n»urc<u : quippe mutatio vo- 
luntatis, & contufio ordinis, in eadem difpofi- 
tionc, pra fertim fine ulla ratione vel caufa ; 
prxfumi non debet, l.eum qui ff.de probdt.l.fi- 
doiconnaifa.^.Jirem ff.de Ugat.f. facit, quod in 
terminis tradit Pans.conf.j 7 .n d* vol. 2 .&(onf. 
** 66.num.jf,vol.j, ubi in propofito dicit, quod 
ordo a tcftatorc in prarcedcmibus fubftitu- 
tionibus obfervatus , (equentes fubftitutio- 
num gradus dedarcr,& e contra: ut quondam 
rcfpoudit Collegium luridicum Tubingenfe 
in Condito caulx cujusdam magni momenti, 
quod nunc relatum cft inter Confilia Chrilto- 
phori Bdoldi, vol.i.conf 6 n.H4 . & ftq* 

58 Quodque una tc (lamenti aut di (politionis 
pars ab alia recipiat interpretationem atq; de- 
clarationem : quodqqp prxcedentia cx feque- 
tibus, aut fequentia ex prxcedentibus decla- 
rentur, late docet Calidio tracl. de conjeQur. 
ultim. volunt- cap.jo. 

59 OiKfcfttJtntgcrldCO^fflugjuffbm/ bafj 
aujfO<n§aU Scjavnb Sempronia,y»r btttl irt- 
itituirfcn -Otrru ©c(n/ obtr bcff<n ^ocbftrlltt 
«blttbtn/alfonacbanlalfunitobigtr dedudhon/ 
bo» btftr <£rbfcbaflff auff fit ntdbr^ gclangcn 
moebe altf bann aucb Dic §(>rtfiina/i\un(gun& 
»i»d ©alotm / vu6 jwatbtre jtc</ juncti U » 
flmibre tooo.fl tn fcntcti rocg fortem mocto* 
itn. 3)nnn felbige juncti cx monte tcftatoris 
anberft ukbi ocbubrcnbann aanst off(.jc&acb« 
Seja onb Sempronia fambrlicb/obtr beto cinc / 
(Sraffr bcr (ubllitution (ucccdiren n>ilrDcn.5Da 
aber foltbt^nlcbfgcftbtclf/crgibiftcbia fclbfli/ 
la\} jic alfjDaim iwcblSli jutrforbern baben. 
JOaimbtfc 2000.fl jfyncn bvtytii/ £(>rlf!(ti*/ 
jUinigtmb tmb ©aiomc/anbcrf? md'i au^c« 
ntacbr/ quam ut cx manibus Scjx & Sempro- 
nie.eam iummatn debeant capere. Si ergo Sejg 
& Sempronia: fubilitutio de Hei t:ceflab:c quo- 
que jus modo di&aruin trium feminarum. 

Nec hic dici poteft, quod Dn. Teftator 
fubdituendo Sejam & Semproniam, habuerit 
rationem conlervandi agnationem , & fami- 
liam: quoincafulocittciltranfmildoni fidci- 
commilTi conditionalis , quamvis ddeicom- 
millariusatuc eventum conditionis decedat, 


JUART M. 

Nicol. Noalis io trattAt, de tranfmif. cafa t. 
num. t 4 f, ^ 

Verum quod luc Dn.Tcftatorvolueritbo- 
nain familia confervari, minime apparer, ciiin 
fubftituerit cognatas, ndmblid) fctncr©cbn><» 
fl« (StKftl/ per quas familia non confervatur, 
arg. I lege.C. de legitim. berei.U pronuncutio. 
infin.ff. d. V. S. §. ceterum Inft. de legit, agnat. 

. 6t 

Etpodto,Dn. Tcftatorem, fubdituendo 
Sejam &Semproniam fuas Cognatas, rtfpc- 
ftum ad familiam habuifle ; non tamen exinde 
(equitur, quod inodo di&a Seja & fempronia 
ddeicommifTum ante conditionis eventum, 
ad hxredestranfmittant.Satisenimell, inten- 
tionem tcftatoris, volentis bonain agnatione 
confervari, efte&um fuum forriri in lubftitu- 
tis, de eadem agnatione cxiftcntibus,nec dif- 
pofuilfe cenfetur, ut etiam ad hxredes fubfti- 
tutarum , perveniant illa bona, ut confuluit 
Ku\n. conf.iti.n.K.vcrf»on obfUt etiam, lib. 2. 
quem fcquitur Socin.Iun. couf.177. num. 26. 
hb.r. Mcnoch. conf. 200. num. 14 Mantica d. 
conjettur. ulr . volunt , lib , 11. tu. 20. num. 2j. 
verf.tllud tamen. 

Sicque , quando teftator vocat ad fidei- ’ * 
commillum proximiorem generis fui,uitclli- 
gitur de primo gradu, Mantica d. trad. lib. 6. 
tu.ifnum.t2. 

£tuft. 111 . & V. 
bifeo bccbcn §rag<n/ f&tbtn n?(r an» 
brrf! nlcbr b<f?nbcn/&an ba^ btr cingt fctirc Jpcri 
(?rb/Da^ it|?amtnf btn fubrtituirtcn jtpocn 
^aaftn/unb |»ar gamj: ob gtnanbrcn Sbri|?t» 
n*„fttmfgunD t>nb ©alomc ab<r / aHrin b<n< 
fit bmiprttiben ^)a^/jtiedti <n f(tu(Mg/obcrM« 
f <0 Wfrrcl/(o f crm&j b<r fauffren ibme 

Mrgr{ifclagen/l>a{j <r nambliri) bet; bcr orftnlt* 
djtn vbrl$fdt tat Originai ‘ifffummt/ neben 
betn Inventario deponircnmocbrc / nlt^l au fi 
C(r2Jd?f (affmfoBt. 

JOannrinmal rtrf<(j<n SXtcbrcn^/ bap al It/ 
bfttiit intercflepabtn/obtr mldjtn in bcm 
tiroag vcrlafpn/fllbigcg cdition bt» 
gtjm fonnm. Solent enim exhiberi tabulas 
deliderarc omnes omnino, qui quid in tefta- 
mcntoadlcriptum habent, l}.§ filent 10 ff. de 
tabui, eubib. Et competit interdifturti de u- 6j 
bulis exhibendis etiam ei qui non bxrcs cft, fi 
modo doceat lita inrercfle, if b.fi quit extra /. 

& b‘ftq ffad exbtb. 

Et in fpccic, quod legatario, fideicommif- 66 
fario,fubftituto, & fimiltbus Teftiinentafint 
edenda, referibitur difeite in l un. ubi ita lo- 
quuntur Iropp. Valerius & Gallienus, Si in 
poteftatc patris fuerunt impuberes filii, & vos 
eis eftis fubftituti,atq; ita ad vos intra puber- 
tatem illis decedentibus, coepit hxrc Jitas per- 
tinere: dc exhibendis ecftamcnti tabulis inter- 
dicto uti potcftis.C.de.tab fxbtb. 

Eftque hoc interdidi um perpetuum, Ro- x_ 

ben. 
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bcrt. i.recept.fent.pp. & e.animadv , 24, Azo 
m fumma. dt.d.tab.exhib. 

33 nb obl&ol in glofia ad d.l. un. in verb.fub- 
ftituti. t)lf< Quarftion movirt/ an totx tabulae 
fmc exhibendae, totumque tcftamentum. (&D 
tiotb bafrtbftcn inter hxrcdem fle legata- 
rium, foUfrcr IMitxrfcblbfltnuc&f/ Ut illam par- 
ticulam, qua:pro i e facit, quilibet legatarius, 
totum vero teftaincntum harres, ut libi eda- 
tur, petere poflit. 

O Hoc autem noftro in cafu, Seja fle Sempro- 
nia titulo univerfali funt fubftitutar: licq; to- 
tius tcftamenti editionem petere polfunt , 
connexa enim capitula teftamcnti clfc viden- 
tur, fle alia ab aliis declarationem accipere 
poliunt : ut in terminis rcfpondct Gravctta 
C9nfil.jl7 . in prine, incip. quaftitms tft. ubi fub 

70 num.4. cx Decio fle Romano refert, inter fc 
convenire Dd. quod quibus calibus partem 
Inftrumcnti edi litigatori fulHciat , ludici ta- 
men folidum fit edendum, arg. I. i.$.ptn.ff. 
i. edend . 

7 1 Quodq; dicitur : fulficere particulam ede- 
re, quarad caufam feu lus acoris (pectat. Lar- 
genuuus.ii.edi ff.d. edend. ubi Bartol. late 

7 * Dd in rubr ff d. novi oper. nunc id ad capitula 
Inftrumi nti,fivc tcftamenti pcrtinet,qu£mo- 
dts omnibus dtsjundaexiftunt, ita ut ab aliis 
alia, neq; juvari neq; otfendi polfint, vcluti 
cum tcftamentum edi legatarius defiderat ; ab 
unde enim fatis ei eft, fi legati particula eda- 
tur, extera enim edi nihil ad cum attinet» 

Aliter autem fc res habet, circa fideicom- 
mifiariumaut fubftitutum : quia inftitutiofle 
fubftitutio, lunt corrcfpcdiva, unumq; cx 
alio capit interpretationem. 

Quxftio JfTuxrt*. 

C 5 ct) MftrSraslffMn £»<ifc(/ bann bafi 
btr inftituirre -0<rr CErO / In flfomm fitOutf 
$ ofccr fur ftcft/nrif btt fidcicommif- 

farienacbijtftijfiii Q 5 aafcn/flcb wrglftfctn/ *n 
H)v juf;abcn wrflembe» Otcc|>f/ oMauffcn 

74 fonbf. £mi enim 8e cedi omne Ius,omnisq; a- 

7 } dio poteft: Sive pure five in diem five fub 
conditione aliquid debeatur, per text. in l.ne- 
minis. 17, & l. tf.ff. de bartd. vel ad. vendit . 
Lj.&lult.C.eed. 

76 Imo nominis ejusmodi venditio, etiam ig- 
norante fle invito co , adverfus quem adiones 

77 competunt, contrahi poteft, l.j. C.d. t. Et 
quamvis dubia quacftio Iit; utrum fideicom- 
mifia conditionalia vendi & cedi tertio queat; 
negativa tamen ita declaratur, quod licet cef- 
fionarius & emptor agere non polfint nomine 
proprio, ut fibi gravatus reftituat hereditatem 
quod tamen poterit heredem cogere, ut adeat, 
& hsrrcditatcm reftituat fidcicommifiario, ad 
utilitatem tamen ipfius ccfiionarii, L ferve in- 
vito , 1 S.ult. ff. ad TtebtH. glofl', m l.mulier. $.fi 
beres ex afft.ff. de jure dor. Vine. Fularius. 
q**ftion.s*4< 
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Nec moveri in adverfum quid poteft ex /• 
ult * C. d. pad. ibi enim proponitur cafus , a 
prxfcnti quafhonc longe alienus. Nam in d. I. 
ult. quarfho eft de duobus pacifccntibus (uper 
fpc aliena; hereditatis, fle quidem adhuc vi- 
ventis tertii, ignoramisac inviti : viventis ve- 
ro nulla adhuc hereditas in rerum natura effe 
dicitur, l.i ff.djiared.vel ad. vendit. ibiq; me- 
tuitur votum captande morus. 

At paduin tale nullo modo in fe habet vo- 
tum captande mortis, quando fc. fiduciarius 
heres le liberat, nepoft mortem prxftarc fi- 
dcicommifium cogatur. 

Licet etiam luut exigua alias oriatur inde 
conjedura,fimuijti ac fraudulenti contradi os, 
fi parvum pretium uumeratum fit, pro magna 
actione cefiaun tantum ut non valeat ccllio, 
nifi in ea fumma, quecll numerata, ut nota- g ( 
vitSichard in l.pen C.mandatt. Attamen pro- 
pter dubium fle incertum lui ri fle damni even- 
tum, polle fieri cclfioncm magne quoque a- 
ftioms, pro parvo pretio, ac validam cfle,pt o- 
batidcmSuhard d.l num 7.111 jfri.Quia inccr- 8s 
titudo eventus rei, facit, ut valeat id, quodja- 
liis non valeret, fi de rc utrinq; certa adum 
fuiftet, arg. l.i. ubi Sichaid.fle Dd. n. 3. & 4. 

C od d pad. & l. de fidtuomnvljo. 11 . Cod d» 
tranfad. 

Et porro, quod Ius in fpe confiftcns vendi ® I 
velenu que-t, dubium non eft. Cum etiam 
plane res aliena vendi polfit, l.rem alienam. Jg . 
ff. de centrah. entpt. Fab. de Monte 4 . empt. 
fend.qu-2.pv tium.7 . 

Sic fle rerum prefentium tc futurarum, ut 
fruftuum partus &c. emptio venditio eft, /. 
nec emptio i.ff.d.eentrab. empt. 

Sic 8c captus pifeium emitur, rf. l,g &l.fi 
jadum 12 ff.d. ad. empt. 

Et quamvis fideicommifium, debitum fub 
conditione, vel in diem etiam ccrt 3 m, repu- 
diatione non amittatur, l.fi ita fi ttptum. § fi 
fub conditione ff. de leg. 2. ubi (ic notarunt Bart. 
Cum. fle Paul. d. Caitr. gloll. Br. Bl. fle indif- 
fcrcntcrfcribcntcsomncsiii/.i.C.d paii. Et 87 
ratio efi, quam exprim it text. in d. $.fi fub con- 
ditione. quia non pertinet ad fidcicommifiari- 
um, antequam conditio cxiftat, aut dies veni- 
at, ideo repudiari nequit : nam ut inquit text. gg 
in l.qui poteft. 174 -$. quod quis ff. de regul. lur . 

3 uodquis,fi velit, habere non poteft: id repu- 
iare non valet , & iu l.is pettft.ff d.acqu.bered. 
Repudiatio enim fle renunciatio, eft abdicati- ^ 
va juris,quod quis habet : idcirco ad futurum 
jus non trahitur, Paul. d. Caftr. in d. §. fi fub 
conditione. 

Aliud tamen eft, ubi renunciatio quoquo 9 * 
modo tranfit in padum , Pcrcgr. defideuom- 
miff.xrtj2.num. 1/. 

Et quod per padum fidcicoinnvftuin fub 91 
conditione debitum, a fidcicommifiario haere- 
di gravato remitti polfit; ncJum in tranfadio» 

0 , ne, 
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nc, fed etiam irt pa&o gratuito & liberatorio, 
multis probat Peregr .d.l,n.i4.& feq. 

** nmrbf au* t>on ben Do&oribus b^rfiit 
<J*«ff<n bafj In btrgl<I*<n renunciationibus 
pj&itiis majoris cautela; ergo jus fcu caufa 
de futuro, aljb »0l «ufeCItUCff ttflV 

ben/ utque tandem addatur, rcnunciatio luris 
competentis, & competituri, ac ut hxrcs fidci- 
commifFarius dicat ; Si quo tempore res ad 
me pertinebit &c. Peregr .d ln 17 . 

$$mufjfeau*ni*fafl<fiimfr6ccben fub- 
ftifuirren/ fbnbcrn jugltt* mfr crfl qcfaqrm 
Chriftinx, ,Runf$unbbnb €a(omc/ cln 23ct> 
Sld* gmoffm wcrbcwfonflcn Ifonca/non ob * 
fbntepa&ocum Seja & Sempronia inito, Me 
6000 (deveniente conditione $(qtbtn mufiren 
ftjcrbcn. Rcmiflio enim pa&itia hdcicom- 
miffi, tantum prxjudicat remittendi quoad il. 
Ium, cum quo padhis fuit,& illius fuccefTori- 
bus,non quoad alios, ita ut noceat remittenti 
& ejus haeredibus, non autem praejudicet aliis : 
quia de jure paftum cum uno, non nocet alte- 
ri in jure (uo,Lfiunus,$.ante omnia ff d. pati. 
ubi plane Iaf ini. nor ab. 

$ 4 Sicut nec etiam alteri prodeft , ut ibi gloff. 

S>5 ait per tcxt .10 l.fi tibiSfi paetus ff. rod.quia al- 
teri ftipularincmo potcUjfiipulaiio.ifia ^.al- 
teri ff d V O. 

2Jnbft>cila0c* Ius, fo blfe jc«f offrerwcftn^ 
rtfunff©aafc.i/&ti) qtgtmrtrffscr <£rbf*affr 
jufudwi/ allctn In btfem qdjrunbcf/ tvann cr(T* 
itri? Der inftituirrc /)trr(£rb/f<fnt ^fnbcr/bait 
nu&rbaS clnMfl '3octffr!m (inb crtttblafjr.au* 
(z)blfc$3e*f<rlcin o&ntfcfb**G;rbmab(ltrbf 
au* ba gld J? btfc b«b< fdU ji* begeben/ ban* 
no* (3) ftnncr ron n&jjcn iff.bafj blc Seja 
rnb Semproni i, bcf? -Ocnn £rf>rn / rnb fcfnc* 
•Sorfwrllna ^obtfall trlcbtn. 3L'<l*cfdH gar 
Itwifclls 'bnb tddj tli*tn bcfcbt fjtn f an baf? bc* 
roc(ner{t* anberf? fcbtcf cr ; ()abrn 

fagf<Scj3tm Sempronia, beflo rtic&t ilrfadwi/ 
btfc j&r<$ no* <jar bnfKfctftn luris (jalb/ au* 
mlf finem rfngcn (i* abfiiibtit julaffcn. 

/Xitat-jcnabtr bar btr -Ocri <£rl> tvol auff* 
jufrfKiwbaim ImfaUno* -Ooffmimrbafj btfc* 
^6*f<rlln /ratione valetudinis ober fonflcn (i* 
tcrcfjclidxn/bnb diribet crscurjcn ntocbr/fdnb* 
re ficb kicbrli* beaeben bafj tvann fdbi^ju 
ftfncn 3«(jr«ii / obtr cln ©cmabl bo 
tomptbati fic ft* ab bifcm Mergit* bcf*rt>*» 
t\:ini6*fcn.i3tl*f^ bo* ali<ajumt()r »cr* 
nunflFflqcm<tnic(fcii wibemHfamcrtrw^un^ 
afler ZQmbfldnb bic rn« nl*r fartfamb bcfanr/ 
fui- M|imal qctfclf vtrblcibtf . 

2u<m b« mati bifFeir* au* babln jufc&en/ 
baf btfc <2BcibS'P<rfori/ (oi* j&rcsfunffftycn 

luris prxvia ccrtioratione, gnugfamfr follcn- 
niter jt* bcqtbeii/ an* wat t>tQci*f<n ex 
forma ftatnti,incontradibus & renunciatio- 
nibus mulierum »011 t1&()Cn/ »0l obfcrvirr/ 
tnb m*r aub bcr a*f 9 <laflf<n nxrbt. QBK 
bafl (bdiUl^lS majoris fccuritatis gratia, bcr 


crbtn(I*tn ^ojen £>6n*3fcff confen* f ebtt 
au*/»t!*(^baib<n<^ folenne Iuramcn- 
tumfttk al^bann jubcf*cb<n pflcgf/ wann blc 
QBdb0 ptrfonm iSdfta: rnb ©?urr<rli*<t 
€rbf*afft fi* ) von jfcncn fjcnomimn 
tourbt. 

Quajlio V J. 

©dj bcr Sc*|fcn S tf *if$/ S uod 8- ^ 
deicommiHarius polTit petere ab hxrcde cau- 
tionem, de fideicommilTo prxftando/ inter 
9 mnes.ff.qtiifetisd.cogA.cum Arcbtmed»rdm.C. 
ut legat. nom.cav.Qcv\xz\'Confati.n'29»& ***[• 

6it n.2.& feqq. Dccian. conf.49.num. 6y lib. 

1. Petra d. fideicom. quaft,io, nunu 1 3. ub» de 
communi opinione teftatur, Percgtin, d. ji- 
deicommifj. art.40.num. 10. Intrigliol. d.fubfiir. 
cent.j-qu.73. num.107. 

Adeo ut fi fldeicommiflario, hxrcs non 9 J 
prxftct cautionem, quod hdcicommifTariu£ 
mitti debeat in pofTcfTionem bonorum, & fru- 
ftus bonorum in tuto ponuntur, Bcrtrand, • 
conf.9b.i1hj. CcpbaL d.confjSi.num.jo. Plotus 
de juram. in litem. 26. n. 6. Peregr. de fidei- 
commiffart. 4 on.t 4 .in fin . 

Ac quoq;, primus etiam fidcicommiflari- 9 ® 
us, pofterioribus cavere tenetur. Cephal. d. 
c0nf.9Si.num. 42. Peregr. d.art.ao.num.to. Et 99 
Cautio quoque peti poteft, tam a primis fidei- 
commiffariis,quam ab aliis gradus ulterioris, 
d. L inter omnes, ubi Dd. Cephal. conf. 619. n. 

4. Berous qu. 11S. Peregr. d. fideicom, art.) fub 
num.79. tw . 

Idq; fieri debet, five gravatus diflipet bona, ,0 * 
fi ve non: quiautroq; cafu tenetur cavere, l. 
hac fltpul.it 10. & t.t.ff ut leg nom.cav, /. t.inpr. 

& l fi is a quo. §.uU.jf,utinp*ff. legat. Etiam, 101 
quod nulla fufpicio extet contra gravatum, 

Dd. in d. l.inter omnes ff qui fatisd. cog. Lud. 
Molina d. Hifpan primog. Itb. i.cap. ts. num. 17. 

Hxcque cautio,non folum co tendit, ut 
gravatus reftituere velit fidcicommiflum, fed 
& quia tenetur de negle&is, Peregrinus conf 
48 ■ num. 10 lib.i.& intrati, d.fideicommiff.att, 
to,num. 27. ac etiamdecif. 120. num. j. Jntri- 
gliol. de fubjhnit. centur. 1. quafiion.yz. nu - 
tner. 17. 

Idcmq; gravatus, etiam damna & deterio- t<39 
rationis, in rebus fideicommifio fubje&is re- 
ficere tenetur, Dccian, confil. 44. num. 94. 
/iA./.Pcregrin. confil.48.num. to . lib.i. & d.fi- 
deicommiff.art. i0.num.2b. &feqq. Pratis d.in- 
terpret. ulttm.voluntf.j61 num. 27 Modo do- 10« 
Jus vel lata culpa fideicommiflatii interveni- 
at, Peregr. d. art. to . num. 27 . Fufarius qua- 
fiion.517. 

Hxc autem cautio folum prxftanda cft, fc- ,0 * 
eundum vires gravati, & fecundum ejus pof- 
fibilitatem , per modum ejus facultatis, L di 
creationib. C d. Epifc. and. Molina.d. Hifpatt. 
primog.Ub. t. cap.if.n.f. Peregr .d.fidetcom. 
art. 40 . pofi mei . 

Vlt. & 
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Vll. & tftima gutfiio. 

'•* S5(f<3raj(jatft(net fonbtrn «Kirliuff^fn 
dednQion ron not&tn: 2ngtft(jen/ f>«ofcfn 
btt) D«r <?r(ftn Quardion bitant foeti barqt. 
»6an/ baf bttrtngtftiife frb/ ftlne» »ol. 
ftcllgen -Ccrrn 3)arttr« voluntatem ctiamfi 
imperfcfta findet, agnofeirt / alfo nunmebt 
barmf bcr nlcbr f<(n Ion. 

M/ . ®° W ,n propter Claufulam Co- 

dicillarem, Si omni meliori modo.fobifrm ?(. 
(tument in lcri((/b<t ©acben btrgeflalt gc&oiff, 
en/ baj offr toolgtfagttr JJerr <?rb/ rtrmeg 
fiinbtbatirft 0£ttbttmeln»tg aKbtn anbern/ 
jurefidcicommi(Ti,bl< (frbftbafft mtt btr icit/ 
benen/fo btc qtforl;} / retenta folum legitima 
■ol (cumTrebellianica, tacite &eo iplo, dum 
omnia prjter legitimam reditui jtifTa (unt pro. 
hibita videatur. Id quod etiam in liberis pri. 
mi gradus fieri poffe.docet Anton. Merenda. 
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*■ comior, c. if. ) reftituirm mu(l«. Jdfe ba« 
de Confiitutionc Bavarica nunmrfir nitbt vtl 
iUdifputirtn: QBell beeorab ftl bfgt/al« cln Ius 
novum.quatenus fc. barinntn de forma tigil- 
lorum, ttread fonbertafires dirponitf / ftriai 
luintcrprctictn/ & ita ad tefiamenta paterna 
nitbt juextcndirentf?. 

Verumintedamcntispitcmis, etiamfiin- , 0 , 
ibi uxori, vel extranei perfoni aliquid ad. 
feribatur, duo fulficiunt tellcs ; modo in feri- 
ptis a parente difpofitio celebretur, late 
Pantfchman./ii.r.pr.gw <j. 

Porro edam certi luris ed, quod teftamen- ■» 
tum prius, per fecundum revocetur, quamvis 
fecundum faSum fit, jure fpeciali, Pantfrh- 
min.d.L.quio.n.if.h.c.li valeat jure privilegii, 
quod habent tedamenta paterna. Quemad- 
modum &c. Afium in Collegio nodro btn 50 
Julii. Anno i«;o. 


Confilium CLVII. 

' DevolnntateTeJlatorisproctseobJervanda. inumer. M. 

Utres obligatus Legatariofu gtltn > VSnifftn/an oofjit afiimatiicntm cf- 

■> ferri: proferttm in moneta reprobata , vtl Dwi 2§d(cr }U 10. fi. ato 

rtrfjntf. 

It quomodo ejusmodi in et fu Legitor io, ttlem qui monet tm acceptavit, fubveni- 
endum ac profpiciendumfn. per tot. 

, , De rejlituttonc in integrum ob Ufionem , profer tim Mulieribus concedenda. 

^nura.jo. 

e^dn tempus quadriennii ad petendam reflitutionem in integrum profixum,(latu- 
to abbreviari pofiit ? & quibus incaftbus locum non habeat > k num.76. 

Hpn prafmnitur tefatoremjlatimaprtorivoluntatcretcfliffc, velmentem mu . 
tajfe. a num. 104. 

De lure accrefcendi : an fcil. portio deficiens pro virili, vel pro portionibus hare- 
ditatis vel legatorum accrefeat f i n u m • ito. 

, . Dejlamer.ti Extrtu/ TOtldjta Dtn i- Julii. A. 1622. auffgtric^ttl toorbtrt. 

na* Dtm i*/b« *<" / »1« mtlfltii au* mlt fcbltdjfem ®t(r 
5 ?. *anbtf*a(ft N. 1000. tlnban gefirrigt. 

3«m ic. 10000. fi. borgt. ais wflrbigefragf: 

flrttft/bnbbargtllejtn/bt. QBdlbtr Teftatorexprefsc, bft ©tbulb. 
rtr »ntn au* fol* geli Brfcfffetnen i.SefcfcroifTrtqtenober beren<f tben 
no* angtftgt jufinben/bnb «Krmtlnt/bnbMtorbntt/ btr 6*»efltrn jreo/ 

lufambi bemnbtrfaOtntn InterclTen nunmefit ndmbldbbitanbtr bnbbrlttt/ ben iobrfail er» 

35000 d-bttri^/alfofdjlcf.fcbaff tmb *ttma. (tbt/abtrbttbe^mtbtnqttMftn/ebflemltba. 
djt (*, fclcbt15000.fi. #nb nocb bariu 10000. maliqtt annefimung bcf ftbletbten ©t(t«/ btn 
f[ paar ©clt/ in aStm 45000. natbbtnanttn SXtldWffjolerju 10 fi if/ten nunm*r(inbcr. 
mtlntn i 0tf*i»(|lrlgtn obtt beten «rbrn/ fa Ufftntn «rten/atte fpru* t>nb anforbcvunq/ 
bntttftenatbfolgtnbtttnajftnbtttbtilttbtrbtn iu btti Sdjulbbriejftn btiiommcn/ tmb ob bit. t 
(bUc. felbige/ qeqen ®lbtr<|t6ung btf ©mpfang«I 

V ai«nim6llt6meine8N.fct:©tftn. N.(L ndmlili* btn 9(tltb« tf>alrr Ju 10. fi In Ktracb. 'a 

flRtfncd anbern N ft< : (Jrberu N.fl. tung'litmtlitt.6tbni<(Itrnt>nt#itflbtt®<ib» 

SOitintt ©tbi»t(In©b6n tc. 4000 (1. qjetfontngtiBtfcmbttbet eatbtn nitbt na*. _, * 
6«mma madbtn ©tftbmiflt. tmb btttn ®r. 9 »6« btrtrgtiiugfwien 35 ft(Ianb jt. 

btn (pecificirt mtrbtn. j 1000. fi. feabt/ nlcbt tbiber ju btn deputirtrn Sctulb. 
ngtatn b«t btr Tedator, t»f< cbtn jnftben/ btltftn qelafftn tbttbtn muffin . * 11 

4 5000. fi. tmb alfo vmb 1 4 000 fl.mtbr «crotb. I|I aucb f)i<n<btu iiifcftn/bafbrrTeda- 

ntt. 21« nun ff)<il« cbbtnanbter bcfreunbttn/ ror fttntr ®u(jm<n 01. OTlttlb/ ijoo. jf.’ + ,J ‘ . 
bcftDcgcn difputirtntuellen 6ati()nen btr Uni. jum torauf rerfcbafft/ rnb bltftlbe auebemet 

verfal grb/tt»a« fimsatb «ebtmblt abtr lita btn ©tfcuiobrttfftnanatretftn&ar/aw «brr c« 

((ftbvlgtn / nl*t< bann btnanCit legat j«. H 4 Tefta- 
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Teftator mlt^obt abgangtll/ |dt (i* 110* 
Anno ifiia.btt Univerfal (Etb balb na* tt« 
offnung btfi 3t|iamtm«/ |u btmtlttr fflfufj. 
tmn/ injIrSEoIn ®«l«ufung/ tmgcfortKrr/ 
fut (i* ftlblf btgtbtn/ j|t angtbtufttt/ baf 6« 

Teftator jit 1500 3 i. Vtrf*afft/ Vllbju ab. 

tiebiung bttLcgattnbtn £Ktl*<t|a(tr ju 10. 
gl. vtrorbntt |tltt / atl*t« tr juvelj(<6mvnb 
||r«iu«lfgtnv|rb(t((g / bafi au* al«ba(b gt. 
f&t|(n/ 9 iu 6 n|atgcba*ft S- 3 Ku|m/ba« 
?<(Jara«nmi« geftfjen / 110* gtKftn / vllat. 
nfgttgtau|jt/aa«btfi Teftator» difpofition 
mitanatlfung btt Lcgattngtatftn/ latalfa 

bit 150. 9iti*«5|a[erfurbitLcgicrtt 1500. 
gl. anginommtn / tcm univerfal (Etbtn/ 
glti*aol ftintn ©*<in |lnauf gtben/ 211 a. 
(xt Mftr 5t. SBiutb neoalicb / invt«|tilung 
i|t<rSt- 9 »u«t e«l.»«lafT<nfcbafft/ vnttt 
«nbttn and) cfjftgtmtltt» it|lamem« vidimui 
anfommtn / |ai fit in btm ftlbtn na*gtft|tn 
vnbbtfunbtn / bafi btm univerfal (Jrbtnmtfct 
«rtiifcti fcat/fit/ feitiem QBiUen vnb furgtbtn 
na* / tttit 150. 9W*«r|altr abjuferrigen / 
fimbttn btfi Teftator» 3 Rtinuttg iff gtnxftn/ 
ta| fu/ ttit anbttf btntntt 1 vnbcr btn ipecifi- 
cir«n©*u!tbtttfftn pro ij 00. gl.angenatfeti 
wtrbtnfoUm. 

jfjitrauff fragi ftdj: 

£>t btr Univerfal fftb ni*t ftfculMg iff I 
bltif o. 9W*«r|«ltr jtm aibtr an|tim|mtn/ 
»nb fit lingegm / laut 3tf!amtnt« / btn tintt 
«Ititt oblpecificititn e*ulttn rl*figer vnb 
j|r annt|mli*<t <po|P anjuietlftn/ in bt. 
btnrftn/ btt State 9 £tttib/ btf reflator» 
«iHtit nfegtftltnno* gcauft/fca« ©tlt au*/ 
an ttn univerfal <£tbmi nitmaK geforberr / 
fontem von i|me na*gettagtn/ vnb mli ttm 
etrmtlbtn/ bafi cr«; lambtl Jtflamtmd / |in. 
banrt*«/ nitt >fo.tX<i*lt|altt aufgtjt|lf 
ttorttn / tt>tl*ttii ftt alfo |uf«n t glaubtn ju. 
gtfWi/bipfitjt*iaufi btm ?cflam<nt anbttl 

^©onbtrlt* abtt/ <sb biftrStatetn Vnb fol* 
jlttt 2(nforberung ftin 3bbtu* na* ©*a» 
ben bringt/ baf an btmort|/ba bal it|fa. 
tntni gemaebt/ publiciti/ vnb btp Legatum 
au* ttltgtifti (jtrna* Anno 1 «a/, im Martio 
ttn Decretum promulgitf aotbtn/ IBtt btt 
f*ft*«n ©tltit balbtt ttll larlioncm ultra di- 
niidium |u pritendirtn/btt foll fi* inntt btn 
m*(!tn j .fflionartit/an gtbiifjrtnbtn ctrt n an. 
gcbtn/ obtt i|mt na* verfUeffung fol*tr/ ftin 
aj(f*»tf?rung btnommtn fttjn / tvtl*<« ftt a. 
btr entttiafftn raufftn/ albitietiln fit bit Tabu- 
las ttftatmntnit*i«t|abi no* gtftf;tn/ abtt 
tifj Tcftatoris TCtlitn gtaufst/ fonbttn alltln 
auifbct: <Htben® 3 o«/ba« f*lt*tt ©tlt ange, 
notnmm/ au* fonfl bit ©umma appellabilis 
flu|Vlb*oenon|(ff. 

®tii ebtt bit defignation 14000. gl. » 5 tt< 
maS twubt bttT cftator fcinen l.©efcbrt>if?rfg. 
ttn vnb btten itben vttmtlni/cb bit S-ifiiulira 


een btnftlbtn ni*f au* j|tt portiontt*r 
tmflgsubtgtlrtn |abt. 

Sonfftn iff suimtcftrt. v 
!©a8 na*fpecihcation bifftn/fa btti ®t. 
frtunbttnaflignirl/in 'Jtflamtnt no* vtlan» 
bttt enietf*fbll*e legata folgtn / batbtt b« 
Teftator na*gt|enbt trflttung gtt|an. 

•Clfttebit vitotbnt t* au*/ bafi bit obgt. 
ftgicn I.egataritn' fo mi( ( tiutm ©*ul(britff 
aitgt»lftn'jnnft|alb 3a|t«frifl na* mttntni 
■Jobnmii 'i|al(tn juto gl.gtrt*n«paat fili. 
ti*i«i»ttbtn.ieoftrtn t* abct/tngiet|*tn ti. 
nt ©uotma ©tl« JinWjtniwttbt/fo follt btn 
ftnlgtn / fo legau |abtn / fol*< vbttgtbta 
Wftbtn- 

<£« tft au* ftttntt btn «Junii Anno ttSE, 
in ba< ‘Jtflamtm/ but* btn Teftatorem tm . 
3tittlefngtf*oben vnb ntbtn anbtrm angiotbr 
ntuvotitn. 

3f0t legata foH mtfn gtftsltt univerfal (frb/ 
in tiutm eitttel 3“|t / abjuti*ttn fdjulbtg 
ftt)n/au*btnvbttrt(l/ aaovbtttit angtrt3« 
ttn ©*uibbt(tff ftijn atitbi' miti ’i|aittu*i) 
>o.gl.btia|Kn/ntiln bttttvot|anbtiu 

/. D. 2\J. I. C. KV 

/c^5\©inna* ait Decanua vnb anbttt 
^ ^yJ Poaores btt 3iltifltn Saculiil/gt» 
L^^mtintt ^)o|tnf*ul iu 'iubingen go. 
bu|ttnb «rfutfcf aotbtn / vftt |itvorgtft?it 
fpcciem fadli , vnb beto btijgtfBgrt vitt vnbtt. 
f*tbl(*t Qurfiiones, vnfer 9tt*tli* Vnb 
vnpatt|t(f*t SSBtinung jutrltiltn; 2(1« |a. 
btn ait ju ©tfurbttuug btt ©ett*tigft(i/ , 
ftlbigtd iu ftimn TBtg abf*lagtnfoBtn / bar. 
auff (n vnftmt vtrfamblttt n Collegio vo biftm 
negotio flttf ig dclibcritl/ alit btffcn Vmbffdtlb 
ttifflf* traogtn/ vnb btt) btr ©rflen Srag an. 
btrji ni*r btfinbtii/ no* tta*t<n fdnntn/ 
bann bafi btf ^)ftm Tcftatoris bttbe Stattun I 
©*at|fttn obtt anjeso btro gtlaffnt (frfctti/ 
bitflntit legirtt©*ulbbtfeff gtgtntrffafiung 
btt cropfangntn vnb vil ju |o*geai5rblgttt 
SXti*«i|aitt; fnallatg ivibttuMb fotbtrn vnb 
btgtlrtn (onntn. 

OTtil er(lli*tn in faSo t(*fig/ bafi btt 
^jtrt Teftator biftn ftfntiuaotn ©iacfltm 
vnb btro jtbtt 4000. gl ni*/ an ©tlt/ fonbtm 
an gtaifftn btflimbitn 3*ulbbtltfftn auggt. 
ma*i 1 bafuto btt tingt|t?rt ?rb/ angtttgrt 
6*ulbbt(tff jutrf?a((tn vcrbunben/ vnb fi* 
mit biftn/ vil ju|o*gtautbfgttn Difi*«t|a> 
(ttn/ bamir tt angettgtt jao Legatarias, bcfj 
JC)trtnTcftatorisSa5liItnvub Ortumng gauj 
juaibtt/juftlntm |o*|ttn 23ori|til/vnb j|ttc 
tufftrfftn ifta*t|tii abjuftnfgtn vttmtinti/ 
fi* in f tfnen aeg libcrittn fvSnntrt. 

Voluntas eniin tcftatoris ac ejus difpoiitio * 
ut lex oblervanda eft, nec debet ullatenus il- 
lius favorabilis exccurio violari, ac impediri» 
S.difptiM. autb. demipt. Socin. Jun. carf nf, 
miirhi.tr confixi, num.n.vol.i. Ccphal. ctn- 

fl. 
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5 fil. 221. num. I. voL i. Imo contra difpofitio- 
ncm certatoris, dum legi non refragatur , nec 
lex acc Princeps venire poffiint , Socin. lun. 
stnf.ie.n. f.foi. 4 . 

4 In tam irin, quod teffotoris ordinatio ac 
voluntas femper obfervandaac attendenda fit, 
Guid. Pap. dec.jsy num. j. CcphaL c onf.2$i. 
num. 20 vel. 2. Soc, lun. conf. 29. num,i. vel. 4» 
I Et ad publicam utilitatem pertinet , tertanti- 
um voluntates adimpleri, Soc. lun, conf. f 8. 
num.i.val.4 . 

* Imd tertatoris voluntatem fequitur Lex 
& Iudex, ficut venator leporem, ut ait Bald. 
ddl.quidimC.de ferv lur.ntcinji. Corn. conf. 
i9jn.12.vol. 2. Socin.Iiw. con 84 nunu.vol u 
7 EA que teflatoris voluntas dubio procul in 

forma ipccifica fervanda , Bcro. confit, s.num. 
46 . vol- 1. 

g Et tum Teflatoris voluntas aequiparctur 
forma' Ic gis; ideo ficut faft um,gertumq; con- 
tra luris normam dicitur nullum , ita tattum 
contra voluntatem Tertatoris, ut explanat 
Cravctta conf.i74.n.y.vol.i. 

9 Hinc valet argumentum de verbis legis ad 
verba teflatoris ,/ fi quis legiverit. cum prnted. 

10 ff.de leg. /. Ac tcfte Soc. lun. conf. uj. n. 4S • 
vol. t.tcftatoris prohibitio cft fortior, quam 
contrahentium. 

1 1 Et inprimis hoc procedit in favorem illius, 
cui quid relinquitur, itaRarr.ru/. Tuio cen- 
tum. in pr. ff. de condit. & dtmonfi. & tnl. in 
ttflimento ff.de V S & t» l.i.C.depdft. 

2lufj welcbcm bann ferrner vnt> fur* 2fn Itt 
feteiner jum^aQ Mf« jn>o Srawtn Lcga- 
tarix,fold’< jbncnwrfcboffc ©d?ult> obet ©ulf 
SBrfcff entrorter brrait* rtdulfd) g<for&crr/ot>et 
jpann <6 nicbt bcfcbcbni foldjr* nocb f&un/t>nD 
rinen Proccjjatificflcn foflen / ftc bifjort* omni 
ex parte fundatam intentionem, $nt> anflcQcrt* 
btr aft ion not(jn>cnbf<jt requifita in continenti 
au£ amcrcgrtm Scflamtnf bcijbringc» t>nt> b<* 
fc*af fontocn. 

i* Noti etenim luris ert, legatarium tribus a* 

dionibus pro confcquendo legato agere pof- 
fc,adionc nempe perfonali, rei vindicatione, 
& adionc hypothecaria, Dd. communiter in 
l. iff. de leg.r.Uum filius. ^vatiis. ff. de leg. 2 . 
& l.i.C commun. de legdt. Schncidew. dd tit * 
de legdt*S fid ohm.num.12. & feqq. 

1 1 Et qu<>d etiam ad confcquendum legatum, 
agi portit via exeeutiva, tradit Myniiuger 
cent.f, obf 61 • 

‘4 Accx his unam quam velit, legatarius eli- 
gere poteft, L cum filius 76. §. vdtiis. ff. de 
legdt 2. 

1 J Et quidem ad fundandam actionem perfor 
nalem ex tcftamcnto.nil aliud requiri foler, 
quam hxrcduatem adi 1 ITc hxredem , ficque 
quaficum legatariis contraxiflc, & infuper le- 
gatum in tertamento five in Codicillis reli- 
. dum fuiflc.Barr.Sc Dd.in Li.ff.de leg.i. 

'• »4nn furt S)r(rrt><tinftituirtfl ^tb 


exceptionem folutionis furfdJliijtn cbtt Ctn* 
wcnbcn »o(f/fca£tt Mfc* Legat* |ja!bcr/|l< b«- 
fce Srattcn Legatarias contcntirr/ fo fnn man 
loti) replicando, f(jmc bcgcgnctl/quod loluuo 
fit liberatio debitoris a creditore, ubi ci , vel 
alteri ab eo mandatum habenti a debitore 
Vel alio ejus nomine id quod debetur , in ea- 
dem qualitate vel quantitate ea mente, ut a- 
pud creditorem remaneat, loco & tempore 
congruo praedatur, Zangcr. de except. 1 pirt. 
tdp. }. numer. 18 * 

abtt afl&fe &crogl<(dj<n folutioti bo 
ftfx(Kn/nmttt man ex adverfo mit fcfntn fuse 
jfl j«n f 6nnen. 2 lngcfc&cn ftc $ra»cn Legata. 15 
an flatt guttr vnt> qttedter ©cbulbbricff fo 
fblltn nominarim aufotmacbt/ gani} fcottogC' 
flafgcrtt ©orten empfangcrt. 

Nunc autem recepti luris effe (cimus , ut 1 7 
obligatio tollatur, neceflc cfTcidfblvi, quod 
debetur, l.t ff dereb.cred.^.i. Inft. quib. mod. 18 
toU.oblig. Aliud enim pro alio invito creditori 
non redefolvitdebiror; nifi alterius rei ful- 
vendz poteftatcm habeat, vel jure libi tribu- 
tam, vel tertamento vckonventione,/. miles . 
t.$.i.ff derejni'1.1 ff.de penultg l.cum fine. 19. fp 
ff. qudndo dies legdt or. Nec, aliter Ii fit, inde li- 
beratio contingit, l.etim a quo. 16. C. de jolut. 
l.2.§ mutui ff.fi cert.pet. 

Quippe non illud, fcd hoc debetur, inpr, lo 
Inftit. de dtiion. Si itaque liberum e flet, id non * * 
folvere, fcd aliud, quin hoc repugnaret natu* 
r« obligationis, Scinde' profirifccntis a&io- 
nis, nemo ert, qui non videt. Imo iniquum c fi- 
let, non tribui cuiquam, quod ei debetur, Hu- 
go Donell. in l. 2. $. mutui ditio, num. 7. ff. 
fi cert.pet. ■ 

©c f an fur* Srtrfc r< / aflbft i n ftfntn iwg 1 1 
Se|agt mxltwbaQ Mt ^rateen Lcgatafix. /n 
bcm ftc boP ©tlf fur gurt ©cbulNn vnbroddir « 

I(dj angcnomilun/ fidj Oamir t»rif<ttr $orD(# 
rung bf gtben ita ut ex adverfo prxtcndi poffir, 
folutionis verbum pertinere ad omnein libe- 
rationem, &folviffc dici eum, qui quocunque 
modo eximit fefe vinculo obligationis, /. libe - 
tdtionis 47J.folutienis.176 ff.de V.S . . 

Quodque volenti, fi aliud datum fit, non * 
minus confequatur debitor liberationem, 
qu^m fi ipfam rem debitam folviflet, Imoni- 
fofti 17.C0i.de folut. l.fi qnis dlium. 46. ff. eed* 

L. lucius 24-ff.depofui. 

®ann t)l(treib<t md girnm 5S<flan6 rin. 

9<B)<n6»r nxr6tn tanmndjin Camera Imperia. 

Ii toto die pradticirrf /jamail t(n prrluftlgim 
per viam exci uti vam, & mediantib. Mandatis 
line clauAlla alrotltn gcfiolffrn jrnl. 

gtt/ttidcbcm man gui 0di fitulMg gn »t$<l 
vnC (i* mir befrm bejafjlen lafjrn/ bi§ an, baf 
fupplementum, PmradM cr folibr ®t)a()liing 
ei communi errorcangriiomiwn/ bannod)! 

mtrben muflr. t . 

SBrldxO m grgcnhx t ligiui gaQ btf?o Itlijt 5 
flail fiai/ltlll »tt nidjnncaiu mutui vel annui 
cmfus, 
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c en(us ; fed in re inulto magis favorabili ver- 
{'ttnl ubi haeres, per modo dicla 1 » defun&i 
Voluntatem prxcise juttfulltn fdlulbtj i |l/ Bltb 
•anner batttlbtr «»a< banitlt/ fol(bt< ron 
pnftilffitn/nuil enti nt*rtg gtadjftrttmrbt. 

fflufcn fcai jaarbtr Teftator ©ttllj Wt- 
ortncttbaS frlbtgt legata, fo <r an ©tlt 
mttOititbbtbalern P er l0 - i 1 - «bgeflartcr nxr- 
ten migtn/ gtgtnmtrtljrt Legar ab« tmr er 
auffaui6*Mlb: obtt BuliQStitff getttbrtt/ 
batumbtn bifc ©tia&lung fut tmb an ft* ftlb- 
fitn nltfcila/ ba b<t ein<jef«ite Srb an fla tt ob< 
wrflanbntr ©utr ©tbulben/ quoadxftima- 
tionem, plani falloa nummos atlftgtltjir/banil 
tinmajlbmlbaUt fut i», gL ju«*rfdXtb<n/ 
mtbtafltfn publicis legibua aflttbinjb juwl' 
btt vnb tnfgtjtn/ fonbttn au* jut Jttt ffir-je* 
•tirtr bnotbnuna b* SRun»»tf<n«/ bttfer* 
mfjtna / voti ftmtm ©ranb cbtrRtaifbtj 
JT>. £ftdm. / nec etiam provifioraii ali- 

quaiege exprefsa geflatKI ttorbtn. 

14 Falfus autem denarius non cft denarius, 
fecundum glpfs.i» 1 . om «er- C. iebarti. quam 
fequitur Ioh. Platea ia l.i.tirca nui C .it vtt. 

17 nutnijm.pot.lH.il. Et ideo pecunia falfa & re- 
proba non liberat folventctn.UIegaiirer.S ?«» 
reptabar ff.iepignot.aB. ubi debitor non po. 
teft agere pignoratith, ut ei reddatur pignus 

>8 nummis reprobis folutis. Sic nccfalfum Indi- 
cem clVc Indicem, nec falfam juliitiam efle ju- 

1 V ftstiam.probat t. vera atdtfi. nec itemfalfum 
tcftamcntum, tcftamcntum nominari poreft. 

3 ° i.,\i.g.quemaimoium itft.m. aper.Si ex fal- 
Ibtcftamcnto nihil deben, vel id exeeutioni 
dcmandari,tcxt.I. in C.fin. C- ieedtB.i. Hadr. 

3 1 feI.Etmodiuminiquum,idcft,faI(um(ut Ac- 
curtius interpretatur ) non elfe modium, con- 
flat ; quod de (latera modio proxima, tradit 
Galenus lib.de bono (ubi/ndme.Statera, inqui- 
ens, falfa, five injufta, non eft llmpliciter fta- 

51 tera, fed llatera lalfa. Sic falfum intlrumen- 
tum non efle inftrumeutum , ait Bald. in L fi 
non fotum, $ itulthitumf. de cmM.aitb. 

60 (tabtn ftirS §unfrt/ tic $»o»f 11 Le- 
gatarii Btrimttlitb iiltmalcn mu brra infti- 
tuirten C tbtlt per cxprcUam conventionem 
fidmrgltdittw bag fit an |latt jfmtn attige- 
ma*ter ©uter e*ulbttt / bdp ©t« tbftnt- 

It* / & talicoufenfu, qui conventionem in- 
ducere polTtr . attmmmen tooUctt. 

33 Ut enim aliud pro alio lolvi poffit, expref- 
fus requiritur confenfus I. intniftjli. 17. ibi : 
confcnticr.te Creditore C. de folut. 

3 4 Confenfus vero dicitur ; cum duorum 
volunratcs in unum concurrunt, utroque 
approbante & fciente . Connati, /ib. 6 . ctp. 

3 f 1. nuitur. 4. Imo confenfus proprie non di- 
citur , niti qui verbis exprefiiis ett, L t.S vo- 
luntatem. ff. filat- nuir. ttp. fin. iejuiit.in 
i. Decius 1» tubr. Coi. de paB. Coraf lib. 
6 . cap.it. 

J « Siib obj*on blfe Sraaten Lcgatanz vera 


& expreffa conventione ft* taciti btrg(t*ttl 
tnb btfjatiMtn laffcn/bai fttfilr gutt ©*ul» 
ben bop ©tlt anntmimn ntoflen/ tbtrtn ftcbod» 
fi5r< ©C*fit / ex vulgari atque falutari illa 
claufula, fi qua mihi juiiacauft, &c. blljtbttf- 
ftll* in integrum |U reftituircn: 

Namque vigore hujus Claufulx falutaris, 
ubicunque atquttasfuggerit, &non fpeciali- 
ter jure prohibitum invenitur. Judex arbi- 
trio fuo reftituere potcftj etiam majores: huic 
item Judicis arbitrio extenfio dicta claufulx 
generalis cft perinifla , prout aequitas eidem 
iuggerere videtur, idque per regulam 1 . 1 ini. 
ap.f it mimr.Sfort. Odd. de re/, i» intigr. f. 
I. q.l.art. i. 

23 nb (ff (utrlatigung fol*« reftitution/ 
blfta tln ittugfanie 3 t|a*/ bafjbtieinfltfcstc 
(Jrb rem ipfam legatam fll praititen f*ulbl§ 
Sttwft/foldttd abtr ju ftmtm fttiibnfcbtnuor» 
** ni*l gttftan/ fciibcrtibetoegratotn Le- 
gatarias ju atintf)trtiiiigM|tr j&tien ftbwff f*ob> 
lt*tr ©tiaitUing/ ttrmftt<l|l,btro fit vix lepti» 
mam partem veri debiti eriangt/.d- ita ultra 
omnem modum Ixdirtt ftinbM»ttm6*t bnb 
btrtbtr. 

Nemo autem cum alterius damno locuple- 
tior fieri debet, idque non folum Evangclica 
lex (quod tibi fieri non vis, alteri ne feceris ) 
fed & ratio naturalis, cuilibet homini iruirta , 
fuadet imo urget, Lntm boc natura, ff.iccoa- 
iiB.mitb. 

Enormiltimam item Ixfionem omnia lu- 
ra, eorumque interpretes abhorrent; 8c nun- 
quam non remedium adverfus eainconcedut, 
l.ia contraBibui. ubi Dd. tx quibus cauf.ma. 
jtr. Quippe ubi enormis l ilio adeft.tbt dolus 
adverfani inrervenifle prifumitur, qui nun- 
quam non facit locum rcllitutioni, l.fi fuper- 
ftitt C .irdol.nulo.it C .it prti.mintr.junBa. 
l.i.C fiaivtrf veni. Maurittuidcnr/ir.mio- 
teg.cap jfe.qui loquitur de dolo prxfumpto, 
refultantcex hac enormi latfionc. 

Et infuper Ixfio cnormiftima adeo non ad- 
mittitur, ut fecundum multorum Dodorum 
fententiam, eo cafu, quando in contractu, vel 
rcnunciationc jurata enormis Ixfio interve- 
nit ; nec abfnlutioncm quidem a jurejurando 
petere nerefle fit, Anton.Gabricl. R.oman.n 
tr.ug.tit iejurtt.HB premiff conci. i.n.it. 
©olfl ium ftbenben/t)trfc 5 tntn jXc*ttn</ 

quod ctiain ignorantia & crt or luris , rcitiui- 
tioni huic aperiant viam, fi Ius elfet implici- 
tum &obfciirum, ita ut etiam peritiffimus er- 
rare vel fiibliftcre faltem pollet, Oddus ie ito 
inregr reft p.i.q ! art 6 . 

(Oafiabrrojft fffirnatfagtbiftbecbe grans- 

tn ex ignorantia vel fiatfti vel intricati luris 
iit anntmmtnts fol* f>oet?qe ffafgerter ifialtt 
btwegtt morbett trtbtfir fi* in continenti bar- 
mirnitllfit cmtbtbtrd utrmciiit/ fit ftqcn bie 
'J 0alcc bcc <3<|IaU( anjuimnmtn f*ulbig/i n «- 
totjunt 
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IM38R6 Nf -Octt Tcdator ftlfcigt quo- 

ad legata in pecunia reli&a, nlfo adimirr/obCt 
»<il fle fonfTcn <r fictocr orren fo boeb aujjgcgeben 
BOrbcn. Quorum prrfuppofitorum utrumq; 
felium & erroneum efle, per fe apparer, bamt 
la$ man furfure ©etoulben bd00elranjun«* 
flmvdcjurcn(mmcrm<brgebalrcn awcfjf/ i|f 

per fe rictflg.fo fatt aucb Utpote a diverfiflimis 
gar nictor gcfctoloffcn n>crbcn/bafj twi( bcr *0<rt 

Tcftator bit legata pecuniaria mir OvdctoNfjU' 
Uxn pro iQ.g(.abjufLmcnwrorbncr/bafj crjtt» 
mtc Ne Legatarias, ttdetoe er abfonbcrltcto mir 
gurcn6cbu(bbricffcn btbacfcr/mir foletocnjocto# 
geffafgerrcn 6orrcn ju bcfcto&ebrwbcm hatre- 
di mactor grben »oflen. 

QBcIcbf $ aflc$ quoad pumflum reditutio- 
nis tocflo tnc(r flare greiffer/weii NfebeebeLcga# 
t#ri{ uettNrribreSBeibgperfonen gewcfjr/fo ben 
Cactocn nictor gcbubrenb nactogebaetor/ obet fel# 
Hgegenagfambberflanben. -Ofngegen ifl in* 
|©eff<(fcto ter indituirff £rb feiner 5>crfon wib 
qualitdren (jfllb alfo betvanber/bafj er ent»eber* 
folctoetf aliti roolgcmercfr/wibalI|iefe<nen »n# 
gleictocn vorrfyctf ex propofico gefuetor / cber 
baeto femblntoen vn(Sbr<fllietoen t>nb ftincm@e« 
ttiffcn autuibcr lauffaibcn Slueen / mir; bcfl 
flMctflen boctoflcn Sdactotbeil/ In fcanben au 
Jalren nictor brgebren t&urDr. 

44 Certum autem cft, quod mulieri ob erro- 
rem, concurrente Jxfione, faciliores efle de- 
beamus ad reditutionem concedendam, Odd. 
i.p.l.{f.I4.4Tt.6 n $!• 

4) Mulieribus enim prsc aliis fuccurrere jura 
folent, Scbaft. Medices rr. de cenferv. pojftjf. 
glojfi.p.j.n. 119. & feq. 

46 Ac licet mulieres regulariter non reftituan- 
tur ob fexum folum ; exteris tamen paribus, 
facilius , quam maribus reditutio ipfls con- 
cedi folct. Tiraq. dt legib. connttb. in /. r. nu- 
mer. 77 . Odd. d. part.i. quajlion . 10. artit. 0. 
numeeTtf. 

47 Ac facit, quod regulariter reditutione in 
inccgrum facilius fceminxquam mafculigau- 
deant, Tiraq. d loc. ubi Petr. de Anrh. idem 

4I volui fle refert. Mulieres enim, (i quod inuti- 
le flbi neg gerunt, fuafu atque machina- 
tione fecum contrahentis, non fponteac libe- 
ra voluntate id ipfum feci fle, creditur, Luc. 
dc Penna in l.nlt. colum, j C. de privil./tbtUr. 
Grammat. dec.toj.n si.ptt /./. %.fi quis volen- 
tem l f.dJtb.bom.exbsb . 

4P Idquc procedit, etiamfl contra&usidius- 
modi luramcnto c\l'ct vallatus. Nam fi rnulier 
enormiflimam Ixfioncm, confcqncmerque 
apertam perniciem incurrit, jusjurandum non 
prxllat impedimentum quin le reditui, fla- 

jo gitare & impetrare poflit. Beneficium item 
l.i.C.de refc.vend.(\uo deceptis ultra dimidi- 
um judi precii provifumed, facilius mulierib. 

5 1 quam malculis indulgetur.In tantum , ut mu- 
lier etiam ex luris ignorantia poflit reditui : 

'Ium quia mulieri jura ignorare non nocet ; 


tdm quia mulier.rufticus & idiota funt arqui- 
parata, ut hxc omnia probat Pruckm.d. differ . 
utriufqut fex. part. 2. pr. artit . 16. d pr. & itu - 
mer.feqq . 

23nb fan ferfllitb/aueto bffc* nictor binbern/ * 1 
»atm gUteto bag quadriennium huic redku- 
tioni prxfixum Ptrfltlctotn frin folf. 3 n 
btncfung fo!tto< reditutio ntetor principaliter 
totgctort/fonbcm per modu m 1 eplicationis c(n* 
gtwtnbr wcrbtn m6ttor. 2ng<f<f)cn Nft bctbe 

Srawtn ordinaria a&ionc legatum futtotll 

ob<r ferb<rit/t>fiauff j^ntn wrmatfcre 0djitlb 
brttff rrfngtn/crcrfi nactog<to<nbf} aberad clide- 

dam exceptionem folutionis.in eventum tg 
tonndft<n/imb N|< angtma^c prstdatio Le- 
gati nictor ipfo jure nictorig angeregre reditutio 
in integrum jufuctocn fcin nmrbf. 

Ultra id autem, quod reditutio in integrum 5 1 
per viam exceptionis femper opponi poted, 
omnino etiam dicendum videtur, quod redi- 
tutio ob enormiflimam lzfionem iemper peti 
poflit : quia inenormiflima lariione impoflibi- 
lecd, quin contineatur dolus adveriarii, qui 
quidem non debet lapfu temporis adjuvari, 
e. fin.de confuet in pr. 

Quodqjludex poflit etiam pod quadrien- - 
nium conccdcre iu integrum reditutionem, (i 7 
ei manifede coridaret dc Ixlione, iingula? iter 
defendit Rebuff. de rejltt.in ituegr.art.i.gl.i. 
n.4& frqq. 

<£t (flaber aUfie dc reditutjone in inte- ^ 
grum, & intra quar tempora ea debeat peti , 
nictor NI judifputircn. 3n Ixbcntfung betj bcm 
-Occbl&bl jlaitcrl. (Sammcrgcrictor^bencn/ fo 
tt)ibcrbic©<bubrancimrgufcn ^ctonio/ bo^ 
©tlrauffgcfarlcr / per viam exceutivam , feie 
bcrcirobcnangcbcur/gctoplffcn^ alfobarfnr g<# 
$a(rcn tturbr/quod mero lurc tuti (iot,5c or- 
dinaria adione fupplementum petere pollint. 

^ ituftio 11. 

Q?cu bifer §rag ifl eben ats§ anxero brfctoc# * 
fener dedu&ion rictorig/ bcr univerfai rb ’ 

bcp Tedatoris §ran» 3)?umcn jbro jum 
iwranji rerfetoaffre vniuglcicbauff N< 0rtouio« 
bricjfaugcruifnci5oo. fi. cnrvcbcrtf mirndbct 
anncbmung beren barfir bcjablrcr 1 f o.^alcr 
tedirter mafTcn/ nactomajlcn gflr jur6nn/»nto 
iucrflarutt/ ober ben crmanglcnhcn ^dactojug 
fupnltrcn obcrcrfcucn mu§c. 

JDann neben beme obgefe^rc fambtiictoc ar- 
gumenta jugUtcto militiren/ bcftnbr ficto 
brp (fbrngrbactorrr^ranwn aucto btfctf «ba9 bcr 
cingente <?rb crt»a0 rngurllctog mir jbr gcb«^ 
Ict/fclbtgcr ba^cffaincnr nic fur gcaifcn/ boeto 
ftC contra veritatem bcrcbf /bafj btr Tedator 
j(irc 1500. fl.tJcrfctoaffr/niD au ibrdtotung Nt 
legattn ben Otcfdwbakr ju io.p.wrorbn<r ba» 
bc.QBdctoij gamj metor btrantrcorrlictoc wr* 
toanblcnfur »nb an ficb ft(bf!cn nietorig/unb M# 
fer graaen (tbig nictor prxjudiciren fan. 

Nam quemadmodum certi luris ed, quod 
tranfactio non valeat, haut infpcdtis tabulis te# 
darnea^ 


8+ Partis 

Ramenti; ita mulio minus hxcec non fine do- 
lo mulieri vidui ignoranti lus fuum , lixre- 
verbis fidem habenti, obtrufac folutionis 
acceptatio, quicquam eidem nocebit. 

58 Quodque tcftamenti tabulis nondum vi- 
fis illicita transa&io fit,textus eft expreflfus in 

59 l. it bis t ff.de tunfuft. adeo quidem, ut difpo- 
fitioni illius L. renunciari non poffit , etiam 
cum jtiramcnto,Roli.a Vall. conf. >3. num. 2* 
uhi hanc opinionem dicit communem, quam 
& ipfam veriorem tcftatur Molin- ad Alex. 
conf.tt.vifo ut boc oportet.n.14, ubi plurcs ean- 
dem tenentes allegat, hb. 2. 

fo Fitquc hoc ob favorem ultimarum volun- 

tatum, quo nimirum eo facilius illae effedum 
fortiantur, l vel nejore ff. quemadm.tejlxm. 
g t aptr ■ Huncque favorem publicum efle ajunt, 
qui in Inftrumentis fuper a&ibus inter vivo* 
confedisnonverlaur, Iaf. ml.fub pnttxtu 
puvt.f.C.de ttdnfaQ. qui idem in I.3. n.2. d. t. 
tenet etiam fententiam ferri non pofle fuper 
iis, qux» tcftamento dependent, nifi infpcdi* 
& cognitis ejusdem verbis. Sic & tabulis te- 
ftamenti non vilis, rcnunciatio non valet fu- 
per his, qux pendent ex tcftamento, nili cx- 
prcfsetcitamcmi mentio fiat, Gail hb. 2. ob - 
t . firv-W-n p.&m. 

^ Idque maxime procidit, quando non io- 
lnm tclbmentom viluoi non fuit, fediX tran- 
(igens ejus tenorem haut fcivit.arg.trad.iMe- 
noth. ie epifc poff.nmtd n.lep. &/“!</■ 
i 5 In noftro vero cafu Dn. hanccc Legatari- 
am hujus Tcftamenti tenorem fatis pcrfpc- 
ftum habuilfe, probari nullo modo potefi 
66 Verum quando is, qui tranligit, plenam non 
habuit tcftamenti cognitionem, S: eorum qup 
in tcftamento continentur, perinde eft, ac (i 
fy nihil fcirec.lineiviteff de legit. Et ideo tranf- 
aftio non valet. Quod fine dubio procedit : 
quando id quod fuit incognitum tranfigenti, 

Ii fciviflct.atranladionc fc rctraxiffet.poft Scu 
cin. Mantica ie t/ecit emeent. Ui.ei.tit.e n 
uti num. ?. &[«](]■ ait, hoc inprimis propter 
commodum Legatariorum & fidcicommiffa- 
riorum conftitutum cffc.nec item (ufficere, 
vci ha tcftamenti in(piccrc,nifi intciiigantur. 

auid-o jii^cfctreriijtn/ pajimatin Jf(in fu- 
prapropoiita faili fpccic.Mf; Sraqfectrtfftl^t 
bSmftftillMn faiftoiuvciificir«l/6«tunivetfaI 
f?tb firi) a fraudulento propofito & machina- 
tione ad deceptionem adverfarii tendente, 
gar nitfcthberir<n mocbit. 

Quod autem dolus nunquam prodcfTe de- 
beat dolido, multis probat Chriftinarus eeU 
7 ° j.iUeif.vf.n. I.&c. Etquod qui dolofiunt, 
nulla teneant lege, decidit Vivius iecif. ito. 

7 1 Cum dolofa pe fuafio, plus Iit quam cosdtio 
violenta, I fi quis volentem ff de Iit. Isem, 

exb. & I. i. $. perfundere ie fere, cerrupt, 
Sylv. Nupt. Iii. dolumque pcrfuafio 

falfadoect. QruvAenf39t.ee 4 vol.p. &cxpcr. 

7 j fuafiooib.prifgmitur,Criv.ca»/'7<,.il.ir. V./. 


Qll ARTA, 

ac etiam dolum committit, qui contralcgcm 
prudens agit, idem cenf.346 n.7. & ita quoque 
contra voluntatem Teftatoris, qux per fuprt 
di< 5 ta, legi arquiparatur. 

Sic etiam prxfumitur dolus,ubi eft Ixfio ^ 
enormis,! qui fuptrfhtis. C de dolo.de ibi Paul, 
de Caftro & alii.Socin.c911/aa0. verf. circdfe- 
cun dum diffi cultattm.vtl. 2, Rim.Iu 11.conf.2t3. 
num.109.vui2. 

JJ 1 , 

Wftr $ras nit ttt 

CWdnun^/ angtrtgttf ftatutum akijfc bc» 
nanrrcr$rate<n tn t cfncn voeq ftfoaDlfcfr/ afcrr an 
bcgtfornns j&rt* ©uftbtitfa &tnbcrlid> fctjn 
fdnnc. 5 )ann gtfcijt /c < f 6nnt dn OicictSlTanb 
bdttgfddmi ftatuta maefetn / quemadmodum 
etiam Sio rt.Oddus tradit derefUt. p.i.qu . 19. 
jrric.^.tcmpus quadriennii ad petendam rcitu 
tutionem prafixum nova lege vel Itatuto pro- 
longari aut edam minui poife , communis ta- 77 
men omnium fcnttntia eft, quod ejusmodi 
tempus alegc vel ftatuto prxftitutum non nili 
a die fciendz lafionis initium capere pnfth. 
Odd.d, p. t qu.20. urt. 4 addens, quod teme- 7 ^ 
rariumtftct velle contrarium attentare in ju- 
dicando & confidendo. Hzcq; confirmatur 
bona ratione, quam attulit ad hoc in tertninia 
PjuI dcCaftr. conf. 299. n 5. hb. t. videlicet» 
quod fi curret interim hoc quadriennium, o- 
pus efiet nihilominus dare reftitutionem cx 
claufub generali.propter juftam ignorantiam 
adverfus lapftim hujus qua dricnnii.& (ic dare» 
tur reftitutio ad reftitutionem pcicdjm, quod 
efle non debet» /. interdum, cum ibi not. ff de 
minor. 

Qui idem etiam pracdi&us Oddus', n. 

Dd. magis communiter tenere ait,ctiamfic£- 
tum anni vel ultra currerent a die Ixfionis. Fa- ^ 1 
cit, quod non praejudicet renunciatio juris; 
quod quis fibi competere ignorat, Gail. j.ob- 
ferv.ot.n. ti% Nicol.Evcrh.Scn, conf. 12. nu- 
mer gr> &c. 

§ut, auMr finbin win>nf(t< (6<fl« nfiti *» 

fa!d)ft«iicum ad prifentem ca. 
fum pijictltll/ba mjn tlntrn contra teftatoris 
prxeeptum & voluntatem ; qux inftar legis cf- 
!e dtbet ; quid pro quo.tmb iuSmM{47 fSt qu> 

tt ©ufr obrr 0cbulbbrfr ff5od73C(?flf<3<rfc@or* 
r<n «uffgtfruuyn / ober cinacftfcnj^t (jaf. 

Quia nempe ejusmodi ftatuta, qux luris Q- 
vilis correiftoria funt; ftridioris funt inter- 
pretationis, nec dc cafu ad cafum, ubi diverfa 
ratio eft, extendi poQiintjBart. Alex, & Dd. tn 
Ifiverb § de viro Jf.folut mutr. nec ex identi- 84 
tate rationis. Rol. a Vdl.conf 63.^7. & 20. cum 
tuult.feqq. 

Quod autem multis modis favorabiliora 
debita fint illa, qux ex tcftamento, quam ex 
contr.i< 5 lu qux petuntur; jam fupra dedudhim 
fuit, ubi diximus,tran factionem nullam cflc,fi 
aliud appareat ex tcftamento; cum tamen re» 
fcindi non fglcat traufaclio, fuper contrais 
etiam 
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f tiim fub pr*textn noviter repertorum in- 
-^“linimentorum. 

®rfrf«w finixn mlr titnmtfa niibi tat* 
f 9 t (alrcn/tap rtn | 0 ldj ftatutum in caufa tam 
ardua, t>nt> 6 a ttntm, mldbtt Nirtb ftfittnad- 
veiTariumdifo f)< 5 cblfcbtn «nt »it<r aOc 0 (< 
MJt Wmadjf&tilr/ ad recuperandum hocce 
damnum, & ad extorquendum iniquiilimum 
tale lucrum , tam breve tempus, & quidem 
peremptorie prafigiret auxtv in Camera Im- 
periali attendit! ot>« anijtfejjtn retrbe. Dunn 
, Otwol fenfltn D(t JJtrrn Aflcflores Cameralcs 
' fecundum confuctudines receptas & ftatuta 
locorum |u judiciren ftbulMj/ ontib tarauff 
frrtn mu(Ttn/ videatur Knich. dt artit. 
(I lar» CAf. i .num. 397. &c. 

Quamvis item prxfens Hocce ftatutum 
hanc quoq; ob caufam licitum & favorabile 
reputari polfit, cum vcrletur in celeri caufa- 
rum expeditione, litiumque& procelfuum di- 
mtnutionc, omnibus Politicis, ipfisc^ legibus 
admodum grata, l, proferendum in pr.C de ju- 
gp dic.c. cupientes, extr. de doi& centum. Ancha- 
tzn.c9nf.1g7- tn fin. Publice enim utile eft, Ho» 
mines nimiis fumptibus non vexari. 

^>0 fdnben jcbod) Me SXeicbOfldnb fdrrtr» 
Hebfolcbc Decreta ober £>rbnun$en maeben/ 
£raffr btrtn rtwa 4 comra naturalem zquita- 
tem & publicas Imperii leges qebtQftb/ iVUrCf. 
SDo^fto bann erlKb onbtrfebiblicbc Mandata 
tn bem &o(blflb(.Kaiferl. £<nmmrqericbf duf * 
geqanacn/barinnen icrfebetbtnen ©tdnbcnin 
paribus tere terminis, qentACbfC ftatuta |tt caf- 

liren aufferlegr tf orbem »an» ndmblfd) bartn» 
mn wrfefcen/ fcci§einermif beto jurje it fur^e* 
ttefrer -Snorbmmq be§ $?uni}tt<fen* / em$e* 
nommner fyofax ju friben ftgn ni* 

ber fur bamal cnrlc&nere*(>od>ije|?aiaene ©elf/ 
onjee# gure rub tecbr gctourbigic (Sorrcn (O 
fiartm mujTe. 

91 Nec obftat,quod hocce Decretam quali 
indire&cfoJum ejusmodi fadtas folutionesap# 
probare poflit. Nam quod dirc<ft£ fieri non 
+ poteft, illud nec etiam per indirc&um fieri po# 
teft: maxime fi in cafupublicz legis & noto- 
riar xqu itatis ver femur, quia aliter dolo & 
fraude fieri videretur, cap 2 .ver ffatturt.de fe- 
pultur inclem § eos.autb.ut Induti fine quoquo 
[*S i*g- 

9 ' Et fic ftatuentes non poflimt per indire- 
fium inducere, ut ftatutum aliquid operetur 
contra Ecclclix I bertatem , Bruti. a Solis, in 
lat (ommun.verb.fiaturum, num 2. 

^ Sic & ftatutum ncc indirecte ftatucrc po- 
trft, ut fpurius extcftamcntofuccedat,Bru-’ 
nor. a Sol. d.loc.n 71. 

Et porro ci, qui femel Ius acquifivit ( qua- 
lis eft boc noftro in cafu is, cui legatum non 
rite follitum fuit , & ita illius fupplcmentum 
petere poteft) id per legem inferioris przfer- 
tim Status,tolii non pofte videtur. Cum ncc 
Princeps lupremus lus quoddam etiam cx le- 


gibus Civilibus competens, tertio tollereque- 
at, fapitque hoc extraordinariam , &Icgibu$ 
folutam poteftatem, quz Statibus, l quorum 
fententiis ad Cameram Imperialem appella- « 
tur, vix adferibi pofle videtur. Linde etiam di- 9 
citur, fuperflua ellc ftatuta, quz fiunt in prz- 
judicium tertii aut quibus quis indebite pre- 
mitur, vel quod continet iniquitatem , prx- 
fertim fi przjudicium non modicum ertet. 

Bart.m Ufin. C.fi contr.jus vel pubi utiU 

Et potius ftatutum nihil operari debet , 99 i 
quam ut per illud amittat quis jus fuum,ve! in 
debite damnum patiatur, Dec conf if6. n. 
ubi dicit, hoc procedere, etiamfi ftatutum ni- 
hil operetur , & conf jgj, vt/o ad fin.Cnvevs. \ 

conf 22 i,n j. Mcnoch. conf s n .4. Ofalc dictf. 
/p.z.|.Natta conf 17 2 n }.+ & i+. CcphjUonf 
io4,n.22.&conf247.n.46. 

Non valet item c jusmodi ft.iturum, cum 
deneget audientiam iis tncalibus,|ubi de ju- 
re Canonico & zquitate naturali debita adef- 
fc comperiuntur, arg. tradit. aCafticn/. conf 
2 ff. prope fin . & confife<\. 

£t Princeps etiam ablolutus non poteft dr » 101 
negare Iuftitiam & audientiam alicui ; Sique 
hoc faciat inferior tenetur parti ad interdie, 

& poteft per fupcriorcin puniri. Alex. conf.it % j0# 
fub num s.lib.i. quia aufferre vel coardarc Iu- 
ftitiam, eft contrHus naturale, Bellam, conf 
40. n 2 9. in prine. 

£>v*rH & Vttima. 
fcifa Otioli ttft toi 

barfur/ baj? btntn filcebtn 511 bcr ca- 

fus figuratio» bmanrrn Legatariis, nifbr tiu$c 
bka/fignirte Jio^o fi fmjb<rn(W<qdiJC450oo 
fl-S<j)or(g ftnt.i'bann btr ^crrTcftator©, f 
oulftrucftnltd) ft^ni()uf : nlfo febief fdjaff unb 
»trmad3t itb foltfit 35000. ft.btt j^im n dtnbUttg 
anangrkgrtnCapitalitn' »nb bai>on brragrm 
intereflfc au^ldnblq ) t>nb nod> barau 10 00. 
ff. baar <jdr (mclcbc^ bod} fttncr 
ttftctbohtntrflrrun^nad)/. »on $&al<rnpro 
10 (I jub<rm<rcf<n)a(foiuaHmi4fooo fl tiod» 
bctmnten mtinen lieben ©tfcbrolfttrt^tn/ «. 

$bti) tttldxr (lam/vnb diipofi^ 

tion tt in affata wrbftlbcn folle, ©ann ob# 
feboti in gUicb baraujf vof^nNr affignatioit 
obtron§f^eilunq/ ftcfiniebf 410^0. fonbtrual# 

(<in jioou.fl.bfftiibcn/ ift bocb oon SKrcbr^ mc# 
in fcintn ®tg ju prxfumirttvquod tcftator 104 
in continenti, & uno quali halitu voluntatem 
fuam voluerit mutare, & iis,quibus 45000. ro- , 

liquit, aliquid adimere. 

Non enim eft przfumendum, quod tefta- *®f 
tur voluerit ftatim a priori volutate recedere, 
l.uon ad ea.de condit. & demonfir at. Pzn\.Czttr. 
conf ^6 volj. Nec tcftator creditur inconti» to« 
nente feiplum velle corrigere, ut per eandem 
I, dicit Alcx.fofl/. 4-7-n 18-rol.i. Corn. confaog, >. 
n.i. vol.4. ubi inquit, quod mutatio volunta- l% 7 
tistcftatorisin eodem tcftamcnto nonprxfu- 
matur, & vitanda fit. 

H E* ^ 







difinbutioncm 


,c * Et licet fic fieri debeat interpretatio, ut 
non videatur efle reli&um fideicommifliim, 
tamen fi eft reli&um, fic debet intclligi, ut in 
dubio non intclligatur revocatum, !./.$.)? duo- 
lo 9 ius.de adtm.leg. Cephal. conf.67 ■ n. 4 • & U I* 
demq; in conf.2i7. rclpondit, teftatorem non 
videri mutafle voluntatem, nec revocaffe lega* 
tum, vel conditionem, nifi quatenus verbis ex- 
preflcrir.quod confirmatur per l. alumna $.</»< 
fihas.inf d. adtm.leg . Sic etiam refpondit R.ol. 
a VaTt. (onf.sun.2i.vol 4» 
no Et fi confiat, legatum efle rcli&um, quod 
in dubio non videatur ade mptum , feribit et- 
iam Zafi in l. ex duob. in prine. num.t6.de vulg. 
&pup. 

QBdtbt* alit* bcflo mtfcr flarr $at/ rodi Dlfc 
gtmacbfcaupcpdlung vnjrodfcnltcb afldnpro 
claufula accefioria & exccutiva juljalfcn. 

1,1 Confiat autem, quod claufular acccflorix 
fcu politx in exeeutivis, non amplient neque 
alterent aut immutent difpofitionem princi- 
palem, dem. 1. ad fin. de prabendis. L quidam in 
t eft amento tnpiinc.ff.de l.t.l.pradtisin prine. 
112 ff. delegat, 3. Decius, conf. vs.r.um. 14. ubi 
ampliat, etiamli plurcs (int claufulx acceflorix 
& exccutiva. 

Qiiodq; difpofitio principalis fi jam dcii- 

1,1 berate & pcrfe&c atq; abfclutc fa&a fit, fcd 
poftmodum quando in cxcrn civis, quafi obi- 
ter & incidentcr aliquid adjeci um fuerit,quod 
tuncipfa difpofitio principalis non immutetur 
per cbufulam vere acccfibriam & dependen- 
tem, live in ultima voluntate, fivcslia quadam 
materia verfemur , late & multis probat Ca- 
fi illo Itb. 4 deconjeflur. at £ interpret. ultim. 
volunt. c.as.per difiurf. 

03<vorab i|I in gcgtnrodrftaem vnfcrm Sali 

juDtrnuitciwta&abtDcrOmTeftator 0. in 
Der ftuii^ttlun<ifurndmbltd)fltiffDi<anGfi<3« 
J£jubt©wtrg<f(&<» i>nD b<ro(>aIbcr cln rnge^ 
fuforlicfcc afligiution btnfugcn roofltn. JDann 
fcibigcalKm ioo >.(l.Db<r<rfI angtrtgtc aflig- 
nation fid) bclaujfcn. 

SBctlcrabcr bic»6fli<ttabfMlung Der Der* 
" 4 tnacbtc» 4fboo.p.D»perlaffcn ifl folebe* <x 
arbitrio boni & difi rcti Vni ju fuppliren/ 1. 
iniis d.reb.dub. Bald. eonfiU 40. (ire. fin. 
volum 3. 

Tefiatoris etenim oratio impcrtc&a ex ve- 
” 1 rofimili voluntate debet fuppleri, ne alioquin 
inutilis fit difpofitio tefiatons : quod etiam 
locum habet inharredis inftitutionc,/. \$.fi ex 
n« fundo.vtrf.fin autem ff.de lured. tnjlit. Se mul- 
to magis in fidcicommiffis, l.unum ex familia , 

$ pe n. & i cum pater. § cum imperfetta. de leg . 
a.& l. fi m tefiamento.de fideic. 

aud* folebe difiributio pro inepta & er- 
ronea au&Jltcn/ wert folebe bocb nir 

5,1 attendirtn Dap Daruinb D ai txrfdjafFre legar 
Der 45000. gl. nmb etroa* gcfcbmaicrt rocrttn 

finote. 
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Partis Quarta, 

Infpicitur etenim mens, qur declarature* 
prxcedenti difpofitionc tefiatoris* quamvi 5 


pofiea per verba inepta fuerit cxpicfia, ut te- 
net communis opinio, quam attefiatur &fe- 
quitur Socin. Sen. in l. in ambiguo . num. 7. do 
reb.dub. Nec infpicitur verborum ineptitudo, 
cum de voluntate apparet, /. imperator ■ l 1. & 
ibinotat Bald. de fiat. bom.Mcht.eonf.tif. 
num.t lib.9. i 

2BeilaberD<erefllrenDei40oo.fl uonDem et 
•Orrrn Tefiatoi e nlcfeeadctDing* au pgcftdlr/ 
ftljnD folebe ex tacite prxfumpta ejusdem in- 
tentione, Drn jteben benamen legatariis pro- 
portionaliter, ruD nad) groffc jfirer jeDem afli- 
gnirter portion ju juaiqncu/ alfo Da* aUroeg 
«uff jcDetftaufcntMigefityrtfi.fl ed.fr. & ua 
confequentcr aujf 1500. f{. anberf)alb ma!)l fo 
Dll / no d) ferrner von bcm CErben tfxtl* an 
©dr/ Drn l ibaUr ju 10 p. t^nl^ annorf) refii# 
rrnDrn DnD doii Drm -Orrrn tcftatorc nttfct af- 
fignirrm oDrr aupgrr^dlren 0 cbulDbricfcn/ & 
quidem fecudum eandem proportionem jrDrr 
Dtfrrbrnantrn Lcgacarirn erflorrer rorrfcrmu^. 

Vacans enim portio regulariter lingulis 120 
pro ea proportione accedit , & vclifta ccnfe- 
cur, proquainfiituti vel honorati cenfenrur, 
§.videamus.lnfi de baredib. infiit.l. interdum. 

$ paterfamff. eod • t. 

Et quamvis alias collc&ivc vocati omnes j 2 | 
ad virilem portionem admittantur hoctamcn 
fallit, fi aliud appareat ex conjc&urata tefia- 
toris mente, /. Lucius. $. Lucius ubi Dd. ff. de 
leg 2. Bart. & Dd. in l. reconjunfti de leg 3. 

Hic autem tefiator quoad holce Legatari- 
os a virilibus porrionibus cxprefse rcccfiir 
Se aliam iniit divilioncm , quam proportii 
nem quoad continuandam il*’*« - — Ai-— 
ratione Dtr i.foeo.p. oinilTji 
nos omnino fcqui debemus 

Maxime cum communis conclulto 
quod portio deficiens non pro virili, fed 
portionibus hxrcditatis vel legatorum accrc- 
Icar, ut pofi Bart. Bologn. & Romulei, docet 
Grallus Iusaccrefcendi.quaft.se» Etra 
tio efi, quia qui majori fumma cfi vocatus 
hxrcditatem vel legatum, prxfumitur 1 
dileffus a tcft.itorc,confcqucnter in por 
deficiente prxdileduscenfetur, liquide 
accrefcendi ex tacito tefiatoris judicii 
fccndit. 

0 o fan man aucb blf< Dtp T 
Doti jtQ atigtDtiirtr portion Der 14000. p. gat 
ntdjf aupfcblttpcn. bcDetwfung pt wiDtt 
jtnigen fkrfontn; tttlcbcn Dtt 4f 000. p. wc* 
maebt/ cbtnmapi*j jnpiitxn 3 uD obgldcb Dtc 
Tefiator Dl|<0 Legat fluff btnantt fttnt K<b« 
©tfcbwlprlgr oDtr Dtro rbtn geriebf /fo pat <t 
Docbfdncd -CXrrn ^dtttrtfvnDSram^untCD 
unoeodemq; contextu ju^ldtb mlfiitDadjr / 
and) cprngtDacbrcr fdntrgram Q)!um<n alTi-. 
gnirrt 15000 p.opnaUtm^ivtifdDnDtr 




Consilium CLVIL 


badiKm Legato btt 4 5000. fTmli 
frn/alfbbafj fit brjftn commodi an btn rt|il' 
ttnbtn 14000.ft.een £Xt*t enb S 5 lflfgftlitet< 


87 

g«n/ au* proportionaliter itilfjtmlfftn fode. 
Aftum in Collegio noftro btmd.Julu, An- 
no 1*9. 


Confilium CLVIII. 

Inj uriarum aci is ut locum habeat, qua requirantur > 

Quando item injuria illata dicatur, velanimusinjurandiprafumatur vel non : 
ubi, an is, qui dixit, per mulieres eum, qui variatis laborabat, ex quibus 
pojlea mortuus ejl, meltus quam Mtdtcos curari potuiffe ; eaque fi adhibi. 
ta fuifftnt ,farttfjis dtfunflum adhuc in vivis eflcejrc. injuriarum actio- 
ne a Medicis conveniri queat velnon ? 

Item, anis, qui ejusmodi verba revocavit , nec animo injurandi ea protuliffc af- 
firmavit, obrevocationem infamia aliqua laborat 
De Medicis, eorumque arte, 

A Kc A Ha 1. c. 

Fa&i fpccics. 

0:mnad}6tir2ltlniii*tf# fcjjc na* jnnfjalr <(nti f*rlffi((*tn 
btfjtetgtn eon fi* gtgt6ntn ©*tln< dc dato 



• 8* ©ort na* ftlntm 3 to' 

' teanbtlbaGrtn 3 ia* enn» 

} Olfltn Anno 1617. mcnfe 
\ Februario btn ®ol?b(tni 
, &c. 3 acob een N. iu 9 i. 
mlt btn variolu obtr JtlnM . ®la«tn bt« 
f*tett(l* angtgrljftn / enbjnntrtetnlg 1a< 
9<n f)ttna*<r au|j blftrn 3rrb(f*m 3ammti> 
f6al ju ftintn -Climmllftttn grtobtn trforbtrt. 
2tl 6 l)oi fi*baraufftn furis t><rtei*ntr jtlt ffl?. 

3 <eg Srttj mu ®> pee di It urium , e r f ( icb ee 
SXtbtn etrntmmtn lafltn/ »<!*« o&nfiifjrll* 
bafjiii intentionirl/ Sa&I« gtba*ttr 3aco& 
een N. bur* ®tlbtr curirt teorbtn/ trell» 
lt(*t fjtnt fonntn eon beto Srancffctfi trftbl* 
B«/ enbbti) Mngtrm ftbtn (rfwtrtn tetrbtn. 

■Slu&nljabfH blft ®ort folgtnbto fo oo&l 
trtntlt« 3 a «>&*n een N. 2 )tiftr A. eon N. a!< 
au* btf gtbrau*tt Qtxun Medici rcITemitf 
cbtr ju©<mufjf gtjogtn/ enb pro injuriofis, 
gltt*famb fitbarbur* fur Safcrliiffig In Hjrtm 
officio.enbgtburtnbtr flciffigtn £)6a*< letrtn 
giJalKn teorbtn / angtnommtn/ Inmafftn fit 
6 ftrebtr.ftunbif*afft tlnfcottn/ *mt 9 R 3 <rj 
8 rtt>tn/mlt jujttfsung gereiffet barju trbtrtt. 
ntn 3«igt mbltftlbtn abttgtn enb fragtn laffm 
eb <Er fotrucr gtfiifiritr SXtbtn ne*mal« gt* 
fianbig ftn' ®ltieoI ab« ®? 3"8 auffb(f*r« 
fctnt furtefung/ nl*t in abrib fnjn formm/ bafj 
er bergld*en SXtbtn fafsren laffen/ fe fcut 11 fi* 
jebo* mle grunb enb bergeftad tmf*ulblgtt/ 
bafi jjjmt ftlbige aUtin t>nb<ba*i(r totlfe / enb 
gangni*tau|j 6*mdf>[t*tm ©tn-ufir en(< 
faBen/ beroieegen au* fttmtr* aBe enb jtbt 
eon me(trg(ba*tem 3 atoben eon N. ©eellgen 
©tbd*mue/ enb frtmtgtjabtrt jCrancfMr 
gtfu&rtt SXtbtn fr<ntelUig/ieifftnb(/ enb tecfit* 
btbd*ilg revocirti.OTlf b(f«r frrriurtr <Erfl 4 » 
rung/ bafitr teuiif*tn mo'*it/b«gltl*mn«. 
niafiltn gnrbi/no* gifagt (ujabr rnnxil bteor< 
ab eon obgrnamen 3 acobtn eon N. 3 «mm/ 
teie au* brn Jptrm Medicis ifsmt anbrrft 
nf*r«ibann aB( Sfir/i enb ©uno btteufi 


bcnlllftin Febr. Anno 1617. 

£>b nun jtearbur* frggcnufK revocation / 1 
enb bifiorH gtpfiogrnr ©iiilt*{ JJanMung al< 
I(8wlbrlgt0auffg(fiab«n/au*bf( ex adverfo 
etrmtlme ®rf*te«rbcn gdngli* abg*obtn 
enbocrg(l*cn»orb<n; fefsar banne* blft* 
3 Btrrf btt) tilf*tn bafcln gtbiittn tetrbtn ieol> 
Icn/alOob fel*gt*an< revocationi enb bar> 
ebtrgtgtbnt S*eln m*rgtfag«m 2 X- 3tr« 
gtnju etrfltlnerung (tina ©Jren/enb rori* 
gtnguitn OTamtno gtrai*tn folie. ®anntn< 
Jtro tt btieogm teorbtn ju etr^iiiung btforg* 
lt*«confcqncngiml*<nbf8btnamt8rtunb< 
II* iucrfu*tn/ ba§ I* auff na*gt|*rlbm< 
grage mtln 3 )npar*tplf*ts SScbtiicftn jfsrnt 
tr6fftltll/enb miltlfi*tn rationib.pro & con- 
tra (n e*r(ffitn auffgtftsitrr^tlltn trolte. 

£>b ndmbll* trtetfjnit Revocatio enb 0ul> 
lf*e 51trg(<l*ung jfimtan ftlnen ®o(sl(ier< 
gtbra*itn ?6rtn einlgttletlft etrflelntrll*/ 
obtr titea«6*(lbil* fdn fenne. 

SBann bann fo wol ju ©tfurbttung btr Iit» 
btn ®ert*rigfdi/ alo au* ©ftmgtmrlitn 2JJ. 
3«gtn tu 8rtunbiii*er ®lBfa^r/mlr cfn fbl» 
*to iu ettfagtn nl*f gtbi'*r«/ Sl< &ab 1* bi- 
fer fa* tcifli* na*btncfen / au* teao mlr 
babtg(lng<faB<n/(lt fungit* iu $>apgrbrin» 
StnvAltn. 

Rationes dubitandi. 

35nb Ifl jiear m*t ofim/fcab trften anfifitn* 
t< nl*t ofmc S*dn barfur gtfialitn tetrbtn 
mo*r/ ob fblrt SB. 3<r9 pltrbur* an ftlntn 1 
tfcrtn n(*i »fn(g eetlrqct fttjn: finftma! In 
£Bt*itn cldrlf* etrftfstn; taf nl*t aBtln btt 
I tnlgt/ fo bur* dnt fentemj enb gtrf*ili*m 
©pru* in Injuri.|a*fn condemnittl/fonbtrn 

au*/tranntmtrdc Injuria pacifcittrcbtt ui- 
figirti/ftlntr tfirtntmftgienb infamis tetrbt/ 
Ui.vnf.qui funi, laiblttai a-Sfin-ffit bii qui 
uit. inf. I. decuriones f. C, eoi. $.r.v quibusdam 
a.rnf.fei furnl.d. fun. ttm. Init. I. infamem 
H 1 7. fi. 
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7,ff.dtpuhljud. c. cum i et}, txtt.it it fudit. 
CiSUit.i prtO.ctf.itt.uiim. i. Idq; propter 
legem talioni, arquilTimam induftum eft , ut 
cui alterius famam & Honorem ludibrio ha- 
bere & fugillare lubido eft, propriam vicilfim 
perdat.arg. l.ult.C.itctlummtt.Frcbcr.ie ex- 
ifl.liij.c f.n. i). Evcih. Spetkh. ctnt. t. d. j. 
if u. 4. tum- 1. 

Licet igitur injurato liberum fit, fuper in- 
juria fibi illata cum adverfariopacifci, / fiuaue 
n. s.piltt IJ ut turpem 4 inf. f. ieptft. ita ut 
ipfo jure tollatur a&io, i fi tibi decem 17. 
d.r.l.Siunui n.% ptSuu vtrffci fi pedum u- 
bi Br. tt.'4. & t} jf.de ptet. 1. niafctam.il. $ 1. 


Partis Quart*. 


famiam juris ntfltlff. Hujus autem infandati 15 
qu* contingit vel ipfo jure per folum ilcJi- 
dum.vcl condemnatione dcli&umfccutaper 
fencentiam, exempla referunturi» Lt.&feqq» 
ff.de hn qui nor .inf.\b\c\> Wcfenb. in parat, n. 
j.c. in fames e.verfperro ubi gl caufj. <j U.7.S» 
gum <inb<rn'n>ann ditet nlf |trar burifc 1 * 
flu£rrucf<n(fcfcc SXtcbrtfaijung fefner 
beratibee/ (bitbcrn aflciti berj c&rKcbu» mfldno 
blgcnJcurtn <n b£fc ‘Sftacbrcfce gcra(>Kn/ ba# 
burcb fd» gwcr (ftafcnu tmb ertra^ gcfcbmd* 
ferr tturbf: qux vocatur infamia fadi : quafi 
rcipsa&fado apud graves & honeftos viros 
levem macuiam vel turpitudinis notam ali- 
quis non effugiat. Cujusmodi exempla extant 


vetfproinde.Lftdfiunius 17*$ ft ante 6. f. de in- # . 

jur. l.tran figere n c.dettanfaft . infamia ta- in l ea, qux pater 13. ibi : infames quidem jure 
* men notam effugere non poteft, qui injuriam non faciunt, fcd apud bonos & graves opinio- 

nbm ejus onerant. C.tx quib cauf.inf. irreg. L 


men notam effugere non poteft, qui injuriam 
fecit, arg / ult C. degener . abolit. Marq.Fre- 
hc t. lib-3.de exifiim cap 8. n 24. Bcrlich part. 
s. conci praei. 63.11. 9. (ive jam tranfigat five pa- 
7 cifcatur , per regulam, quod tranfigens, cri- 
men non obfcure fateri videatur. /. quoniam 
j. ff. de bis qui nor. inf. Metu namq; judicii & 
p cenae cx confcicntia fcelcr is, cum id fieri ccn- 
• fcatur. Confcflus autem pro judicato & con- 
demnato habeatur i i.l. lulianussff decon- 
ftff. I. «». C. eod. Ebcrh. Speckh. cenr. 2. cl 3. 
qu. 4-num.2+. verf. quod fi vero Marq.Freher. 
de exifiim. lib. j. cap 8. num • 2 2. 

9 Unde & in Camera Imperiali tranfadiones 

fuper injuriis non confirmari , exemplis ac 
praejudiciis dcmonftratGail .dobf.102 11.16. 
quem fequitur Farinae, inpratt. crim. p. j qu. 
iof. num. 63. 

1 0 gum 2nfc<m/ b<(?<rcfct <S<n bifi dn atiq** 
mrinc Ovtgul tmb wiwlbwrdblKfct* axioma 
luris, quod nemo poenitentia fua delinat e fle 
nocens,/, quis fit 174.1 ff.de adit, ediit. L qni ea 
mente. 6f.ff. de furt.l.palam */.$. non folum 4. 

11 ff.de rit.nupt. Quemadmodum ergo furivcl 
raptori non prodeft, fi rem ablatam vel rap- 
tam ante judicium poenitentia dudus, reftitu# 

12 at. d.l.6j.& l.pen ff. vi bon. rapt. Sic etiam in- 
juranti prodeffe non debet, fi per revocatio- 
nem, honorem & famam, quam alteri auferre 
& diminuere conatus cft , rcftitucrc velit. 
Gail, 2. obfio6. num. 3. Iui. Clar. recept. [tnt. 
lib. j. §. injuria num 16. abi ita lemper /e vi- 
difle aitinpradica ohfervari. 

60 fdnbrc fur* 2)rlff/aud) blft* dngwnt* 
btrnxrben/ ba* cbfdjon foldjer i)erfrn<? fem 
infamiam luris imponite \ ftlbfgcr 

2$trg<n infamia quadam fadi heftbwcfjrt.V ( 
ejusq; famam apud viros graves onerircit f (juf. 

IDabtt) bannjuwlffm: Da* juxta ufitstam 
& rcceptiflimam Dd. opinionem |w<ncr!<p 
2 frr tonb gcfunbm tviir w barburtb it* 
tuanretf an fclmn nacbrfxil juflrtcn 
t ani «rlflltb tvaim dner tmb verubre r mi^aN 
(ung twfltn burdj tctorbnungbcr Ovnbttn / <n\ 
tmbtor ftd>fclb|?m;oberaber burd? rid?rer((» 
d?(n 0 pru(b mtamis tpurbr/ njclctj< 6 inan in- 


n 


«4 


vetbum precibus 17. ibi : potius verecundiam 
onerare, quam ullam exiflimationis maculam 
alpergcrc. Wtnterlocutio if. ibi, Prsrfidis ver- 
bis gravatus. C d.t. l.ob hae verba,2o.ibi : pu- 
dor potius oneratur , quam ignominia vide- 
tur irrogata ff. de bisqut not. inf. 1.2. ibi : licet 
enim verbisedidi non habeantur infames, rc 
tamen »psa & opinione hominum non effugi- 
unt infunir notam ff.de obfeq parent. & patr . 
prxfiand. Et diflin&ioniscjusdcm vefligia vi- 
dere licet iu l fratres vel forores. 27. ibi : infa- 
miae vel turpitudinis , vel levis notae macula. 

C de tnoff. tefi. I fed fi bac lege 10. §. preror ait 
ta. ibi : fi famofa aftio non fit vel pudorem 
non figillat ff. de in jus voc. L eos qui. 12. ibi : 
ncc enim infames funt, & ibi : inhoneftum ta- 
men puto hujusmodi perfonas in ordinem re- 
cipi./, dtdecurion.jsuifU.pen.S minuit ut 2. ff t 
de extraoid cognit. ubi ii, quorum exiflimatio 
minui dicitur , feparantur ab iis, qui cdi&o 
perpetuo infames fiunt. Accurf. Br. & Dd. ad 
l.i.ff de bis qui nor inf Duircn, i. di fp. 43, Pctr. 
Grcg.Tholof in Syntag.jut. univ.ltb 31. c.29. 
num 7 9 BculUd /. admonendi 31. ff. deju - 
rejur num jpp.Hetg. .part.i. qu.it. n.4. & feq . 
Marq.Freher lib.3. deexifiim.e. /. n.i.& 9. & 
eap. 22. per tot. 

Rationes Decidendi . 

aberbeffenaflta »iib ferrner btrogld* i* 
cbtn ctagawnbf ttxrbcn mcxbteratkxbiw i w* 
tcrfiinucrt / tcrblttbc teb bcr vnivdfcnlfdim 
tiKcfming ba^ all blfcg wtjanblcn/bw confu- 
lircnben QK. fn bem gtrlngflm ntebe 
nicbcr juris, nodj fadi aliqua infamia b<* 
ft»c 6 r<n fonne. 

IDtumfiirciii^/tinlangbrtr ff?/ quod nemo if 
teneatur dc injuria, antequam dccjus dolo & 
animo injuriandi conftet, $. non folum. 11. ibi: 
qui dolo fecit injuriam l.deinjur l.lex Comem 
Ua.i S. fi quis librum 9. ibi : doiove maJo fece- 
rit, ff. eod.l.fi uon folum. 11. pr. ibi: qui dolo 
f:c’t vr| curavit ,ff.eod.l fi non convicii f.L 
qui liberos 9. & feq C. d.t. Unde animus inju- 2 « 
nandi dicitur fundamentum Si fubflantia in- 
‘'"'"'t juri» 
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jurix.Gceden. conf.3i.num.n.& conf.io6.num. 
jl f 7 -MynCrcfp.ff.num.ii. dec.6 , &plures relati 
1 aBcrlicb.p,r.concl.praB.6o.num.i. Siquidem 
injurfa non nifi ex affc&u facientis confiftit, 
i.W/tti relatum ;.$.i.&§firt. iteml.fi cum fervo 
4 -ffdt injur.l qui fervums*. verf. injuri a enim 
ff* deO.& A. ac femper voluntas & propoli- 
tum delinquentis maleficia diflinguunt, /. que, 
injurie jf. pr ff. de furt . e. cum voluntate f 4. 

* axtdefent.excom. Nec fadum quarritur, ncc 
fa^fi fpc&atur exitus, fed voluntas, caufaque 
faciendi, L verum e fi 39. ff. de furt. I, 1, $. Di- 
vus 3. 1 . Divus Adrianus 14. ff. ad L. Car», de 

* fient. Franc. Pfcil .conf. 136. num. 1. & 2. At- 
que ut alias caufa & intentio principalis re- 
fpiciend.i & confidcranda cft, l.fi quis nec cau- 
fam 4.ff. de R. C. l,fed fi quemcunque f. pr.ff, 
ei L. Aq. 

Ita quoq; crimen non contrahitur* nifi vo- 
luntas nocendi intercedat l, 1 . C. ad L. Corn. 

16 de fi c *f\ 

Idq; in tantum procedit, ut ncc lata culpa 
fiifficiat, BI. conf. 277 n 2 Itb.j. Aymon.Crav. 
conf. 9. numer.3f. verf. fortius voluit tom. r. 
Profpcr. Farinae, in praB. crim.pert 3 qu • ioy, 
n.112. Berlich. d. conci 60. n. 2. 

2 7 QBctl Nmnacb tnl^cbactocr W. 3«^ 
trucfcnflrdj »nb jcbcrjdf ftcbbtjcugtf (jac/ ba(j 
<r mit nictotn furfdglidj/fonbcrn afldn per fa- 
miliarem difeurfum o&n aflen bofcn «jtbancftn/ 
berglcidxn rtben fd&rtn fiiffcn/bit ba nacbmal* 
t>on b<(j3<»cobcn bon N ^arccrn aucb in ntb' 
rcnbcr ^rancffocif adhibirmi Medicis »bc( 
fluffgcnowirmnvnbganij nidjrifjlid) fur inju- 
rio* <m*Kjo<itn roerben »ta/ bertn fdntm 
<rbcd? ictorca* ju 33n<&r qtxtU fucine* vn* 
fftiffttf iiibcfrijulbigtn/ ettr in ifirtr 5tunff fre* 
btnflfcbjurcrnictotn/jcmafclcnin finngenonv 
tmn. 2tl£? if? (jicraufi gnunfam jucrlcrncn/ bafj 
tt>ctl fein bcfctf intenf twbinjurandi libido bCl) 
jfymtqt ttufef/ crconfcquenterftd) fciiicrinfa- 
mix,Sncfjr ober rcrnuff?lidurSftoctocb/ban» 
ntnfocro $uforctocn()abc.Cumnon entis nullae 
fint qualitates, l.ejus qui ai.drtafin. verf quo- 
niam.ff d.R.C [remittit A.ff.dejurejur. l.ftfer- 
vum +.§ 1 . ibi : non poteitexiftimari qui non 
extat. ff.de aB. empt. l.fi Procuratorem t $.fi 
Uber homo. f. verf plane ibi ; nullz mandari a- 
_ diones polUinr, quia nullas habet, ff. mandat . 
& cciTantc causa, certat effeiftus, c cum ceffan- 
teSo.extr de appellat. c. etftChnfius 26. in fin. 
ext. dejurejur, l. quod dtBum 32 ff. de paB. U 
ddigfte *.§ quamvis 2 ff de jur.patron. 
ap 3)nb ob jtvar nicto ttiberfprocton »urbf / 
quod ex vcrbts vel fa&is illicitis, regulariter 
dolofus & injuriofus animus prxfumatur, do- 
nec contrai ium probari pollir, per text. in l fi 
non convitiir. deinjur . ubi gl.BI. & Dd, com- 
muniter. Wclenb. conf. 22. n. 29. Menoch.de 
prefumpt.ltb. f. praf.\. n.47-& lib. 6. praf. 6f. 
»«w.».Iul*Cbr. lib. f.fent. §. injuria, num. 12. 
ubi Socin.Sc ts.conf.t46> num.7.yol,t . & PariC 
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conf. 149. num.19. voU 4. >ta fentientes refert» 
Farinae* in ptdB. ctttn libj.quafi. ton num. 17 • 
Gail. lib. 2. obf. 106. num. 1. Sich. ad l. 6. C. de 
dolo malo. Franc. Pfcil. conf. 136. num.g. Ma- 
fcard. de probat, concl.902. num. 6.vol t . Hcig. 
part.a.quafi. 31. num. 37 • plurcsq; alii allegati 
aBerlich. patt.j. concluf.praB. 6o.numtr.3> 
qui plerique hanc erte communem Dd. opi- 
nionem attcftantur. 

Animus namque xilimaturex qualitate 
verborum, cum ad mentis declarationem vo- 
cis minifterio utamur, & nomina demonftrct 
voluntatem dicentis, ncc quifquam dicat; 
quod non mente agitaverit, l. Labeo 7. §. Ser- 
vius a.verf.nam quorfum ff defuppeU.leg. Ideo- * 1 

3 ' uc non aliter a lignifi cationc verborum recc« 
i oportet, quam cum manifeftum cft, aliud 
fenfirte dicentem, l. non aliter 69. ff deleg. 3. 
nec audiendus eft erroris excufationem prar- i 1 
tendens, cap.i. ubi gl.i» verb. ludens ext.de pro- 
fumpt. quando admirtum contrariam volun- H 
tatem declarat, l.fi quis extraneus 21. pr, ff. de 
acquir. vel omitt. bared. Htig. part, 2. qu. 31 • 
num. 3%. 

3f&o* lan JfniDiWrumb nictu j«l 4 ugn« 
BXrbcn/quod verba indifferenti a.qux poliunt 
importare injuriam & non importare, talem 
przfumptionem non inducant, fed probatio- 
ne doli adhuc opus fit. Aym. Cravctr. conf 9 , 
n . 20. & feqq. tom.i. Schrad. de feud,p.9.princ , 
c.4.n./2o. Farinae, dequafi.ioj. n 117. & feqq, 

Bart couf.ioi incipit, in quafitone vertente &c, 
Hippol.de Marfii.r» repet. Rubr ff. defidejuff, 
n.6t. Salic.i» l. tutela 7.C. de in mteg re fi. mtn. 4 

Iaf. in l. et fi pepercerit. 3. inpr n. 6.ff. de lib. & 
poftb.& l.turpias 4 .inpr num. ult. ff. de leg. t. 
Lancel. Conrad. in tr.de duell.p.t,(oncl,i9 . nu- 
mer.9. Berlich. p,s.concl, 6 o.n .4 • 

Fafta namq; , quando dubium aft, quo a- $ f 
nimo fiant, in meliorem partem interpretari 
oportet, c. 2. extr. de R- 1 . & in re dubia beni- ) f 
gniorem interpretationem lequi non minus 
juftius cft, quam tutius, l.ea qua 192 $. 1. ff, 
de R.Lljinf. ff de bis qua in tefi. dei. Eoque 
Cpcdtnl.femper in dubiis j6.ff.d,t.deR,l. I. me- 
rito ji.ff. pro foc. Imo rapienda occafio eft, \J 
qua? prxbct benignius rcfponfum. I. faBum 
tSS.bfin.lt. 

®ann bann t>rt$<bacbr<r 8J?. 3 «9 fidjatu 3 • 
berfl wrltfuftn laffcn/ ali bap bcr falig 
txrfTorbcnebiacictrcntvol {jdrre fonnen bcpm 
icb<n«()alftn tt»trb<n/ mann<r »c(r< burtft 
5©tib«r curirr morben/ If? ja ^ftrinn/ tanquam / 

in verbis conjcfturahbus, fcln< expreffa obtt 9 
direda injuria jufinben/fonbcrnttdrbt nur per 
confcquentiam longe petitam dlfo gtbtufff t 
aib mann fdn 33drf«f<ln curam adhi- 
birr/ btc J^crrn Medici aud) nicto gure reme- 
dia gcbraucbr/ bnb alfo bctbctfefc^ in culpa nc- 
gligentix tvc5^cn/n»c(c$K^ bocb bcraifil o&bct* 
(lanbncr maffen j()nK Confulenrcn nicma&ltf 
in finn otor «ib<uwf<n t ommm : 6ofl bcroiw- 
H 3 g<rt 
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r.ff.drpulljud.c. cumttij. txtr.diu judtc. 
J GalUit.J pTaa.clf.icJ.num.l. Idq; propter 
legem talionis sequiflitnam induiftum eft , ut 
cui alterius famam & Honorem ludibrio ha- 
bere Si lugillare lubido eft, propriam viciffim 
perdat. arg, lult.cdl enlumnint. Freher.de ix- 
1ft.lib.3c .$>.»■ 11. Evcrh. Spcckh cent. 2. tU }. 
qu.4.1 ium.i. 

4 Licet igitur injurato liberum (it, fuper in- 
juria libi illati cum adverfario pacifei, Ifiurul 
27. §. palld qan lurpim. in /. ff. dtptU. ita ut 

5 ipfo jure tollatur adlio, ifi tibi dium 1 7. $.i.ff. 
d.t.l.Siunui 27.S puSus/ vtrf./idfipaBum ti- 
bi ftr.n.'4.& ipff.dt p*B. i ninfilum.it. i-i. 
verf proinde. l./id fi unius 17. S fi unie 6-ff • de in- 
jur. I. tran figite it- C. dt tiunf.B. infamiat ta- 

® men notam cfhigerc non poteft, qui injuriam 
fecit, arg / ult C. digma, tlseht. Marq. Fre- 
hcr. Ii b-3.de exifiim ceep I. " t* Berlich piet, 
p.tonclptad. 63.11. 9. (ive jamtranfigat five pa- 
7 cifcatur , per regulam, quod tranfigens, cri- 
men non obfcurc fateri videatur. I. quinum 
f.ff. di bis qu I ner. inf. Metu namq; judicii & 
pesnar ex confcicntia fcelcria,cum id fieri ccn- 
• fcatur. Confeflus autem pro judicato & con- 
demnato habeatur I 1./. lulunuiqff deton- 
fif 1. un. C. tod. Eberh. Spcckh. renr. 2. cl j. 
qn. 4- nnsn. ’* rfif. quid fi vere Marq.Frchcr. 

de exifiim. lib. }.cap S.ttum. 22. 

9 Unde & in Camera Imperiali tranfadiones 

fuper injuriis non confirmari * exemplis ac 
praejudiciis dcmonftrat Gail .dobf.102 n.16. 
quem fcquiuir Farinae, in puti. crim. p. 3 qu. 
tof. nun ;. 63. 

1 0 gum 2 lnbcrn/ beffcrcf <t eben bifi cfn aHac* 
mcttic Wcgul vnb &nn>Ibmrtiblicbe* axioma 
luris, quod nemo poenitentia fua definat e fle 
nocens ,l.quisfit 17.%.!. ff.de adit.edift. I. q*i ea 
mente. 6 f.ff. defurt. l.palam 43 .§. nonfolum 4. 

11 ff.de rit.nupt. Quemadmodum ergo furi vel 
raptori non prodeft, fi rem ablatam vel rap- 
tam ante judicium poenitentia dudus, reftitu# 

12 at. d.l.6f.&l.pen ff. vi bon. rapt. Sicetiamin- 
juranti prodefle non debet, fi per revocatio- 
nem, honorem & famam, quam alteri auferre 

6 diminuere conatus cft , reftituere velit. 
Gail. 2. obfiot. num. 3. Iui. Clar. teiept. ftnt. 
lib.f.i. injurta num 16. obi ita Icmpcr/evi- 
difle aitinpradica obfervari. 

1 3 6o t dnbrc fur* £)r<f t /au* bf f<* (togiar/t* 

btft&crbcn/ ba* obfcfconfolcfccr Xtxtrat (em 
infamiam luris iuiporthrii 3 <bod) fflbucr 
3<r<J<n infamii quadam tadi t 

ejusq; famam apud viros graves onerircil t()U<. 

14 JOabcpbannjuwiffcn: ba* juxta ufitnum 
& rcceptiflimam Dd. opinionem |tvcncrlct> 
Tixtxmb QBeti cjcfunftn ttur W barburcb ic. 
nianrc* an fclnctt §&rcn nartrhcil juflofxn 
(an/ crtflicb wann tlncr rmb txrubrcr mtfibdb# 
lunq twQcn burcb ocrorbnung bcr OUdmn / an 
»nbvor fubfctbfTcn/obcrabcr burcb ridwrft' 
eben ©prucb infamis tbiitbf/ rocld/cfliiian in- 


famiam juris nfltlMf. Hujus autem infami*» i J 
qu* contingit vel ipfo jure per folum dcli- * 
dum, vel condemnatione dclidum fccuta per j 
fententiam, exempla referuntur i» l.t.&feqq. 
ff.de bis qui «•r.in/.ibiq; Wcfcnb. in parar. n. 
j. e. inf ames i.vtrf.perio ubi gl cauf 3. 

gum anbcrnwann cfnct nir |»ar burifi *• 
au^rrucfcnffcbc 9lcd?f*faRiin3 fdn« 
bcraubcr/ fonbcrn afldn bc»j <()rlfcfccn vcrfMn* 
bfgcnicmcn fn b^fc ^fiacbrcCc gcra&mi/ ba» 
burcb fcm^urcrtRaf>mctmb <r»a* qcfcbmd* 
fm tturfcf: qu* votatur infamia fadfi: quafl 
rcipsa&fado apud graves & honeftos viros 
levem maculam vel turpitudinis notam ali- 
quis non effugiat. CujusmoJi exempla extant 
in l ea , qua pater 13. ibi : infames quidem jure 
non faciunt, fcd apud bonos & graves opinio- 
nem ejus onerant. C.r* quib cauf inf. irrog. L 
verbum precibut 17 . ibi : potius verecundiam 
onerare, quam ullam exiflimationis maculam 
afpcrgerc. Uintetlocutio 19. ibi, Pr*fidis ver- 
bis gravatus. C d t. l.eb hac verba,*o. ibi : pu- 
dor potius oneratur , quam ignominia vide- 
tur irrogata ff. de his qui not. inf. l.a. ibi : licet 
enim verbisedidi non habeantur infames, re 
tamen ipsa & opinione hominum non effugi- 
unt infami* notam ff.de ob/eq parent. & parr. 
prefland. Et diflindionis ejusdem vcftigia vi- 
dere licet in l fratres vel forores. 27. ibi : infa- 
mi* vel turpitudinis , vel levis not* macula* 

C de tneff. tejl. I fed fi bac lege 10. §. praror ait 
/ a.ibi : fi famofa adio non fit vel pudorem 
non figillat ff. de in jusvec. I. eos qui. 12. ibi : 
nec enim infames funt, & ibi : inhoneflum ta- 
men puto hujusmodi perfonas in ordinem re- 
cipi. ff.de decurion.junll.l.pen.S minuitur 2.ff. 
de extraoid cagwif.ubiii, quorum exiftimatio 
minui dicitur , feparantur ab iis, qui edido 
perpetuo infames fiunt. Accurf. Br. & Dd. ad 
l.t. ff de bis qui r.otinf.Duircn.i.difp. 42, Petr. 
Grcg.Tholof in Syntag.jur. umv.l1b.3s. c.29. 
num ?.& 9 Beult.ad/. admonendi 31.ff.deju - 
rejur nutu j99.Herg.74r/. /.</«.**. st. 4- & feq. 
Marq.Frchcr lib.3. deexiftim.e. 1. rt.S.& 9. & 
tap. 22. per tot. 

Rationes Decidendi . 

2(bcrbcjfcnallc* mib rca* ferrner btroglri* 1* 
eben ciiMCttcn? r tverben mec&rraflf rbine* vu# 
tcrblnberc / wrblcibc id? bcr bnawdfcnlfcbcn 
ba^ aU bifc* wrbanblcnyben confu- 
hecnben 0)?. 3<rgcn fn bcm jcrfiijjTcn niebe 
meber /uris, nocb fadi aliqua infamia b(» 

fcb»c6«» (onne. 

iDaiuifiirditf/bnlang&ar ifll quod nemo 19 
teneatur de injuria, antequam de ejus dolo St 
animo injuriandi conflet, §. nonfolum. 11. ibi: 
qui dolo fecit injuriam l.deinjur l.lex Corne • 
lta.t g.fi quis librum 9. ibi : dolove malo fece- 
rit, ff. eod.lfi sion folum. 11. pr. ibi: qui dolo 
fecit v<-l curavit, ff. eod.l fi non convicii f.L 
qut liberos 9-& feq C.d.t. Unde animus inju- 20 
nandi dicitur fundamentum Se fubflantia in- 
juri* 
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jnrix.GaeJcn. eonfijt.num.ii.&conf.io6.num. 

21 f 7 -N^y nf-re/p.fi. nnm.fi. dec .6 . &plurcs relati 
a Bcriich .p.f. conci, prad.to. num. i. Siquidem 
injuria non nifi ex aftcdu facientis confiflit, 
l.illud relatum j.§.f. & $fin. iteml.fi cum ferve 
4 >jf-de injur.l qut fervum$ 4 . verf. injuria enim 
ff» de o. & a. ac femper voluntas & propofi- 
tum delinquentis maleficia diftinguunt, /. qua 
injurier?, pr ff. defurt. e. cum voluntate? 4» 
* ext defent.excom. Nec fadum quxritur, ncc 
Ipcdatur exitus, fcd voluntas, caufaquc 
faciendi, l. verum efi 39. jf. de furt. I. i, $. Di- 
ri» 3. 1 . Divus Adnanus 14. jf. ad L. Car», de 
’• fiear. Franc. Pfeil. conf. 136. num. 1. & 2. At- 
que ut alias caufa & intentio principalis re- 
spicienda & confideranda eft, l.fi quis nec cau - 
fam 4.ff. de R. C. l.fed fi quemcunque j. pr.ff. 
ad L. Aq. 

1 J Ita quoq; crimen non contrahitur, nifi vo- 

luntas nocendi intercedat /, 1 . C. ad L. Cor». 
de fiear. 

Idq; in tantum procedit, ut ncc lata culpa 
fuificiac, BI. conf 277 » 2 lib-s . Aymon.Crav. 
conf. 9. numer.31. verf. fortius voluit tom. 1. 
Profper. Farinae, in prad. crim.part . j qu. ioj. 
«.//a.Bcrlich. d.concl. 60. ». 2. 

27 Q53ctl Nmiuufc wfgtbacbfcr $?. 3<rS ouf* 
micfcnrlfdj»n& jtbcrjclr fitbbtjtugtf (jat/ ba(j 
crmif nfdwnffirfdgllcb/fonbtrnafltin per fa- 
miliarem difeurfum of>n aflcnbofcn gtbancfcn/ 
btrglrid)<n«bcnfj()r<n hifftn/bftba nacbmoM 
wn be$3*cofcai *on N 3Mf«m aucb In wtfc' 
rtn&tr jtrancfljclf adhibirrin Medicis t>b<( 
fluffucnommcn tnbgaiu} nlcbriglicb furinju- 
rio^ angcjogtn iwrbcn »£lkn/ bcren fclntm 
<t iwb icfrnvas ju 33nt[jr fittlnt* vn» 
fWfffc jubcfcbulbfgtn/ ebtr tn iforcr j?unf? fr<* 
»ciulicfyuwntcfor<n/j<maf)(cnln (inngcnctn* 
m<n. 2(l£> if? &itrau[j gnugfam ju<rl<rncn/ bafi 
tDClIfclnbofctfintenf fcnbinjurandi libido btXj 
#mcgtW«|jf/ trconfcquenterftd) fritttt infa- 
mii, Snc &r ober vcriwif (icfccr Stacbrcb/ ban* 
ncnfjcro juforcbfcn IjabC. Cum non entis nullae 
fint qualitates, l.ejus qui 41. circa fin. verf. quo - 
niam.ff d.R.C l.remittit d.ffdejurejur. l.fi fer- 
rum #.§ 1 . ibi : non potcftcxiftimari qui non 
extat .ff.de ad. emp t. I. fi Procuratorem t. $.fi 
Itber bomo. f. vr »/ plane :bi ; nulla: mandari a- 
dioncspolfunr, quia nullas habet, ff. mandat. 
& cclTantc causa, ccflatcfFcdus, c cum ceffan- 
teSo.extr de appellat. c. et fi Cbrtfius 26. in fiu. 
ext. dejurejur. I. quod didum § 2 ff.de pad. L 
adigfre o.§ quamvis 2 ff dejur.patron. 
ip 2Jnb objroar nlcbr tblbtrfprodjen murbt/ 
quod ex verbis vel fadis illicitis, regulariter 
dolofus & injuriofus animus prxfumatur, do- 
nec contrarium probari poflir, per text. ini fi 
non convittir. demjur. ubi gl. BI. & Dd. com- 
muniter. Wcfenb. conf. 22. n.29. Menoch.de 
prafumpt.lib. ?.praf\. n. 47 .& lib. 6. pref. 6f, 
»<</»- i.Iul.Clar. lib.j.fent. §. injuria, num. 12. 
ubi Socin,Sc n.conf.146. num.7.yol. 1 . fi c PariC 


conf.149. num.tq. V0U4. ita fentientes refert» 
Farinae, in prad. crm lib.s.quaft. ior* num. 17* 

Gail. lib. 2. obf. 106. num. t , Sich. ad l. 6. C. de 
dolo malo. Franc. Pfeil. conf. 136. num. t. Ma- 
fcard. de probat, concl.902.num. 6.vol. a.Heig. 
part.j.qudft.31. num. 37. plurcsq; alii allegati 
aBerlich, part. 5. concluf.prad. 60. numer.3 , 
qui plerique hanc efie communem Dd, opi- 
nionem atteflantur. 

Animus namque arftimaturex qualitate 
verborum, cum ad mentis declarationem vo- 
cis minifterio utamur, & nomina demonftrct 
voluntatem dicentis, nec quifquam dicat; 
quod non mente agitaverit, l. Labeo 7. §. Ser • 
vius e.verf.nam quorfumff defuppell.leg. Ideo- * 1 
que non aliter a ligmficatione verborum rccc» 
di oportet, quam cum manifeftum eft, aliud 
fenfifie dicentem, l.nonaliter 69. ff deleg. $, 
nec audiendus eft erroris excufacionem prar- 
tendens, C4p./.ubi gl.i» verb.ludens ext.de pra- 
fumpt. quando admiflum contrariam volun- bf 
tatem declarat, l.fi quis extraneus 21. pr» ff. de 
acquir. vel omitt. bared. H«ig. part. 2. qu. ju 
num.tf. 

ytcxb fan fdnwlbtriimB ntcbf gclduen« ^ 
UJCrOtn/quod verba indilfercntia.qux poliunt 
importare injuriam &c non importare, talem 
przfumptionem non inducant, fed probatio- 
ne doli adhuc opus fit. Aym. Cravctr. conf 
». 20. (r feqq. tom.i. Schrad. de feud.p.g.princ^ 
c.4.n.\io. Farinae, dequafi.ioj. n 117. &/tqq. 

Bart couf.iog incipit, tnquaftione vertente &c* 
Hippol.de MarfiU» repet. Rubr ff defidejuff. 
n.61. Sillc. wl.tut eia 7C. demtnteg re fi. min. 

Ia f. in l. et fi pepercerit. 3. inpr ». s.ff. de lib. & 
poftb.& Utut pias 4. in pr num. ulr.ff. deleg. t. 
Lancel. Conrad. intr.de duetl.p.i.concl.19. nu- 
mer.9. Bcriich. p.s.concl,6o.n.4 • 

Fafta namq;, quando dubium aft, quo a- 3; 
nimo fiant, in meliorem partem interpretari 
oportet, c. e. extr. de R /. &: in re dubia beni- 3 € 
gniorem interpretationem lequi non miniis 
juftius eft, quam tutius, l.ea qua 192 $. /.jf. 
de R.U3 in f. ffde bis qua in tefi. dei. Eoque 
Cpc€totl.femper \n dubiis j6.ff.d,t.deR.l. I. me - 
rito jt.ff. pro foc. Imo rapienda occafio eft, \J 
qua: praebet benignius refponfum. /. fadum 
ISS. § finJ.t. 

QBdtm bann t>II$tbadjKr fiefe an» 
btrfl nldK^ wrlaurtn lajfcn/ ale bofj b<r f<di& 
MrflorbtntviUd&tcnnol fjdite tontun b<pnt 
icbciur^alrtn mtrbcn/ n>ann <r bur<d 
SB3<lb<r curin worben/ Ifl ja(jl<rlnn/ tanquam / 
in verbis conjcdurabbus, ftlne exprelfa obCf , 
direda injuria juftnbtn/fonbcrn murbr nur per 
confcquentiam longe petitam dljb gtbCUfff / 
d(0 n>ann fdn 25dr«rf<fn redire curam adhi- 
birt/ bit Jpcrrn Medici audb nidjt gure reme- 
dia qtbraucbi/ »nb alfo btcbnfelf* in culpa ne- 
gligentix rotftrcn/nxlcix* bocb bcralr^ obvtr# 
^anbncr mafftn j^nK Confulenrcn nlema^lf 
in finn ob<r 3 <b«ncfcn fommin : ©ofl ixroiw- 
H3 gm 
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90 Partis 

gtn bffll* ftfntr erflinmg »nb tn<f*ulb(gung 

40 f.at gtlajftn tvtrbrn : cum cxcufutioncs hujus- 
modi confcffiones non perimant fcd expo- 
nant, qux tales (unt, ut ad bonum & malum 
valeam retorqueri, text. i» r. cum dilidi it tu 
mei verf.& fi ees >xtr d.eccufet. 

4 ' ®t ftijt au*/ citra prxjudicium, bap foltflt 

tvcr! «t jfmm felb(l mtfjt in malam partem in- 
chnirttn ; fo rotljrt banno* lubebtncfcii/quod 
verba minus lint intuenda, quam res & fenfus. 
/. promittendo *i.$ ' fdeju, dot.l fi quii itu 1. 
$ conditio 9 '”fff detdimend. leg.l.ult C. 
que rei pign.oblrg l mconreiiiiamktip.ff.de V. 

41 s.c.Meeeien te ceufii qu i.potiffimum vero 
ca accipienda effit fecundum mentem prote- 
rentis, l in amti<guo 3 .fi ■ de rtb dub. quia non 
fermoni res, led rei eft fermo addiflus, c. iu- 

4! tclltaeniie iextrd.V.S &plcrunq;dumpro- 

44 pnetas verborum attenditur, lenius veritatis 
amittitur.r propteree S. d.t. 

®atm obtt ituf; btp Confulcntrn fo «topi 
SBliinrtli* «1« <B*tifffl(* <ingtn>anb«r <m- 
fchilt Iming gtiter utafftn trfd'ttntt bafi bieg«. 
fubrit OvtbCII nlltill cx incoululta facilitate, 
non ex prrrScditato conlilio htinilirtii. 211« 
tmirM bit tmbirtctttlgeprifumpuoiibarbutdJ 

(ufiliicntcrclldltcr. 

4 5 Tjtib (an *dn*rt ftfart w(4*« plnberll* 

ftim bop man Mpe fcin Confulctutn 'frfld- 
rum bfltrift vcrnicfcKn «voti/ quodncmopol- 
littffc tcftis in propria causa, l- nullus 10 ff de 

4« trfhkl.emnib.io c. rad.quia .ftaqualuis, do- 
lum & in jurandi libidinem abtuifie , cum in a - 
nimo confidat, qui nullo externo fcnfu perci- 
ni noteft, exaffas 8c plenas probationes non 

requirit, led fufticiunt conjcfturx; Petr.aBel- 

1 .ipcrt.ro 1 fi non convicti f num 3. C. dem \ur. 
Cyn.ikidn«m.a.lrl'n m c rumte num.ig.exrr. 
ii ent. & rejud. Farinae, in preci, irim. p.}. 
rof. «froi.rai.BcrIich.p I -conci, preli, to. 

9 Hc.g p.e.queft it uum.». Vincent 
HonicA.confil.iiutum.il.&feq. liurlat. tinfi 
,0 (ib.i.Franciic.Pfeil. confil. tjO. n. t.&feqq. 

4^ qux nonminquam evidentis probationis Io, o 

48 hnitl licet imperator 7 * ff.de leg.t. Quod c- 
nim liquidd conflare non potett, argumentis 
cft cocnofccndum, I. non omnes s %■* kerbe- 

45 ru i. 'ff de re milti Sed «c lub.iu ac incauta 
locutio rationem, deliberationem, atq; conli- 
lium arguit abfitiflc, ac velut erronea revoca- 
ti poteft, quamvis aliter errore non probato. 
Fclin.in proam Decret. pr quem citat Si (e- 
qltitur Frallcifc.Pfeil. d.loc.n.n. 

5 o Uti mtntqcr fo8 bifttti iu oribtr jrren/ buft 

3craftlbft in (Hwrrevocation btfanbt/ 
bap er «lt*t Q3ni(HlMid>( ® rt<11 f a t> rm 
laiTcn 2tUMdi’fil folcto* Snjimbllgftlt «mn» 
Xumbiilir innl*i«anbtt« btftcpct/ albbaprr 
btr obanatiogne ®ort bnbeba*<famtr QVJctfi 
f.ibren (ctiptit « Hebrt rcitiifcbcn rtol- 

rr bap ti nie gtfcbefjen ttjthrt' batult <r bifer 
jrjdnbtl givbrijt ftuunoatnoitr f*on gltt* 


QuARTaB. 

ftllie culpam agnofcir« »nb an lag gtbtn /f» 
tflbo*bicf<lbt'ni*t trpcbli*/ bafi i!;me <int 
injuria »nb atfuprtt 0*ma*rcbt turtur* 
f 6nb« bcpgtmtiTcn »nb auffgtbrungtn toerben. 5 1 
(£$ ffiaucb foldJC culpa per ejus agnitionem 
ni*t grcfftr mcrbm/buiiii pt an )f>tu< felbfl jt- 5 1 
mtftn. Cum quippe (.ut Sc jam fupi a diftum 
eft) in deliftis verus 8 c expreflus dolus, ex de» 
ftinata voluntate proftetits, requiratur, per 
text.rotund in cfignificefii.il rerf.& fipercuf- 
firexrr debomtc.l.tn lege Cornelre 7 tit, irc Ia» 
ta culpa pro dolo accipitur, ff. ed L Corn.de fi- 
cee Br in l.i fi non entem n.i & feq ff.fi n qui 
teft.lib.Dcc confiet e n.7 incip Pro rejolunont. 

& confitee.n t. incip. rise tnqutfitione. Parif. 
conf.iti. n. t. cum feq. vol 4 . gl. notab. 1 » /. in 
edtomb.s. m veri, non enem oh culpem ff. de in 
luemjur. G.ul e,ol>f.uo.n.i. & e. Qnot.esau- 
temquis juftis rationibus dufius vel etiam n6 
juftis/inc calliditate tamen, aliquid dixit, in ca 
caufa eft, ut line dolo malo dixiflb exiftune* 
tur; utin liinili loquitur Ulpiauusiu/ ia. 5 & 
genereliter}. ff. de liber, ceuf. 

§ur«2nb«/ (an btji Confulcnim 54 

rettiing augtnpbttnli* targcrfjun ivttWuaiijj 

S Im jallabtr/ ibi: bo* fo fiAeigtiuli* be» 
funbtn; bafi gcflagtc ©*ma*rebtii aup fti» 
ntm bcfcn 23orfai| obtr ©*md()lf*«:i 0e< 
nuitf)/ fonbtrn aUtln aup obtrcplttm 
'iruncf(nf)tft/ obtrfonfl Snbtbdcfctlicttrtutl» 
fe trfol.ttt; au* bcr sStfl.igu foI*e fKebcti 
itidjr ali, 111 111*1 btfiarrtt/foiibttn p* oor fn» 
ftrn amptltuten bajjin trfldrtr baptr bitftlM* 
9«nli|'*md5li*s'w<'ii‘'i' aucf? auff Dm 
Slaa<nb«n2^«ilnictta bannij^r tinnO 
Wutce jufaqtn wiffc : 3» fol*tm 5,iU ib« 
btr Jihgtiibt 'itldl ba« ®ibttfpl( btrotlpli* 
litt batjiuliun ) foUcn Bic fPrpdcffciK 
fdjmartjiBOrC/biib barautjernjacbfcit ' ciO- 
limg bur* onftrt 2lmpiltut fbappt («ntm 
■Jfitil anfdntn ®6rtn na*fptilig) 
auffgr §cbf/ »nb alfo ( (in wtiimr 
(tcljcrprobip atpaitci roirbcn. 

eo bami nu(n tin fcl*c SSrfanbtnup fnb 55 
Q rflirumi pir ®<rf*itintn abadlione inju- 
riarum relcvittn/ pnb btpcn famam confcrvi- 

rtn mag; trltpilmtpr (pbaraup abjuntbmtn/ 
bapomne infami* periculum ccflirt/ ubi non- 
dum ad judicem ventum eft, fed amicabili 
compolitionc St recoiiciliatione inter ipfas 
partes controverfia lopita fuit. 3 [3t nafKU all» 
|)itbcf*<(<n. 

3nb reiitbt bbpjftifbefi <5ntf*ulb(gimg ad 1 <* 
evitandam infamiam, au* iu aiibctn loM<*tll 
Cutiis wib Confiftoriis alfo obfcrvirtl ut re- 
us (i coram Iudice & AlTclTbribus dicat, fc ver» 
ba illa, qux tanquam injuriofa ab attere ac- 
ceptantur 8t allegantur, non animo injuriandi 
protubllc, led ad hoc per alias circumflanti js 
motum 
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fiiotumfuifle, & fc deaftorcnun nili bonum 
&hon illum loqui poflc, protinusabfolvatur, 
ncc ulla probatione vel purg itione oneretur, 
quemadmodum <!c provinciis LlnSoralis Sa- 
xoniiteftatur Matth. Berlich.parf./. „„/. 
fua.ic. num. 14. & tonet. t } . eum. 41. Ibcrh. 
Spcik. cent. o.il., quifi. 4. „„„.,6. Accedit 
mlupcr ordinatio fupremi Curii- -vlirtemb. 
port.j. tit. ts 5. bc* fofltn/ ubi etiam per fen- 
tentiam injuriaram condemnatis honor & 
ciiitimatio rclcrvari jubetur, ob caulam in 
Statut. \X urtcmb.parr.i. tll.77. S Codaionferc 
<8 -biiberrfjanen. mdigitatam, ut fc. eo magis 
iubditorum fami tonfulatur. Unde muito 
magis eorum, qui nunquam de injuria accufa- 
ti vel convifti fuerunt, honori ac farox par. 
cendum cilc concluditur. 

Sf . ftrrmt fdw Critit/ btn qtmtintn 

wftfcrtbntn Oiedjreit aUtrblna» qtmtg ifl/ 
tjmcquidcnim calore quodam fit vel dicitur, 
non prius ratum eflb debet, quam fipcrfeve- 
rantia apparuit judicium animi fuifle, l qutc- 
^ quid 4S.ff.dc R.i. I. divontum.j.ff dedioort. 
a4Jer0ijc|t olr rtiijrtr iiiicb m atrociflimii delictis 
utpote crimine Irin Majcftatis.tfn jtbf »nt(. 

fonntnt >Ktb nl*t alfo balb fur ©traffbat q,. 

gcacfcrcc /fontem Ifl vonndtfjcn/ (0 rco( vitam 
.-intractam, au au* animi deftinationem In 
1 «“)! illutilium:/ tcxr.i» l.fmo/i 7 $ boctimen 
inmtn ivtrf num & perfonim ff idL.lul.Mi- 
)ijt ubi difertis verbis lubricum Ungui non 
Lc.ie ad peenam trahendum dic' dicitur: 
N, mpc ad pauiam ordinariam & graviorem, 
tl . Iui. Clar.fib., fi n . 

qu. 60. num. 9. quilis eft infamia- porna.quse 
I morti aflimilatur it.fuftmufi, ubiDd.fde 
) mtnu vind cum fama Iit omni commodo pc- 
cumario perferenda . , t in fi„, prinC ' 
fi.fiquisom.fi. cauf. tejl. ejusq; amiiTio gravi- 
ocanuflionc oculorum/ infimsi ». c. it de- 
5 cur. Iit. 10. imo iplius viti, /, iftiquidem. s. §. 
quod ft. dederit, e. i H f. ff. quod met. ctuf Gail. 
l.ohf.wo.nt.&ftq.tumpl 
3tim JatecMtii ftblirjfru bit DCedx^elc^ra 
ttn baj»lii/ bag eu* in judicio Pjlinodix, ter 
gtbrdii*ll*t SBtbtrrufftiiib rccantation feta 
nt infamiam irnpoi nrtl Angcl.i» /. infimem 
7.ff do puti /ird.fil. & Salic.io I. decuriones.!. c. 
( 7 MyuCrefp. Ootnf.dec.O. 

w elenb. caw/laa. num l; . p 1. Cujus ratio eft, 
quod in nova Caroli V. conftitutionc (qu® 
litum agendi modum anterioribus II incogni- 
tum primitus confirmavit, Mynf. cent.t.okf. 
ft.) nihil de infamia reo cx hac adtionc con- 
demnato infligenda cautum reperiatur, adeo- 
que nec noflrum Iit fine legis anthoritate,arg, 
<8 "ti 'io 1 d.vetf fuperflittbus. 

C. de codis prilertim in causa tam odiosa illud 

«o a ™ f ff 3rc : vll *E f ; ,iu '*■ ,x,r - de R. I. in 6. /. 
9 a; Tiimquud ifla recantatoria a- 

ctiojcondiftionis quodammodo vicem obti- 
net, qua honor per injuiiofa verba lifus & 
^oau ablatos adverfus injuriam condicitur) ut 
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isvcrbiscontrariis eundem reftituat: etijuf- 
modi condidtiones, quamvis cx famosa cau- 
sa dcfcendcntcs, infamiam non inferre, noti 
juris eft, hejf1t30.fr. de o. &A VII mitiger a» 
btr wurbt fol*« f< 5 nmn tori bifer Revocation 
gefdgt tutrbtn/ qui non nifi cxcufatinnis & 
explicationis loco, nullo cogente magiflratu, 
adhibita eft. 

£)n nud) fdjon tfnttn injariamtn/iMldbct 
offcmli* bnb ror gannem ©eriefcr fi* frlb|l tu 
net 3 m»ar&ett bfflbulblgtt/ miamia adlurir- 
(t/Marq. Frclicr. de txiftim, ht. 3. c. f n. 13. 
Lbcrh.Spcck.cexr .i.cl.j. quift.4. n. 1. tintitt 
/tbo* teiTdliceutt bijiii Sali /b« ftm Revoca- 
tio, fonbtrn cin t>m)rrqrci(fli*cerfldrung fiir* 
Sdnqtni aub obangttcqrcn ^ 5 rfa*tn/ In «0 . 
mniBCj qejoqtn mert-tu 

QBtttcro ifl aUtiie matttiunrmmrni bag jt, 7> 
tilqt iXtbril ttfldifr in btr Rcvocation af.utg 
ttt ma|ftn tr ili >rq (i* uttlaurrcn (jfftn fdt 
t>nb an ji* ftibfl uxbct ife.imalili* no* ctt« 
fcofteil |<lnb/»le flt baim ad nullam certam per- 
fonam dirigin |bnbttnalJcin tln oppolinoi.t 
btr Medicorum pnb aiatibst tStir.ln btn vario- 
lis, nullius Ime individui fugill.uiunc in ji* 
jialten. QIBc{*)udisium dequslih t arte vtl 
poflUfionc jti imerponiren/ jcbtrntenn 
pnb bcoorflrbtt - au* alit ©tdnb bcrgltidrcn 
ccnfurcn ItIDen miilftn I alfo bit Mcdm fl* 

6ict»b<tqariii*r|ubt(*n>ebre;ibaben.Subcp 71 
bann uorbtrfl Mft« jumtrcftn ruaO tuafr.i rtr 
Conlulcni mfr tiittm Jijbt btrhtirtn fau bag 
tr ®llgtba*tt8 utrflorbutn ijriitrn ( n-lt rljnf 
bad bit gtbrau*tt -i- c r t animfamb crbtlltii ) 
gornlt gtmttnr/ fonbtrn alitln btrane oirtr# 
flanbntrntalfti) btr Medicorum unb aHltfbtc 
Sgur/A' quidem in hoc certo rnoibi genere 
of)nbtba*r|aiti/ & in difcurfu familiari inter 
eos, quosfibi Amicos reputabat, gtgtlt ttn» 

«nbtr jt^olrtn. 

Refponfio td trgumentu Contrirtt, 

2 !nb bamit btr SBar&tit» ©runb btflo 
ffiirii*tr an iaq fommt au*alltr 3n)tijf<( 
augjuvor anqtiogntn argumcmisadnijli* bt» 
nomen tottbt, fo Ifl trflll* jutuigtn, ba«/ nai 
in prima dubitandi ratione gtmtlbtr teotbtn/ 7 J 
fol*t« in ftintrn 28 tq (impliciter t>|j generali, 
ter, fonbtrn autf btn gafl jubtrflthtii ftpt/ »afi 
tintr bur* ©tlt obtr jrr jt nb tlii®tf*tncf (i* 

»011 btr ^laqt btfctptr. /. furti t. i. piflusq, 3. 
ibi, pretio quantocunqi/ de bis.qui not.mfim . 

/ non dimnitoi ». ibi, cos demum, qui ullo» 
adverfariis nummos pro mala confidentia cx 
ti anlactlonr numeraflent. c ex quib.ciuf. iuf. 
irrog l.infifeiq.ibi: fi modo pretium vel mo- 
dicum dederunt ff.de jur fi fa.iTfl. & gener 1- 
liter i.pr.ff de culum quta fciltcct ti anlaSio 74 
nulla eft, nili dato aliquo vel retento htinfi- 
Oio 3t ff.de tnnfta. Sftxqtqen abtrgar ni*i 7J 
nuffMfeitcafum |ujtt()tiii tuamitranbtrtetrtO 
buttb S)l« obtr frtunbti(*t (Sr( idtug bit ilio 
H 4 fit». 
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-6 f5&nun$ ju we$ geSracbf ttfirbf/ d.Ut.verf.cs- 
ttrum fimplex. C. eod. Nam cui gratis ador 
gratiam fecerit, vel qui precibus, abfq; pretio 
vclinterceflionc amicorum impetraverit, nc 
fecum ageretur, is fuadente humanitate, vc- 
niam meretur, d. I. furti <.$. paftusq a 3. de bis 
" ' qui norinf. ubi gl. verba illa, quod cft inhu- 
manum, ita explicat, & legi & Evangclio con- 
trarium, fcilicet cum jubeamur remittere 
proximo debita fua,ncc vindi&ar appetentes 
effe, nec fatisfaftionem durius urgere, cum 
offenfione Chriftianx charitatis. Eb. Spcck. 
(entj»(l } qudjl.4.num.p.&n. 2a.inf Marq. 
^rcher.dt extft.hb /. c.t. n.22. & cap. 9 . n. 11. 
Gail ltb.2- obf.ioe.n »7.Pro(pcr. Farin. patt.3. 
qitaft.ios.n .63 Matth.Berlich.p.y conci, prafli- 
7 « cMb.6,.n .11. Neq; novum cft in jure, quaedam 
gratisliccrc, quar non gratis non licent, /. qui 
cetus §.qui vacantem j.ff.ad L. lui. de vi pubi, 
l.mantt 29.$ pleflitur i.ff.ad L. Iul.de adult.l . 
ijli quidem S.pr.f.quodmet. cauf.giin d.l fur- 
ti 6. §.paftus<jji. tn verb. inhumanum ff. de bis 

7 9 qui not.inf. Accedit, quod in eo, qui gratis re- 
miilioncm impetrat, praefumtio iftaconfcflio- 
nis ceifat, cum hic nihil tranfigendi caufa da- 
tum fuerit, Dclrio ad l. tranfigere 18. n.129. & 

H 17 s.c.dt trunfaft. Frehcr .d.c.t .n.t?. 

80 23nt> ttann gldeb ton jcmanb rnoebre fup 
qttctnMt meten 1 al*obnkbntcni$erber/ fo 
C^trrmeifi / tnb ejjn barrcicbung ctnt^cn @e* 
ffrc. dti ftd) ton bctorflthenber SXecbrfcrrt* 
gung libcrirer atip b5fem ^cttlffen tnb SordK 
bcr 0traff foltbc ^Itrcl fur bic ^anb mm<. 

Anr. Fab.i» ration.ad l quoniam s inf& l fur- 
ti6.$ paclutq, ? ff .de bis qui not inf. fo ff? bod) 
taber anjufcf)cnbafi ttann bcr QJddbigicguf/ 
itMhj ficb fdne* 9 v<cbretia bc^ibcf/ quod tum 
injuria ipfa tollatur,& dclnftum (Ii quod prae- 
celTit ) pro infefto habeatur, fuadcntcq; hu- 
manitate plena venia potiri promittatur, Frc- 
82 her . deexift.hb j f.?.n./¥.necztera quin nul- 
lus venia locus fit. fape d.l.6.$ 3 • 

8 3 gum anbcrn/ fo fan oucb crfTgcbacbrc ra- 
rion dc pafto infamante (licet pecunia inter- 
venerit) nicfcf oti»fdnfo!d?<*p3flum$(jogcn 
ltCtbC»/quod interponitur non ob confcicn- 
tiamfcclcris Jepeena timorem, fcd ad aver- 
tendas litis moltftias; laf. in l tranfigere i8.n. 
3X.de tranf.id.Vrehcr.de extfi hb s.c.t. n.27. 
verfi eft quarta cautela.cwmc\\fccK\ws Ebcrh. 
Spcckh.cm 2 tl.3 quaft 4 . n.2 f. Bcrlich .pra- 
84 cit. concio 3. nutu. 10. qua verecunda cogitatio 
ejus, qui lites exccratur, & per animi fui dex- 
tram declarationem amicitiam refarcit, non 
cft vituperanda Ut em fi res q.q.i.verfbac enim 
ff.de ahen.jud.mut, FacJ.il/Md quojj 7. $. t.ff, 
g f dc tribut.aft unde etiam ob folum litis metum 
licita ecnfetur tranfa&io, /. 2 C. detranfaft . 

86 idq; propter dubium illius eventum;/, quod 

87 debetur p.Jf. de pecul . cum etiam juftam cau- 
bm fovens, interdum in judicio luccumbar. 

88 U. ff. de appellat. Si non iniquitate aut impe- 


ritia judicis, fcd probationis defcftu, l. duo 
funt 10 ff.de ttfl.tut. aut adverfi patrocinii po- h 
tentia fi fervi 23 §.i.C.ad Llul.de adult. 

Quod quamvis non omnino limplicitcr& 
indiftinft£ admittendum videbitur, ne via 
fraudibus & inani effugio pernarum paretur, 
fo ttere (8 bannotb in noftro cafu, ba ftd) ©?. 
3cr$ in fcinc SEdtleuffrtgfdf bcfj Ovecbicno/ 
aQdn ttegen critctur tnbebdcbrlid) aefuforrer 
iXcbcn/cinlafFenttoflcn/ fonbern foldjc decla- 
rationem ju feincr (£nrfcbulH<jung gnu^famb 
eraebief/aufferallcm 3<*dff*l: (intcmaln ftte 
()icobcn au^fu&rNcb scmcIDcr/ fdn animus in- 
juriandi, tonb confcquenter fdn< injuria auff 

j^n< fan qcbradjt merbm t lumafjl bit 2B ert an 
j(>me f<ib|t ntcbf ©cbmdbltd) fdnb. 

®dangtnbblt anb<r« ration/ quod pro ji 
poenitentia nemo fiat innocens ; fo i(t t urijHd) 
barauff juamworftni quod calor inconfultus 
vitio non carcat,nccaftus aliquis per impru- 
dentiam commiffus per poenitentiam rctra- 
daripoffitinpnjudicium tertii, ejus fc. qifi 
Ixfus cft, ut a&io ci quarfita nuda poenitentia 
tollatur: Gail. z.obf io6.n. 11 . cum iadtum in- 
fcdum fieri nequeat, UmbeUoi 2 facti 2 .ff. 

de capt.& p 0 Jil.rev.Fic.L 1 . §. fi rem depo/uam 
js.ff.depof At nullum ejus prarjudicium, nui- 9J 
Ia laefio intclligi vel fingi poteft, qui fponte a- 
cfcionem remifit, cxcuutione & declaratione 
innocentiz contentus. Snb 6af ficb bc|fcn dn 
anb<r ganunitbr iuhdffrn/ nxilfoitbcrlltb 

fadlum, fuper quo poenitentia fecuta cft, alfo 

bcfcbaffen ( »icbi^bab<rben)ifm »nb au§.jc# 
fufjrt worbtn ) bafj fdne infamia jcma(6 bar# 
au§ etifflcben mogm/ imb alfo feincr aboluion 
ton n^f^en ; cum tolli aut perire nc- 9 4 
queat ; quod nunquam fuitvcl incepit defi- 
nere / fi partem 19 tn pr.ff quemadmodum ferv, 
amit.l, Licinius, penult.ff quib. ad hberr, pro- 
clam. non licet l bovem. fi fub conditione 9 1 
verf quia nondum ff.de adii Edi ff./ fem per ejus 
2 6. ver f & ideo ff.de ufufr.legl. Titio 96. tn f pr . 
ff. de cond. & demonft i decem ftipulatus n6. 
verf.& folvente ff.de V . O l.non poteft < os.d.R /. 

<5o fan aud) j(jne Confulcntcn/ bte letflt pj 
ratio dubitandi l(bi$ nltbfgraviren/ Ober fclbi* 
qat faltem fadi quadam infamia commaculi- 

ren : »ell cr bi^orr^ ^arirt(bf6 qvnbtt 
fo jfjme (initer nactfe ton rtebi e njc.jdi tn bor« 
ren/ ober jtmanben mif Sunen fcerre fonnen 
auffgerup^(/ tll ©cni^r fur 6cbm4f)U(ban# 
gejoacn merben. 

5)o|?ab<r fdbigerfolcbc nuberuffen/ aud) 
^i^orr^ fiirgdoffne itore ex prxfcripto bcr rer* 
numtlicb Ixdirtcn/ tniimbllcbc dteben neunen 
muffen/ tnb wai berqldtben/ bci> bifer revoca/ 
tion obereiifllcbcn ^crgleicbnua mefjrerOfur* 
gcloffen ober <jc|cbviben worbfii; btfc* f|? ad re- 
dimendam vexam, tnb $ar nir ex diffidentia 
caufa: befcbcfjemrtiebcrafttf in ben rationibus 
decidendi <rtte()net ttorben. OKan muf? aud) ^ 
afl{jicnid?iben aftum revocationis, fonberrt 
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f<6<n/ waf revociif c Ut wlDirrufftn ftiotbin. 
Cuin qualibet res ex cauta dijudicetur, ejusq; 
qualitatis judicari debeat eftcftus, prout cit 
eaufa. ptr pulgt r ulgdtt. 

97 ®?an mitfj and) aU^te nit jfnlqit Ctuf(Itt)/ 
fo ftcb Itltfct reflentiren obtr batO offendirt tt. 
ftllben/ (cd juris St virorum iineatFedu judi- 
cantium interpretationes (nebad» tltmmtlt. 
ft Nemo autem Iudicum,ncmo virorum gra- 
vium, nifi Se ipfe Medicus, Sc ita partialis fit, 
pro injuria, aut calumnia habere, vel fimili 
aliquo praejudicio gravare poteft effatum il- 
lud, fi quis dicat, csfomtmn tw&r Sinturo» 
b<r anbtrr ‘Prrfomn auff/maim fit/ »116 jmar 
aUefti In btn variolit obtt ®utdpfd)lddpmi/ 
burcb UBetbtr / Cann burcb Medicos curirl 
BKtbtu. 

® Jlltl flfitburd) nfttt bft Medici in indivi- 
duo qtfcbmddjt/ fonbrniron ifirtr Sun|l wib 
profeffion/ libera lingua, qualis in Rcpublica 
libera eflfe debet, mwrgrtflffftb/ aui> gan»| 
•Jnc ©rra|f obtr cfnlgtn wxntif / difcunrr 
^ wurbr. 

99 2 Jnb muffen bft -Otrrn Medici t>onj&rtt 
#un(? n>ol bcfd7n?(^rU(i}cre judicia crbulbcn/ 
foaud) bocbangtf<btnt »nb ftfcr Mrnjjnfffigc 
»011 Jfmcn / wib fn offtntlltbtn ^rucf 

^ pubiiciref. SicCato Ccnforinus, prx exteris 
filium admonebat, ut omne genus Mcdico- 
101 n »ui fcdulo dcvidarct. De Adriano Imp.Di- 
on refert; illud in populo cum moreretur, 
vulgatum fu i fle: Turba Medicorum interfe- 
•H (it Regem. Et deAurcliano Carfarc legitur; 
Medie um ad fe, cum argrotarct, nunquam vo- 
cafle, fcd fcipfum inedia prxcipu£ curaflc. 
'•j Vopifeusiw Aureliano. Paufaniasitem Lace- 
daemonius, ut refert Coraf. ai rir. de orig. fur. 
ini, 2. $ pojl originem, qui valetudinem nullo 
Medici auxilio regebat; interrogatus , quo- 
modo fenex fadus cfTct, rcfpondit : quia Me- 
dico non fum ufus. 

^ Multa in Medicos dideria refert Stobxus 
1 fcrm.ioo.puta,fo 1 i Medico & Advocato oc- 
cidere licet impone. 

Mifla facite hujusmodi lucra, alimentis fi- 
milia, que Medici aegrotantibus exhibent. 

' Nam illa nec vires augent, nec mori (inunt. 

^ Bartas. 5 f/>rim. 2. en Edtn vers.190. 

Les /imples 

Ne guenffent quun mal , gucrijfant nout 
m artirent ; 

Etnous martjnfant , vuidentpar leur lon- 
gueur 

Pluftotl nos coffres tot , que nos corps de 
Unguent. 

I#y Et Galli Proverbio dicunt: quii faifoit 
mauvaiseffre Kojpour maurir : propter certa- 
mina & multitudinem Medicorum, qui Prin- 
* cipibus aegrotantibus adfiftunt. Fereq; muL 
titudo Medicorum magnates perdit. 
s»l Varia item contra Medicinam paflim ad- 

fert Michcl de Montaigne, lib. 2. des effati. 
(bap.37, quem tamen, eo libero judicio, certi 


Medicis fatis iniquo ; nullo modo obflante* 
Magnus Lipfius, Gallorum Socratem vocat» 

& ad illum alicubi in epiftolis feribit : Tu mi- 
hi es infiar feptem Grxciz Sapientum ; aut fi 
quid fapientius cfl illis fcptcm.Sane is Medicis 
mulco iniquior eff, quam M. Georgius nun- 
quam fuit, fol. enim. 790. refert : Se parvum ,#f 
quoddam territorium prope Pyrenaeus mon- 
tes, cum Barone quodam commune habere: 
in quod anteouam Medicus aliquis intraflcr, 
fupcrftitiofa illa fanitatis cura negleda.nemo 
fere male habebat: alioqui fi qui morbi na- 
fcerentur, facile debellatos fuifTc. Et iccirco <i» 
idem ille Ub.u(t.cap.ult.f.m.ioS9. experientiam 
ac propriam obfervationem imprimis huic 
ani praefert. Narrat item Cardanus tracl . de **• 
utilit. ex adferf capient, lib. 2 tit.de norbtt. 
hifloriam fui morbi, ac quomodo a Medico- 
rum pertinacia fuerit dclufus ; tandemque ad- 
dit : Tum vero mccum reputare coepi, quanto 
in periculo ob defidiam ac pertinaciam Me- 
dicorum, morales verfarentur : mccumq; di- 
cebam. Quid miferisiftis, qui anis funt igna- 
ri, continget, fi me, quem fallere non pofTe 
intclligant, ita tradant. 

©0 f|t in afltr SXDcfr btfanbr/ nat bfc Dog» IU 
matifebe »nb ‘Paractlfiftbt Medici, ftlbfl nu# 
btr cfndiibcr fcircibcn/ n>i( m gletebem cdicbe 
ttX Arabum crlftfcbcr Grxeorum medendi 
rationem <fnanbcropponir<n/ba bamtaflmcfj 
rin tjtff btn anbtm btjutbrfgr/ ba6 bit ^rnrt# 
cftn burtfc ftlncn vcrmtfnrtn Medicinaliftbdl 
methodum vtrbtrbf / vnb burdj btn onbtm 
btfftr curirl »nb nocb Idngtr bcp b<m itbtn tr* 
balrtnatrbtnmocbrc. QBcr^ftwn tutirrer bo 
rftbf bcgtjrcr / bCt Icffc bft Contradidione* 
Medicorum Hiccon. Cardani,Dn.Fuchfii Pa- 
radoxa &c. Et teffatur alicubi Plinius, nullam 
artem inconftantiorcm cfTc ipsa Medicini, 
neq; etiam farpius mutari. 21lfobdf? 3 B. 

nnbtr an ftfntn tvolbtrgtbracbrtu ® 6 «n/nocft 
guttm tftamcn <f nigen ©cbabtn juftijbtn ^ar/ 
obtriti; tbcftxrffdnbigtn bapffcrn iturbtngra- 
virr nxrbtn fan/ wann tr febon btrffdnbigtt 
Matrontn Cur pnb auffjidbry fnbtn ©urcb^ 
ftbtfcbfctv autb btr otrfldnNgffcn Medico- 

rum, & ex przccptis Medicis accurate ut pu- 
tant, omnia perpendentium, flctffigtr abroarf 
prxferircf. 

2tu§tifcmaDtm nujn cfntmjtbcn 
rbtijifcbtnunb rctbfgtfonntntnbtll »nb offtn^ 
bat ttfcbcinct/bap t>ilg<batbfa CW. 3trg grtp 
t>mb fcfnct gtfu&wn «X<btn/ vnb barauff/ ju f 
potfommung wdfldujftfgftff/ g«f>ontn revo- 
cation/ an ftinen ^(;rtii fm gtringfftn nftbt 
wrle^tt/ autb i(>nu *on jtbtrraann vntixmtf* 

(td> t>nb tonauffrucflitb ftp. 9 Btldjt« / ba^ ti 
btn Ovttbrtn vnb QNUigftlr gtmifj/ bt jtugt icb 
mft tigntr ^)anb rnb gttvobnlitbtm tyut* 
ftbafft/ lignatum ^ubfngtn btn n Maij. An- 
no 1617. 

Chriftopb . Bejeld. D, 
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DcintiHeilutit. I J. »0(1 MTirtang Btr &fn&ttfd£!igm 0lnm. turis Mmi. 

tipalistTursembergici : an nimirum rlltus difpofirto ( io verbis Ulisin btn\t* 

mgttiQaab on» ©itftrn aha/ Otrtn ndflung $ur jtrt/ Da ftffcgw 
gfcrgtmdd&i 2 obt» Btrfa^rnt/ no$ bcp anDrm gcflanbtn/ tmn» 
&ap »wf?ortrn4£brg«n4cbi nocf) mdj( pleno jure fo ttol mn llulftn/ 
«leaigrnf&umb trlangt gtfcabf/ baf; nadfigtfafTtn ffbrgtmdcfx/ b* 
MgfticfebtrntiffmDtn prrfon 2 o 6 ( «rirtcn nufyifrifdl 
ftpn fotlf/jg. ) locum quoque habeat , fi uniConjugum Jurante veteri: 
re Munictpelt bona affeclafunt, ac is, penes quem ufusfruclus adhuc ci 
tutus erat ,\demumintrodu£loNovo lure mortuus fuerit? per tot. 

Ius vel (lat ut um novum quomodo interpretandum : ac an <jr quatenus antiqru 
deroget, i n um. 4. & d num. * j . 

Statutum gener alst er loquens, generaliter quoque intellegendum, i num. 15 ). 

Figuratio Cafus. 



.*£)& 3«g Hypus 
o$n<|<fa&r Jaf). 

rtn “iohia tttfafcrtn/ tnnb 
funff Stnbni fampr tero 


mm. 


C 5 ?? nlbtn (flnbtr fidi fm 

■* • itbtnjtlaftn/ i fi tanntn. 


(><ro btfagitn jilnbern tin 
r»am(>affK£rbfcbaffr 23dtrcjrlicfctn ©u« 31« 
gemfiumbtfcb antrllorbtn / Ctr QWutftr 'abet 
Jftrauff Me Witffurui ad dies vitat, ttrmdg 
ianbiredHflX/ tttbllbtn. Snbtt bfftn Slnbtr 
jiat ba« tint SRarartifitn gttiannf/ no* bm 
fbtjfKnbtmalttn Sur/ll<rf>tn iJEuritmManbt. 
rtctortnftd) mu Conroti 3’ncft» txrtiifirfu/ 
tnbangtbtute iStrfangcnftbaffr in foltit jfjt 
(ff)( gtbratbr/ rclfjtnttS nacb btrafr Sange, 
gangtntm ‘Jltreen fanbtrtdlfeni jugltfcb bfe 
©tfculb ©itnftblitbtr Watur/ afuit -OinOtrfaf. 
fumi cinfgtr Sinbtr/ (><jaf>(r/ tnb ju <?rben j jj. 
rtnSIJiann/ famptbtr ffllurrttvnb ©tfcfjrei. 
gtrfgftnab intcftato ttrlafftn. 

StBeil abtr ter furiftr gtit Mt ufufru (Suaria, 
(tnamlttbftlnHypi paufifrait tbtnimffigbft 
1 ®tlt gtftgnrtitnlflt&ti flitraiiff blfe ^yrtlg : £>b 
(xt ffljargarttfitn nodi itbtiiCcr Mamus,Son» 
rab^intf/ fcineS ®tib« filnbtrfuUlgen 2)dt. 
Krlt&tn ©urS / btffen <? rltbfgung fit bodl mcbf 
trltbt/ anu?» Jlttn/tnb tempore contradi 
Matrimonii nt<fc tbliditn fanbtrtdxtn natb/ 
part.a.fel.isf. ( fo mol alS ftlbfgtd ba fi fit ple- 
ro |urcbtf<f]tn ) fafng bbtr propter contrari- 
am difpofitioncm btfj Sfltittn/ tnb |u Jtfljfir 
SBargartifia: funftbtibtnb ftton publicintn 
Municipalis Wiirtcmbcrgici luris p. 4 . tir. 14. 

baren au^iufdUftfTtn ftyt ? 

* 9lun n-iU tf jrear btp abfitf)tiibft fafli fpe- 
cie nlfcbcr mafftn ba< anftfjdi j)abtn/al< fdnb. 
te gtfiratir Mantus ton btm ftlntr (ffufraretn 
«ntrficrbtntii alatnrtumblldKn (Srbgur fefin» 
gtatbtct bcbt« jf)t tOJarjrtiJi 'JobtfaD/ aut» 
(urna* btro afficintii obtr ttrfangtntn 0t5t n 
trltMgunat crntl in btm ‘Sittrtn f anbtrtdKtn 
trfalat ) mu (ttntn fugeit endudirt obtraufet» 
fttiloffen nttbtn. 

i 3nf«ngU 4) ba^tra/ba^in borigtn 3urflff> 



llcbtn ®urrtmbtrgif*tn lanbtrtcSw 
nutUida pan. *.pag no 5 . i.ba» ubi 
CfltgtmdtSr an foltttm ttrfangtntn 
audi tin ©rbig/tnb ftlbtgt aifpofitio 
ntiecrrtm ^urfilldltn i anbirfdutn / ouo 
proprietatem, fa tnbtr gtbadjttm t * 
ianbtridntn btn j?inbtrn«ngtfaJItn/a« 
tnlitbtnb Infonbtrfifit nitte gttnbtrtn 
barumbtn c parte ftlngintftnb/ barftir g 
itn (turbi/ bafi fol* ttntnittten ianbif 
correftoria difpofuio ; aDtin ton bemjeti 
aigmijumb juttrfitfitn / mtrtbta tr)?( 
btfagrtm 'Jitittm fanbtrtdlt/ tnb nid « 
btfftlbtn pubiication uni ex Conjugibus «J# 
lldi morbtnt tnb a(fb auff ben jenigen < 
nfdKiiijitfitn ftijtittann ba« abgtltibf^l 
gtmdtbt tnbtr rorigtm ianbtttcbrtn tin | 
proprietattan tlntm ftintt (flitrn fuco 
nia Iurc trlangft. Antiquiores quippe I 
ad poiieriores, &poftcriores ad priores 1 
debere, nifi invicem omnibus in Articul 
nifeftb (ibi contrarientur.non novum t 
IC.i» t si. cum duobus fecjq.ff.d.d. Et plurii 
exornat Mod. Pitloc conf s+.n.si. 

®tlc 6 t« am «nbtrn and) bamfi I , 

Wtrbtn rtlC: Qrna tex fcu conditu tio reg 
ter futuros tantum rcfpicit Cafus, & prae 
tos minimeconccrnit, c. quoniam 13. ubi 1 
exte. da ctnfi. Nili exprefse & nominati 
prartemisquoqi mentio fuerit fada, 1. 1 
7.C dt Ii. Nor. if.de fil, ani. dot inflrum. t 
s.Uumquis.io.&l fcq C.de natur al bi.Dei 
i c. quoniam extr.de conji. Alex.rax/pb.r« 
eme vi fo procejfu. n.}. hi. a. ,i 

Htncq; ufurarum modus taxatus in l. tua , 
C.it pyir.non eas concernit ufuras, quat de- ' 
cur far funt ance tempus promufgata; illius lo- 
gis, fed eas tantum, quae tn futurum decuti 
/ u furar c.d.r. Mart. Coler, it ptocejf. 1x11 
p.i.c 1 oji.lt. in fin. 

f33nb ffl tbtn bffe» jugftfd) fnbtm I 
fanbtrcdnrnpart. t.iir.a.q gerrnerfoSa» 
<bfeqqpag~oat.(ilbH exprimjrt,bs^« bena 

fid) ailtin (n fiinffrtgen Calibus (fatt Jabcn fi 
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te/ tfe juvor abtr aflberalf erleNgie S-if)l in 
64« Sftenie CFrbrttbi ntdjr ju}«6<n fttieti. 

* ®4nn(nf)<ro au* in gegenmcrtlgcm 3«5 
Itieprirretfiwer jjti ef arguite» 06« feblleffen 
tfcut bap N|er Catis in bem SUemen 3ut|U. 
®uricmb iaitbtretbtemcbibegritfen/ burumb 
fetandum prius Wurtemberg. Ius, fub quo 
ron:ig't,ju dijudicircn/»nbndmblfcb/ mttlble 
Sffaraarttfia onber oorigem St- f anbtreefcten 
«qjFaliflerben jfjrea V&ttxe ©eellgeiu tin Si- 
te gembumo Bdtterltdien @ut t utpubt ebteol bte 

Uluisnng b(fr«lbrn beti ifjrer Wurrer gellanben/ 
»nb fle OTargarerpa nor iprtr Slu/fer fub no- 
vo W/urtembcrgico lurc iobrb verfaferen: f abt 
jwodi fi< bemelr (fit 3igegtpumb S drietliebeii 
®Hisauffjpneial« fprrn pMberlaffmen Spe« 
mamt/nacb oorigrm St-lanbrretbten pro par- 
« it tranfmittm: in Srmeguttg/ bap etiiemerf 
fanMreebr folcbe» Cafus nil capri fse gtbentfr/ 
au* iuperllircmConjugcm nominarim ton 
folcttm ruber rortgem fane/retbren per ddu- 
ftum «langtem 1 enb annnbirm 3<gempum& 
mitiilebrencxtiudire. 

10 JJItrju fiir« £>«1« aucb tif<« eingipiprr 
fburbr : Quod fcmpcr quit quid lege nova no- 
mmatini & vxprcfsc non cft dctniium,id luris 
antiqui dilpolkiom relictum inti lligatur, per 

M vulgium l.prtciptmui 32 $ vir. C. de appellor. 

11 Adeo ut nova lex juris antiqui cnrrcOturij, fe- 
cundum Ius antiquum declaranda fit, vel re- 
ftringenda.loh.dclmola.in l.fi vero 64 . 5- dt- 
curio, f filut mAinm. Rom A Alex m Loquti 
priore . >9 ad SC. Treb. hi.tn L tmueipopuli 9 . 
Itft.n 6 e& feq ff.de luft.& lur. Der. in r ctu- 
femqtu n.s.vtrf. & pmitft*. extr de re/iripr. 
Crav.tr »)6 n .9 hancq; fementiam commu- 
nemefleatteftjntrr Claud dc Sey fello in l in- 
ter entem it.ip.ff,delib.& ptjlb Curt.Iun.ran/* 
7 , n.t. & Hoiar, Mandolius in jddit. ad eonf. 
Kom 199-n t 3 . 

1 1 ®eld«« 6ann firmer pira 'Surbttn autb 
plerauprermeimlitb btff+ttittt trurbt/ Oitmnl 

64« novum Statutuin \fu tcmbcrgiciiin, 64« 

«ntwtriS»r(II ^Burttmb. ian6rreebt inferi- 
bin »rt6 genannr bapero {uvememmen fnjtt 
|o(Iei bap burcb folebe» renovirtr« fanbtrrrtil 
bap 31« nii buribaupabgetpdn fonb«n m te. 
nen $dpltn ta e» nldji exprelse »nb nomina-, 
tim turcb tj^leibt auffgeptbl/noib ©ulllgfeise. 

• J ®« teutbl iltglticb m favorem mariti fuper- 
' ftitis , ex piaefuinpra voluntate pridcfnnCtx 

Conjugis iutn Sunfften nxttfer allcgitl/ traiui 
peror jprem ieCilidjtn abgang gefragt nsor. 
6en tuereiob jPr -Oaupnnjrf iSonrae audjan jfy 
ten oerfangnen Sdtterlidjen St.jentbirm 1 '!!- 
eben tSurrem erben |o[re ■■ fap pe fiet) fontet 
3n>tlfftl mfi ja erflurer fiaben miroe : anqefe. 
pen pebemclt Siqenipumb jpme ih 6ic $ pe ju- 
t- jebtaeht / #n6 pe beete eln quie Sritfame (J pe 
enifelnanbet beftffen. Illud autem cenfcturdi- 
^>ofitum,dequo fl interrogatus fuiflet. vjvus 
iens ,rcfpondiiret,fc itafentite aut velle. 


Menoch.ren^ n4 *.4(.& eonf. 7 pp. n.4. 'um 
anf.nt ji.aj.quib.locisplurci allegat. 

Sb« blfe« merte jum @ed;Pen «ar nfefce , ^ 
przfumirnbap Princeps.qui lura tuetur, Con- 
jugi fuperPiti Ius anterius ex priori Statuto in 
bonis dihma.r Conjugis quziitum, turd 1 Me 
Ulr»e difpofition intcrvennrenvnt benettien 
mollm.arg.i-ji qmnde irin pr .dt rriojjietof rejl. 

©o fdjeini aucb fiirS ©Ibeilbi, 6ap tlfe» a(. 1 1 
le«6ePomeptP4trp4beKmupimeil6lport«6ep 
«ortum tanbired)!» difpotinonldiiaUetbing* 
wiblUidiqewefenimbetraibfuns bap «nemert 

Surpl. i ttlMrecfcf Conjugum fucceflwnem, 
etiam extantibus cognatis defunfli Conjugis 
julaljii taruinb tt nidjt fattmWUid) jupalteu/ 
bap audi fuperOcs Conjux bep erfl ab^eleibreti 
Sfjtgemddiid 5 ;tia|T<nfd)aPi in 6« propne- 
idr (teptn ufusfrudtus nodi beo cinetn 6« 3 ri* 
tem pepet) iu feinern 3ntpeiletbe/ tum totus 
fundus detundx Conjugis fucrit.etiamp ufus» 
frudtus alienus (puta Parentis iplius ) ufq; ad 
mortem ejus manfem.l retie di.miti.oj.iri pr. 
ff. de vttb. pgn. 

iiber tutror qefiBie Olit in einem fur mtfir» 
qebadutiisSoiirab ^iiicfcm »u|etju ifnb be. 
iiaiibier putior «ejenener dccilion jtm>ib«/ 
•Up«cftrtiqtem ConliluipepnNnbe Rationes, ■< 
finoie nodi ferrner autb 6iir? cingefufiti n>cr« 
ben/ bap mlbet tornembptii iXt*i«ltprernin 
Terminis & ipccichuicnoftrz peri limdi gea . 
febrtbcn: Qiiod in lucro dotis delato a fiatuto, 
obivi v.n i icbeat liat tuum quod vigebat tem- 
pore i otri.dhn Matrimonii : non autem quod 
deinde fuit conditum, iicq; exft.ibat Tempo- 
re foluti Matrimonii. Ita omnium primus 
cenfiiitBI.OM' Smtuto Civium nfl.eol /.rtr/ 
p muret tl It verbt 'ib Rciner. di Fomv ia 
Umnei populi tt. 91 .de Utfl.& lut.verf , tere qu 4 
rtt ione Imol.iec.v/r eoi 1 vtrj rtrlit t/i frftt- 
tutumtxtt.de confi.tfe ibi Ftl ia/.a Ynfrxijlt 
tmphttiont. & idem Fclin e 1 . 11.3 1 dtfponjtl, 

& tn eonf t.a./a.Ioan.Crot ind.t. omnes populi 
n f/i.Phanut.dr lucro dor.ingl. o.njo.r |uos re- 
fert Monoth.can/i «.aro q-ii eam opinio- 
nem praterea multis & rationibus & Audto- 
ritatibus.in d i onfyce dilcurfum hin K,acee« 
dit quotjjG !k 11 td l.t.C.ilefumm.Tii». 

Rttitnes . decidende. 

®tpenaberaUt« «nangcftptn r fiafftn mir 1 jr 
Hnjmtifenlid) barfur/ bap m gegetmtmaem 
Sali Ne JWatgreiba naefc angegangenemSflrtt). 
ciifanbirednen/viibepepejbr -fficrie» Bai, 
cerlidic©ut pltm jure iiuibefontmrn tort«» 
tutfapren et ber 0tfrange|i)geiieiiOT<n>eii)a6. 
webi«auptriKJeit|i(bef difpoiitionp.-a r». «r. 
(bngeiri ba« jegjltiitig gtmadi«6 aiacmpmnP 
jpro ftbon (aug juoot vet faiigtn gemtfen ) bil* 
licb vetbleibtn folle/ vnt ba« aup fdlgeuben »n* 
miberereiblieben iXedii«arunben. 

(grputb evetl etilerttcbmrtiir. 13 . bap uber, i* 
[ebenbe ron (etnea ofsite (Rinfet oetpotbeum 
(J ptgeinitebi* aigempuroblitber/ aber nodi be» 
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ati&rrrniUfjlidj flc&cnbcr ©Alcrfucceflioindefi- 
nite. VBb gaithobn allcit Dntcrfcfiib/ cb fu «m 
Vtltcn obtr ^crocn i£ aubcrc cfctc u verfangcu/ rft 
f a aigeut bumblicf) athcirt rcor ben/tljut au ftcftiicff e. 
' Aequi locutio indefinita, quoties divcrfa ratio 
noc fubcft, aut pnvut.atrj . b hum initate alienus 
non inde (cqucrctur lentus, zquipoller univerfali. 
Cravet .ccnj 942. n. 7. ( 3 (*ft~ Bart. ad l /i plurii, 
de ieg. i. Mcnoch. eonf 19). n. j. 

20 Itidem generalia verba generaliter lunt accipien- 

da : & generalis vel indet, ni ta oratio, tantum ope- 
ratur, quantum Specialis, Sch' ader. eonf. 9^1. m.zo. 
II ( 3 *17> ubi hoc plunb.exornat. Quodqi generalia 
locutio nihil incanum relinquere dicatur» no:. Bl. 
t»nf ja/. (3 9j. 171. eoi. mlt. W. x. 

24 Ac m;lpccic de ftatuto.quod generaliter Iquen* 

J eneralitet (it intcl igcndn m, probat Bl -/»/ non du- 
um.C.d JfPerr. Duen .re/ /3 ) Franc.Viv hi.x.opm. 
jac. Et ratio cft. quia ubi ftxtmum non diftingun, 

} nccnosdiftingucredcbcmu». Deuan r#/^. \ijmm. 
16. hi 1. ictuio. cmfcn m iA6.ff.39 hi. 1. Pariter 
2 4 ut hoc dicimus dc lege i... de off PrafUmpera/or ff. 
defojiht, I. a teras . /* /. juam^tt /ff 1. notai.ff. dem 
In, W. 

2,j Idqj proccJere dicunt, etiam quoad cafum in 
quo maior quam in alioratioelfct. nam omnes fub 
generali ftatuto comprehendi dicuntur, /.». $.jnod 
an tem ff" de aleator.Lf J. uxonff de .tur. (f ■«/ le- 
gat. 1 . 1. $ cumgenerahter ff dtleg prafi. Ccph ccff/. 
26 'i lti.2 ( 3 (onf.jj6 n.,o.hi%. Qujpperta- 

tucnrcs qui non dift nxerur.t caluni. etiam maio- 
rem in fc rationem habentem ab alio dc minoii. o - 
rnnia (ub generahtate (laturi compleri voluifle 
cenfentur, ut not. Buri at. eonf o.n.6. hi.l. Bertaz. 
2_ eonf trtm.^iS.n j . hi r. Quinfic materiam odiofam 
non excludere volunt interpretationem, qux fumi- 
tur cx proprietate, Aex natura generalis fermonis: 
jg Vtclt textus m l eum tepe, ubi At ctin UeTeJtamAA- 
qut' verum cUc dicit Caldcrin.«»/"l. mpr decon- 
Jang tff affi». mfi cxprcfsc aliud appareat de mente 
ftatucnrir. 

Ac quodlimiliterin ftatutis, omnique in leli 8c 
(latutaaa difpontione. Oratio indefinita xquiparc 
tur univerfali, rcfpondct Decian d eonf /7. n. 20. 
hi 1 A docet late Dvn taruir de R / /»6. 

Acttidcm m rerraim» multo fortioribus, quan- 
do nempe dubium cft, num Statutum (u generale 
vel minus, eo non obftante, ita Statutum interprc- 
tandumcile. Petr Duenn. notat- d. reg jf.m i.ut 
(impliciter loquens ptcefutnatur comprehendere o- 
* mnem Cjfum. Galiaula./»/ i.jf.de V.O.zx^l.f f. 

uxori ff de aur (3 arg.legaf. Er idem Duenn. 1 qui 
2 J hac dcred.luiopluribusagitjpantcrSrarutumgc 
ncrale generaliter inteiligt debere rradit licet talia 
intellcdtus rigorem conrincict A edet admodum 
durus. 

Dnb bflf blfc traditio, in prxfenri hoc noftro ca- 
fu bfjfomcbr ftart/ roctl Cic cx adverfo.aiiffbic 
Q^abit qrbracbtc rcftr>£bo & diftm&io bonorum, 
*nt>. vel poft ho. cc Statutum aftcftorum, auj; fci< 
ftrnt rtntqcn lliorti bcfi rllanqcbeutci* ZOn r« 
n ntb Statuti (ncqi/ii/z/ 1 < part. 4. nee etiam a- 
libi)bffrhnttt cbf v bf Pflcbratht fa» tverben. 

Generaliter enun & maxime Statuta (impliciter 
quoq-. Sede omnibus cafibus tum lunt accipienda, 
quando verba Statuti nullos habent Terminos ar- 
£tativo>; tunc quippe refle fermoni» rationi, vel 
menti difi>nnrnritrc(hi&io, omnino repugnare vi- 
detur Caftr eonf ijt n. ■ .heiUi*tonf{rtm.Z9i, num. 

15. hir 2. 

;Oabrn b.tnn ancf Mfce roabritittc mmt n/ quod 
tanto magis procedet* dicatur Concludo illa dege- 
nerati interpr. titione indefinitivorum Statuta ver- 
borum, iam modo fati- roborata, (i in materia favo- 
rabili verfaremur. Nam tunc non folilm generali- 
ter intelligi Sratuta fed Se tm6 ampliari debent, ut 
Dec. nox.ronf y n. . hui. q; eonfentiens Aldcran. 
MifcaiJ.de Srarut cone Iu f . num. 19. 

•Oahabtr roter aflbic/ |n favorabifib. terminis 
yerilrcu/ ifl bannmlitro vuffhrofbt abjluntificn/ 
buroctl bur<t angctogcnce Statutum, A per di- 


&am illius Statuti interpretationem, bttt uacfifftn 
^(utufrcunbtcn/ia bculCitcrn iljr ren Oiaiur 
tnb ?v«»i|crlicticn ‘Ticcbtcn gcfcdngc J£rb|djaff( 
crbalun/nnb mcht auff bas it ht^c m Jd)t/ alecui 
extraneam Pcrfonam transfenrt : bannrnbcrs 

autbniofffallegirtcm ba|;bifc Octniiag/ 
dc non transmittendis bonis affeftis ad conjuget, 
au£fonbcrn bcrocgcubcn Dr|ach<n grfcpt/ tu 
rocbrt roArbt- Ennfpcctc, quod Sratucum faveas"^ 
agnationi proximifve cognatis favorabile dicator, 

& ideo debeat extendi, poft multos approbat Dc- 
cun.Re/ponflo.m. io. Hancq» communem 5 c ae- 
riorem tedatur opinionem idem Decian. rtjponf. 

17. at. 26. W /■ QuofenfuBr. ml. 1. m ( juaffm. 
jr. Cod. de Jumm.Tnn- notat: quod Statutum vc- ,g 
tans virum inllitucic uxorem, porugatui ctiaiu ad ’ 
bona extra territorium collocata: utpoie, quia fa- 
vorabile cxiftat, & hoc Br. ditium commun ter 
Dd- fequi dicit Scvcna. ml. i.m.99. C.defumm. 
Trtmt. Et pjriter.de communi audiatur Kothus 
de Curte, /w cap.f.fefl. 9. y uafi.ij . num. 16. tu 3. 
hmit .extr. de conjuttud. Hanc etiam opintonc.n 
communem. Sc ab ea non recedendum, dixit Dec. 
tnl.f u. tyff do j un/ii. bic<\, viciflim odiofutn ha- }| 
betur Statutu, quod teditin pr*judiciumpiox..o- 
rumdeiundi agnatorum cognatotuqj , lafon eonf 
50. ff. u. *ol. 1. Mcnoch. eonj 4 .a.fc. Ac porro ia- 
vorabile Statutum exiftimatur, reducens nos ad ^ 
ius Commune. & per conicqucns illud extendi de- 
bet. Brunus de Statuto fammat exclufv. 4. art. 






n 


»4 


If 


1 « 


prine, n.t. ubi communem dicit. Vt Scabas Statu- 41 
ta ita convenit interpretari, ut quam minime jus 
C.-ramunelzdatur, fecundum tradita i»cr omnes /» 

/. 2 C.denoxal ubi tnaximc Salicct. Cravctt eonf 
Zl6.num. 9. Socin. Uin.ecn/i/. izz. nnmer | .hi.Z. 

irtnt^cr aber bem rbtiicbcnbcn/ icn Oc^ab« 
gcIcibtciti^^cgcnoflTtn ©tltcrn/ exiftentibu» ac- 4* 
lun£li agnatis cognatifvl Jugtthcill roAi b(/ ( quo 
fane &hxc interpretatio tendit) jc b()|VrrBb 11 j« 
btr ba^ mit bc n gcntcltutt CKcrfxcn vbcrc infrim, 
mct.ro/Jtf.ff. C. V nde V tr (3 Kxor. 

0 o roArbt fAruanbcr bifc rufer C 0 ?nnung/ 
bamit merefiteh bcffdrcfet/ m gauuiM» aUct 41 
Srociffcl bcnommcn/rortl bip Orts/ vnb ba maa 
f oit Pcrtrbung bcr JCbtleut ffreiten tbut/^ar 
mc^t btc^eit bcr Dercbcltcbuug/ mb bamaf ge« 
rocbrtce: fonbern mlmcbr/ t»nb aUciu folcbt» 
0?ccbt anJufcReu/ rodcbcH >u 3«t QfbRcrbcno 

bcp icmgcu rbltcf) qcrocpt/ de cuius jam quxntur 

hxreditate.^omaffcn baitn/gJcKb Ju ^ttfaitq bcp 
4 IhctlbC//- I. (qui, ut ejus inlcriptio tciUtur, 
tanqu.im proctmium- fe generaliter ad omnes k» 
qucntcshabct) ferrncry#/4i/.b«ut|i«bunb for- 
maliter alfo gefe^t roArbt : bap hac in pane bcr 
CobfaD/vubntcht bie efjellcte ^erpflicfei uuq an« 

^ufe bcu Cxtcrurn prxfatio fictitulus generalis Sta- 
tuti conic£luram (aciuntcorum.qux (tatuentcsipH 
m lequenubus volucruntiut tradit hxjul.eumn.de 
tranfart ( 3 ini t. adSC. Macedo. Rora eonf. 16. ff.4. 
< 3 ctnfi*.» /.Alexand.Jc alii, quos citat Mcnoch. 4« 
deprafhi.t.prnfz. m. 4. quod etiam locum 'nabee, 
quando dilpoiitioalias fui natuta interpre- 

tanda foret : ut nempe tunc ob prxfationem gene- 
ralem extendenda eflct.Socin- Sen eonf 91 . eoi 1. hi. 
t. Dec conftO n.z Morf prtmo juta Gozad eonf i.m. 

16 Cravctta eonfi^z.n 21. quosiefcit A Icquitur 
Mcnoch d prafumpt. 2. num 14 

4)abcn aucb iBfonbcrbdt iubcbcncfcn t ba# - 
HfBiahl ange Joqcn $r ■ IGAnfUib. Olrro ^anb* 4* 

recbt7.4.c.ivcbcn mipfidimohoc noftrocafu, bB 

«a von Dererbung bcr buibcrfdUtqcn (fiAtcrB 
AoBblrt/fich mit ondifputirdcftm iCortcn crcld* 
rct/baBbt^Orte/blc^cttbcA ablfcrbcn* obet 
Jcrtrcmitcr ^hcrfnb mefit bic JufatBcn f^cura- 
cuna angrfeben rocrbrn follr. 

ZBannbanit vnrotbcrforccflitfcr maffcB bic 

3 )erf)curati!ng/refpe&ufucccflionisfciRcn 47 

gemorht cimgce lus mcht qrbArct/ fo vrArbc nocft 
VilrocBiqcr btfcB cttroa» importiren f dnbcit >bafi 
cincmobcra»berBJCbc3<matbt/oor|ciiirrDcr, 

^ M»*, 
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bturalung frol» afblt bit OTargreiba ibrtir Dat. 
«r getrb:/cbe (It iti/t flagniber Suurgtnointit) 
Nam nullum jus maritus, nili ex matrimonio, 
tanquam caufa , habere poteft. At vero illa 
caula (matrimonii nempe initi tempus) non 
hic attendi debet. 

48 25nb Idfl (i* an(i 6tm<lr<m t it. is. na*fr(. 
fl gtnt ridjdgt conlequena (in modo & forma 

debita) filltfftn : wattn na* publltlritm 1«. 
n>«n lonbrtcbt/ eln <S(it tur* abfttrbung 6<(j 
tintn $6tgtmd*r« gtirtnni njirb / t>rtb fdne 
i(inbtr/fo |it mlt tlnanbtr trjtugt b&tuni ror. 
•i «JanDrii/ aiebaii (bl bat (m ftbtn gtbllbnt g jt. 
gtmd*rialltln an btntn JDaab «mb ©wtrnfo 
frtn wrflorbntn gfitgencf ju jtit ftfnto “loto 
twllfomll* imtqetiabt «>nb btftfftm trbtn ®nb 
fucccdiren : 3n btn jtnlgtn JtJaab t>nb ©lirtrn 
abtt/ Dtrtn tftdffung jur jtfr / ta ftlbigto gfjt. 
gtmddjr robio vtrfafcrtn/ nod) bet> anbtrn gt. 
«wflanbtn/ «mb bao Mrflorbtn <£()tgtind*i no* 
nir pleno jure (fo tpol mlttl?uijtn aio btm (Si. 

. gtnt&umb) trlangt gtbabt / bao na*gtla(ftn 
<E(itgtmd*r/ ba tdgltl*/ btr nltfftnttn <p<r. 
fon ? ob trltbtn nnirbe / ntcbr grbfjfiig fetjrt / 
n |onbtrnfoI*t®urtr auffb<|it><r|forbtntni£. 
£tgtnid*t6/ alo proprietarii , na*gtla|ftne 
nd*|ft grtunb wib gtbtn gtlangtn. 

49 Et hic funt ipliilima , & quidem ita per- 
jpicu» i piius Statuti verba, ut Ii quis ea ulla di- 

*• ftinftione limitare , vel rellringerc velit , no- 
dum, quod ajunt,in fcyrpo quircre videatur. 

50 Namque Statutum ubi habemus clarum , non 
eft ulterius inve fligandum, & inanis eil difpu- 

i( tatio, ubi Statuti indiiputabilis deciiio extat. 

Surd. confit. fj. n. 3. & 1 dtm confit, ico. n. 13. 
5 ' Dluii l|I atxr na* publfttritm nenirin ianb. 

rt*t fein Sonrab jjintftn (Sfjt/ bur* 2 b|!tr. 
btn btr aRjrqmf)* gttrtiif njotbtn.tmb fcat fit 
j SKargrtifoa (tint Jtlnbtr bmttr jfir gtlafftn/de 
quo in tsUo unanimes fumus. 2(6 tfritt nun. 

mtfcr bnaribtrcmMi* fblgtn/ bap tt Sonrab 
-Stnrf afltln an bentn Jpaab onb ©urtrnr fo 
ftln t)ct(7crfet) gptgtnofi nHargttipa uollfom. 
Ii* jnngtfiabt «mb btftfjtmiucceblrtn' an btn 
^JjridgniJpaab «mb ©uitrn abtr/btrtn 9llt|fung 
jur gtit jprto rfM(*en -9lnf*tlbtn6/no* btij 
btr 3 )iar artifuti aRuntr <it(Ianftn/!f. '311*10 
juttbtn/fonbtrn fol*t(Si5itr/auff btr Wargrt. 
tpi alo proprietarii Sflluiftr «mb ©tf*nil|It. 
I 1 tlg ttbll* fonmttn follti). 33btrba«/(fl offt. 

btfagit dispoiitio ut. 13. per didionem taxa- 
J «nam JUiff 351 contipii r, bap ntmbli* baO 

»btrltbtnbt(Sjifgtmd*ti an btntn 

’ -Oaab rnt ©liitrn/fo baO ottllorbtnt polfom. 

1 II* (nngtpabi/ fucccdirtn follt : bagtgtn tritb 
fol* tbtrblibtn(ffitgcni.i*ironbtm anbtm 

agtn/ quoad proprietatem , ttm rtrflorbtntll 
gtpotlgtn Strmottn / gltl* batauff per ad- 
jj verfativam 2 ®(SDt cxtludirt. Atqui diftio- 
nes illae, Tomum Sc Verum importantiliimc li- 
14 gnificant. Didio enim ramum negat 8t ex- 
cludit omne aliud non expreflum. I. oh tt. C. 


it peti. mm. l.gtUut. I. $. quii fi ttntum. ie 
llb. & pefib. Purpurat, confit, sit. ». a;. Mc- 
noch. confit, jda. n.36. Didio vero 2 ©£ 9 v 55 
repetit qualitates prarcedentes, Mcnoch.ran- 
fil 27t. n j. atque prarcedentibus in jure biti- 5 i 
do adverfatur, ut probat, / hoc tmpliui. %. ie 
bit tutem, ubi Br. ie itmn. infeB. l.fi cum 
filius ie ioutr. Barbat. confit. 3*. tol. i.infin. 
hi. 1. Mcnoch. confit, s. n. 17. & confit. 3 te. 
num.6. JDarbet) bami au* blft« n(*i aup btr 57 
a*tjulafftn/ baplnangtjogntm ut. it. gcm ; - 
nata&pratgnantiffima verba Jnpnbtn/bailllt 
bnftrt opinion btpaubrtf/ «mbblt ex adverfo 
gf ma*tt diltindion : (vnttr btntn ©liitni/ 
bit btm nbtrltbtnbtn <Sptgtmd*t rer obtr 
na* btrtli angtgangtntm ntiutm Ianbtt*t 
jugtfalltn) gdnsll* cnervirt relrb : 2lp ba gt. 
f«n<- ba in Mnfftig nacb Publitirung Di» 
ftb SanDrtdjttn#/ tmt ebr/ bur* 36 » 
fltrbtn Dtp clntn bE^tgt macp t gaicnt/u. 

Ergo hzc verba ita Ium intclligcnda, ut (la- 
tim poli publicationem novi juris municipa- 
lis Wurtembcrgici etfedum habeant atq; o- 
perentur, ncc eorum efferus maneat Ai(pet)- 
fus. Quippe & alias Statutum ita cil intcUi- 
gendum, ut femper & ubique operetur Br. 
in l. non iutiiiini. Coi. it legitr. Dccian. rtfpont 
31.tt.14.ltb.}. ISnbtelrb ni*n)trm<lbtt/ 04 
In funffilg na* publltlritm fanbrt*t tlntm 
®fi<gtma*i ttma» tlgtnifnmibll* anfaUtn/ 
obtr wtfangtn ibiirbtonb ts baraujf roto rtr» 
M**n folK 1 «• fonbtrn to rairb baftlbf? aatfrf 
ob btr 'iobifatt / onb nl*i ob bit ©fntr na* 
publlclritm ianbrt*t wrfangtn luotbtn/lii 
a*i gtnommm. 

Item fnjtib baftlbf! g(tf* blft 2Bo ct lufinbtn: , 

aflnn an btntn /Uabonb ©fJitrn/fo 
ftfn otrflorbtn i^^tgtnop jur jt it f< j n « 
SaDtb uollfomli* / bab ifl/mitVmn 
cnb&gtnihumb inngtf)abt/»nb Ptfef» 
ftn. 3 ttm : 3 n 6 <n jtnigtn ^aab »ne 
©dftrn abtr/brrtn M/fung jur ^ it/ 
ea ftlbigte (£ : 5 fgtmd*( tobts wrfag» 
nn/noct) £><9 anBtrn gtfianbtn/ 1 £. 

Qui conceptio verborum per rerum na- 
turam, & nili communi Ie n fui repugnare ve- 
limus, ftlntn anbtrn Btrflanb fubtn t dnnt n/ 
bann bao afltln btr^obifaB iu confiderirtn / 
onb blgOriO gar nl*t oon ncjmi gtjalim 
irorbtn/baf au* tlntm Sfitgima*; btt; mb. 
rtnbtm nttwn fanbrt*i fol*t ©ijtir tlgtn» 
ifnimbll* antr|?orbtn fti;tn. 

Sami fonf! Jdiit nojnumblg md tlnigtm 
5Bort angtbtuiti toerbtn fofltn/ba|i a*ft »»tn 
3d(I na* pnblltlmmfanbrt*t (i* btgtbtn/ 

»nb ndrabli* bttbto bao ©gtmumbbtm <¥f)0 
gtmd*t poli publicatum novum jus Wur- 
temhergicum anfaBtn/ «mb to barauff wrdtr- 
btn mufltn. 9Btl*t« abtr gaim nl*t btf*<. 

{tn/ fonbtrn im SBlDfrfpll aQtlii baobttra*. 

1 lliwirb/ 
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f <f «>frb / ob <ln ©Gcgfmdcfrf nacb publicirtcm 
^anbrcd?r v«t^orf><n/t>nb o b <* ju actf fcld) fci« 
ne* ^obfaB* bcrglticbm ©flict gtfcabr / tacti 
Sfrcjfung bci; antan g((?anb<n/»nb gar ntcbf 
cb ft< *ud) nad> aufacfanbmn ianbrccfcr jf>m 
flllgcfdilen. Qus verborum geminatio verbis 
pr^gnantiflimis concepta, in prooemio, ut jam 
modo fupra di6um, primum pofita, fxpiusq; 
& in diverfis locis noli repetita, enixam fta- 
tuentis, claramve voluntatem liquido demon- 
ftrant. Paul.Cadr. conf /// fuper primo vide- 
tur dicendum, cel. 2, etre. med. Itb. 1 . Old. conf. 
iSi-tn fin. faciunt not. per Br.&Dd in l. filius f. 

<Sj §. divtn. de leg. 1. Et fignificam verba gemina- 
ta pricifam mentem disponentis, Bald. in cap 
eam te. coi. 2. de refeript. & fequitur Cravett. 

64 conf 201, n. 4 2 . Atqui geminationem operari, 
ut omnino comprehendantur etiam diflimi- 
lia & majora exprcffii, pod plurcs a (e addu- 
&os ait Mcnoth. conf. 2S2. n. 17. O conf. 2I9 . 
n. 2f. 3)emc attem nacb/ verbis tam claris, ge- 

^5 minaris. tantum in tempus foluti matrimonii 
indefinite ac univcrfaliter conceptis, fcltlC di- 
din&io ex tempore acquifirx ab prxdefunfto 
conjuge nudx proprietatis ju afhgircn, ut in 
fimili feribunt Dcc. conf 633. n.f- & conf 127% 
n.j. & alii farpe per l. continemus §. cum ita de 
V. O. Mcnoch. conf /6f. n. n. Burfat- confil 13. 
n. 37. 2(m brimn/nxilangcrfgK nt»c difpo- 
’ litio auftfonbcrnbcw(g<nb<n5rfd?<n alfo bc# 
grlffcn Dnb ober fdn diverlitas rarionum, t»a# 
rumb fle alleln (n ecncn/ nad> aufFgcritbt«<m 
ntiDcniantac&r/vnb nicbraucb mfribigrnju# 
#or bereir tafangnm©uttm ffarr&abcn foil/ 
ex jure vel xquitate b<i)gcbracbf werben fan : 
0ofolgfcx identitatis ratione; bafj felebe ne* 
»c dispofitio in oflen bcntn©ifr(m/ftacb< ju 
ieit gcrr<rtf<r£&</ fa* abg<lctbr<$&egmidd>r 
nccb ntcfcr plene, fontan alletn nudo proprie- 
taiisjurc(ufufru&u eorum penes alium con- 
ftituto ) trfangf / »nb inngc&abf / o&nt Suber# 
fcfcclb pe fatn wr ober nacb auff^erkbrem! ne# 
wcmianbrecfcr rerfangenaorben/ gcftcti tmb 
terpanben ttabm follen. 

<57 Etenim Statutum in omnibus cafibus pro- 
cedit, ut ed eadem ratio, & cum interpretatio 
legis procedit fecundum i piius rationem, fe- 
quuurquod cafus, in quo lubcd ratio legis 
(altera taciti inclulus calleatur. Hocque non 

6% ett novum cafum addere, fed quod primo in 
ratione legis includebatur detegere: ut pluri- 
bus docet , multerumq; aufloritatibus evin- 
cit Aldcr. Mafcard. tr. de fiatut . conci. 4. n. 7. 
& feqq. Bart. in l. Gallus. $. & quid fi tantum. 
n./2. de ltb.& pefth. Ripa,/n l.t.num. 93. de 
vulg.& pupiU. jubfiir. Mcnoch. confil. 290. n. 

6 ^ 7 ' pcrl.illudtn pr.adL. Aquil. Traditquc BI. 
conf 3S4. Statuto civitatis, coi, 2. lib.f. quod 
ca , qux futi; ejusdem rationis, includantur 
fub dispolitionc ex lignificatiuc, i. c. habean- 
tur tanquam proprie non tacite aut cxtcnlive 
exp refla, refert & fequitur Cravctta, conf 62. 
n.14. ubi plura cuuuilat. 


Ideo que ctiamfi ealus noder de bonis ante 7* 
novum ilatutum 3fFc£lis, verbis dispofitionis 
five ftjtuti non exprimeretur (quod tamen 
per deduda in fecunda decidendi ratione pla- 
ne negamus) tamen quia alteri (cumfc.*poft 
publicatum jus municipale alicui conjngum, 
nuda proprietas acquiritur) plane lim ilis c d, 
ac eadem ratio militat utrobique, pro omiflo 
haud ed habendus , fed eadem in utroq; dis— 
politio agnolct debet. 

S)apabct ttibccbtn angcjc^trMnSJflcnfm 7 , 
©runb fdn Snttrpbdb bfj?t(j<n tSttot/ vnb x 
ntcbf anjuft^cn/ (* fene giddj folcb d^ciuiimb# 
det) an^efaflenc ©Arer/ tam nadj publlrmcm 
hntxttbti i'crporbenen ^eqcmidt/ t>or obee 
nflcfcfdner publicadon jufommen^fl bannen# 
(jfro W»(bcrfpr(d»Kcb abjunemmen / n?dl (0 

lamj nudx proprietatis dominus (m ivbcn/ 
ba* anbcr fdn jus quxGrum,)a 

fefn fpem legitimam barailp juprxtcndircn 
tat. ©tpalifamc blc CKcefctglc^rer folebe* in 
terminis multo fortionb. an taq ^eben/ quod ‘ ’ 
fcil. nec filius habear jus aliquod vivente pa- 
tre, Br. in /. pofi nuncupationem § 1. inpr. f, 
de Itb. leg quod clarius etiam firmat idem in 
l. fin ■ m prima lettura. C. de patt. loquens in 
fpc fucccflionis ab inrcdaco, vel etiam cx te- 
damento; vivente tamen eo, adqucmpertN 
net dispofitio bonorum fuorum , quod non 
fit juridica nec confidcrabilis : Atque Bartolo 
quidem neminem contradicere aufum,tcda- 
tur Petra de jur quafito non teli c.31. fetb 2. 
n. 1. pag, 497. Idem cxprcfsi tuetur Bald. in 
c. fi quis miles, coi. pen. 1. 1. feud. rit. 19. ubi ^ 
concludit, quod potentia (uccedendi patri, 
quam habet filius, non edens antequam pa- 
ter moriatur : nec habet radicem vel caufjtn 
generantem, quem refert & fequitur Jafon. 

/« /. //. potefl, num. 16. ff. de acquir. bared. Et 74 
quod filius vivente patre nullum jus habeat 7 
in bonis ipfius, firmat Soc. conf u 3 .tnfin.vol. 

3. Ubi etiam iis, qux in contrarium adduci 
poffcnr, rcfpondet, fequitur Alban. in l. qui 
Roma. $. duo fratres, n. <ff. cum plur.feqq.de 
V. O. ubi concludit : quod regulariter fucccf- 
fio, qux cxfpcftatur vivente illo, cuicd luc- 
cedendum, non exfpedatur legitima neque 
fpc adprobata de jure, L 2. §. interdu de vnlg. 

& puptU. fubjht. Br. in d. l. potefl. coi. 2. in fin. 
n. 10. ff. de acqwr. bared , Petra, d. loc. num. 3. 

S)«r Jjrfactai baim aucb in txm giirflU 7* 
5 T'urr<mb. nctvtni $anbr«fcf.p. 4 .tit. 1. §.fiu. 
fol. 430 . ol^bann <r<rfl rintm <£$<0cmikfer rin 
jusauffbtp antrrn ©mcru ratione fucccflio- 
nis 9(gcbcn / rnb bd* / autb nacb btrtft anq<# 
SangMin nctxcn ianbrccb«n btm 2Utcn 
m<p/ gcijcilf twrbcn folle / gcotbnif worben/ 
QBann tempore initi matrimonii (in *PjC( 
ouff^erUbr/ ober man exprcfsc aujf ba* lanb# 
reebr eri)curaf)r/n>clcb(* fonfftn in gcgourxrrt# 
gem onfem gall gar nubr b(jcbc()<n. Ita ut pa- 
ctum dotale, non fimplex matrimonii contra- 
<Sus, merno tribuat jus alliquod fucccdendi. 

&um 
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77 $nrm fonffrn fn «leti 54H«n/ la man (m 
plr<n iantrtdji juftmitn g«()«ur<iiri/;f<l&tg«m 
n» 4 ) M« aSfrctbung regulirt tp«rb«n mufil(. 
Q»;od d %,f. +}o. c diametro repugnat. 

©o finnrn ttlrtut* gar n< 4 r f<fjtn/tt>l< «In 
C&«g<md*t auff b«mtio* «rtearttrtm -Cin. 
tccfaSi mtfir©«r«btlgf(lro6tt juris quiliti, 
tan auff |tl6lgtn ©urern/ bl« ba« (terna* tor- 
, ffcrbnf pleno jure ingtfcabf/Miuprftendirtn. 
‘‘ 9 B«II nun tttrftoffttiill* man ex adverfo 
nltfcf ntfrb txmdmn bdrffen / baf M< j«n(g« 
0 i 5 «r/fo «In ff &«g«mt(*t mlr tflurjen rnbgl. 
j«m(iumb btfrfjtn / auffbtffrn fjlnfdjetben fe- 
cundum jus tempore mortis vigens, |u#«r«r> 
i«n: 3110 lifir fi* ftrnrrgani) ricbtig fcblteffen/ 
bap felito titir trtniact refpcftu btji no* 
nlcbi cml«b(g«n -Clnbtrfaaa /6tfcbe(xn folle. 
_ Non enim ulla apparet ratio diverfitatis, 
' quippe non plus juris (ut jam cft diftum)ma- 
ritus in bonis uxori tantum affeftis habere 
potcft,quam in iis, qua: uxor habet pleno ju- 
re. 25 nb ntfll «In ©fumanti auff frtncg®«l&» 
tollfgll* <nn(ini>fnb<n ©ur«rn / (dn«anbtr« 
®«r<*lig(dl / quoad lucccllionem jufudjtll/ 
tann ma« jfmte ba« lanbr«*l/ fo ju |<ir fdmt 
£)aufifra»(ii Joffall in vigore enb vblictcm 
©t!>ruu*e juatbt/ teatumb ipclte <t intuitu 
btrrn frintm ©ptroctb allrin pcrfattgcntn ©u« 
(«rn / (ben fol*«d Oirtfcr j(tm« rcol »nb tt><()« 
ijjun julaffcn / (i* b<|'*»<ren ? 

So ©ann «inmal mu frinem ©irin g«fagi 
«wrbcil f an / quod plus operetur , maritove 
plus commodet, btm QBrib r«rfang«n uter» 
bcn/<]uam eidem pleno obvenire jure. Nec 
ullo eoiore dici poteft, minus poflc ftatutum 
circa bona mulieri aftcfta , quam pleno jure 
poflelTa. Qui omnia tanquam abfurda, itli- 
mul interpretatio illa, ex qua immediate ea 
fubfcqunntur, vitari rejicique deber, 

8r («fili* f(l (unbibar wib fonbnll* alljfe In 
blfcm 2(mbr m(nnfgfi*«n tjmstrborqtn/ bap 
biforus ba<Sur(tl. 5 Burttmb, neu fanbr«*t/ 
mtmaln anbtrf?/ taim ton rn» i<? dccidirift 
ma|T<n etr(laiib«n'ja fur uti rnuftnb feldjtm 
23 <r(ianb na* utrtbtllt ntorbtn '»il*« 1J«|. 
luiiqm mlf m«rcflt*<r, 3 «rrwtiing «UjRXIfli* 
tanquam erronei rctrafiirt mtrbtll miipf«n. 
Interpretationi vero ex obfervantia prove- 
nienti, liandum cft etiam in ftatutis, ut docet 
Mafcard. fepe d. tr. dr flatu, is, conci, i. n. p 6 . 

8 1 £arg«gtn laffrn ttttr t>n« gan? til*t jrr«n/ 
• 4 < fcltcbrn in contrarium emqcfttfjrr tpor» 
bm/tann ad primam dubitandi rationem,qua 
diftrnn fuit , priores leges ad pofteriores , 4c 
econtra trahendas dlc.ltltb mlt |'a(r«ltl©!UlU> 
gtamtuerm / bap fdbig« hoc nollro in cafu 
gatt; nlctr (lorr (tabo ba oadalrutib mntfta- 
tumm «tiaiiNr gamtltd) lunrlbrr frtjnb/ tr nb 
ba6 ait (tete blt vci ba tituli i. generalis , in 
princip. pare. lauttn) »<g«n tdlfalrig «m. 
ffanbntrXIagcn abgd^antbagtgen natbrdff. 
Iltber, debberation «in btfllcbindjfigtj 2rb- 
dc noro cooftituirt wcrbtn. 


Nam ubi leges bini univerfales, vel inde- g 
finiti inter fc pugnant, eontrariiq; funt : ccr- ^ 
tum cft, legem novam mutare, & corrigere 
antiquam, quia duo contraria vel repugnan- 
tia liare non poliunt, l. nh Repugno»,,, i de R. 

1 & ibi Decius, aliique Mcnoch. de pref U k. 

6 . prcf. pt. uum. et. & feepep. ubi id nullam 
dubitationem habere dicit. 

Porro in Ipecie, quoad ftatuta, opinio cft g , 
communiter a DotSoribus recepta : quod Ii + 
ftatuta non edent in corpore ftatutorum, 
tuneneq; etiam in argumentum adduci, neq; 
allegari polltnt. Ita Bart. feribit in d. l. fin.f. 
defclf.per d. 1 . inpr. C. de Ue. Uber, totleni. 
Felin. ubi fupre n. ip. verf. dr ,dem f, pofite 
fnijjct.exrra juri, votum, hocqj cft de mente 
Br. poft Odofr. in cuth. dos doto C. de donat. 
ant.nupt.ee notatur m c. translato, de conflit. 

2uff bl« anb«r« dubitandi rationem, quod 
nempe lex &conftitutio regulariter futuros * S 
tantum refpiciat cafus,& prateritos minime 
concernat ; 2B(rb (rfiltd) g«am®orf«t/ bup Iit 
Vnfrnti cafu gat ttin faci um pritcritum, wtl> 

«fc<< Im alicn Ianbr«*i«n frlnen 2Inf«ng »nb 
formam gtjabl fjcSftt / <m(|alb«it; fiwtmal 
bl< JtMtftli* Pitg«l»fff« fpes, RXl*< (In (f p«. 
gettop of)M( fonb«rbar« paftion ab intcftato In 
f«ln« ©p«g«md*id »<rfang«ti«ii / ab«r no* 
nlcbi pleno jure befigcnbtn ©urern/ Itt b«ffm 
i«b|«l«n concipinn mag / gat iiicfcr legalis 
0b«t confiderabilis juatbmi/ no* (Inlg jus 
quifttum nf*l operirt , aaic albrr«lr J(«ob«n 
in tertia decidendi ratione fltlfigtfiijj n »0tb« # 

3 « b«rn (polito) obgltf* ex acquilitoa 86 
conjuge pndcfuntfta nudo proprietatis jure, 
fuperftiti marito «Inlg faflum pritcritum 
conftdcrabile (vigente antiquo ftatuto) «n«< 
(Ianb«n/(in« man bo* nl*t t)«rm«ttt<n/ bafi 
f«lbige< fatftum fdn exifteng/^raffr »nb®ft. 
cfung/ ttft a faflo futuro, loluti fcilic. matri- 
monii, tmb in b«m n«at«n knbr«*t «mpfan« 
g«n/barm b(« acquilitio nudi proprietatis ii 
conjuge defumfti facta, ald fatftum praeteri- 
tum, mlr b«t®rb/ fueceflion ex ftatuto, aW 
fafto futuro ni*l connetftirt f«p/»nbbapM» 
f«« faflum futurum iwtfr f«in« deperjenten 
Ito* caufam generantem a fatfto priterito , 
fonb«rn plenarie morte conjugis pnb ftatuto 
(tabe. Atqui conftans cft Dotftorum traditio 87 
q ua regulam illam fecundi dubitandi ratio- 
nis (quod fcil. lex feu ftatutum futuros tan- 
tum refpiciat cafus) limitant. Nempe quan- 
do fatftum de priterito exfpciftat comple- 
mentum & perfectionem fuam.a fafto de fo- 
turo, faftaq; illa non funt connexa, ac imme- 
diate a fc invicem dependentia, quod lex no. 
va foadispofitionc includat etiam fiiftum de 
priterito : ita tradit Felin. in c.tp. n. 11. de 
refcript.Qresi.in U omnes populi, n. tp». de lufl. 
dr lur. hinc Br. in d. I. omnes populi. 7. verf. * * 
fed pone flaturum. & in I. illam. C. de donat, 
fcrtpt. quod ftatutum excludens filiam dotati 
* * cxftaa- 
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cxftantibus mafculis , excludat etiam filiam 
illam, qua; ante illud ftatutum dotata fuerat. 
Et ratio cfl fccundnm eum , quia licet caufa 
exdufionis (fcil. dotatio) fit deprzterito, & 
hic cxclufio habeat originem ante ftatutum, 
tamen calus deferenda: nzreditatis ed dc fu- 
98 turo : & fic cxclufio revera confidcratur pod 
ftatutum : neq; cxclufio a fucccftione dotan- 
tis ex connexa, & dependens ab ipfa dotatio- 
ne. Hanc. Br. opinionem probarunt Felin.& 
Crot. ditt. locis . Dcc. in c. E c cie fu S. A laru, 
coi /«. n. jj. ferfi facit quod notat de confit. 
Brun. confli 1. coi 9. n 63. Campcg. in ttatt. 
dotium, p.f. quift.7 . Socin. jun. confiat, n. 
to. lib . t. reterente nec contradicente Me- 
noch. conf. 240. n. 30. & frq . l.j. 

90 33 nt>f(T ba* bti) bifer dubitandi ratione 
angejogen $jrcmpcl de modo ufurarum no- 
va lege conftituto (quod nempe ufurx ante 
legem novam dccurfar, non diminuantur per 
legem poderiorem , qua: novam ufiiris dant 
formam) »n* gamj nicbf jurotber / bann bifc* 
©jrempd afl&ic dar nicbf bienlitb : Cum no- 
tiifimi fit juris, per ufurarum ftipulationcm 
jus firmum ftipulatori acquiri. Ideoquc no- 
va lege jus illud jam quzfitum adimi non pof- 
fit, ut hoc perpendit Gail. lib. 2. obferv. 9% In 
noftro vero cafu conjunx in conjugis bonis 
nullo modo, ut jam cft deductum, fpem ha- 
bet firmam aut radicatam. 

91 2 tob wfrb oorangcrcgfc diftindio , quo ad 
fadum prztcritum , a quo fadum futurum 
pendet, aud) in bcmSurfll. QBurtcmb. criu* 
»crten£anbrccbt part.q.fol. 42 i. rool inaebf 
genommen/bann baftlbjlen in § femergeorb* 
nef/bafj bcr^ebfalhpnbnicbf bicc&clfcbc 2 $er* 
pjlicbfung anjufcjcn/pnb bcn£rbfa(Ibringen 
fofl. 3 n balb folgcnbcm § bicacil/ ic. nrirb gc* 
fejjf/baj? tU (m vorigaftanbrccbf crlebigfc §411 
tnttx ba* netre £rbrccbf nicbf jujfcjjcn/ nodi 
jcmanMfin luuor febon crlangfc*{KccbftH* 
berjunemmen/ ic bajj bifc oppofitio , ba bc* 
namltdb bic c&elubc 23 crpfficbfung/ »nb bic cr* 
lcbigre$all/obcr febon crlangtc* Ovccbf/cinan* 
b<r cmgcgen gefeijf «ctbcn / fo t»il auwrflc&cn 
gibf/ ba| bic cfcclicbc Scrpflidxung fur fcin cr* 
(cbfgrcnSaO/ ober febon crlangfe* 3 vcdjf ju* 
acbrcn/bann fontfcn folcbc c(jclicbc 33 crpfftfr 
Mng/ tnb nicbr bcr ^obfaQ angcfc&cn rocrbm 
mu|le; ©cfialffameincriiangcjogcncm § bic* 
»cil/2c. nocb mc(jr aujjtrucflicber expltcirt, 
tonb voai crlcbfgrc gall/bic orner ba* alte i anb* 
rccbf gcfyortg feijcn/crfldrf airb/wmlicb/ toan 
(ut exprefsc fonant) micb ducr oncer vorigem 
fonbrcdjfcn jcrcrcmcr £(jc/ bic ^(a«Iuji<| tor* 
genoramen. 

9 i Qbelangcnbf bic brifre wiberige rationem , 
tat c* bamif elue glcicbcC&cfcbarfcn&cif/ tote 
bercif* ad primam angcjcigr roorben / quod 
nempe circa legem novam veteris corrcdo- 
riam,eiquc diredo contrariam, bic alte gar 
in fciiut confidcrauon mc&r ju&aUen/fonbcr* 
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lici? I ttio bic ratio dispofitionis nicbf in jure 
naturali, fonbctn (ut hoc nodro in cafu) al» 
(cin in voluntate datuentis fundirt i(l/ adeo, 
ut legem illam corredam ad decifioncm cau* 
farum ne allegare quidem circa falfi poenam 
liceat, gl.& Dd.ad i un . de luflin Cod. confit - 
mando. Seb. Med.dr Statut.pait.a.q. 7. n. 11. 

QBclcbca in noftro cafu bcflo mc^t flarr 
(aBen fode: ba nicbf nur cin abfonbcrlid) foli- 
taria lex nova, fonbcrn cin #ollf omrncnc* gan? 
ncnc0 Statutcnbucb publicirr morben/baburcb 
bannba^ 2f(rc fur aUcrbingg abgcffyan gc^ab 
ren roirb/ tmb ni<bfbim()r aufj bcmfclbcn in 
cognitionalibus certaminibus (utjuifinianus 
loquitur) mag angciogcn roerben. QBcIfbctf 
niebraflein tn dici a conflit ut tono , itlufin , 

C od. confirmando. Item,coi»/?j/Mri0»r de emen • 
dat. Cod. fonbcm aucb fupra in refponfione 
ad primam dubitandi rationem, ltttf£Xccbf0* 
jrunbcn ifl bcfldrcff morben. 

S)ic Dicrbfc dubitatio ifl faff geringer 94 
porfang/bannjCQft)bl(£bc0ianDrccbf»il ^ffret 
ba3 S)lctbc/ baim tai (Jrncmcrfc genant : onb 
roirb codex Juftiniancus, fo nocb »or(;dtibcn/ 
a lld) repetiti prdedionis, Item purgatus & 
renovatus gcnannr / ba bocb bcrfdbtg aQcin 
gufrtg / prior vero editio gdmjlid? abgcfjanl 
rnbjuallegircn »<rboffcn. 

S)ic funfftc dubitatio beflejer affefn auff 
cincm fado , wcicbcg bodi nicbf craifcn/ bc§# 
wegen de jure aud? nicbf pnlumirt fan »cr* 
ben Animus enim quid fadi cft. /. bona fidei . 9 $ 
de acq. rer.dom. Ideoq; probari debet ab eo, 
qui illam allegat, Mcnoch. confil. j 30.11. 2f . 
23nb ob gleieb (citra veritatis prijudicium ) 
conjcdurata mens defundi ex adverfo, an* 
geiogener ma|T<n / 6<fcbajfcn gcwcfcn fcpn 
moebte/ Ifl bocb bicfdbigc nicbf explicirt »or* 

Dell/ fonbcrn pro imperfeda pnb informi vo- 
luntate, bic m fXccbrcn f cincm fcin lurediu- 
tem dcfcnrcn fan, jufcbdiicn. 

Non enim fufficit, teftatoremvcl legan- 9 - 
tem aliquid voluidc, fi iJ non exprefiit, Cra- 
vett. confil. 161. n. 14. poft Caftr.i» confil. 274. 
videtur dicendum, hb.a. ex l quoties, in pr. de 
hau in fi. i in ambiguo, de reb. dub. & extr.L 
jubemus. Cod. de tefi. Mcnoch conf.220. n. 100. 

00 Ia|jf fiet? aucb ab ufufrudo legato ad g 
hxrcditatis delationem gar nicbf argumenti- y 
ren/ cum id nec fenfus , nec verba legati pa- 
tiantur, & legata omnino ftridc fint interpre- 
tanda. /. nummis, de leg. $. Dcc. in l in tefi . de 
R. /. Alciat. confil. 44.\ltb. 9. n. 14 Mcnoch. 
confil. 279 . n.3. 3 a HI fcbcinlicbcr 

fagen/ n>cil bic pridefunda conjux, rmb bc§ 
netrert ianbrccbfCRtf dispofition n>iffaii gc* 
habf/ vnb bcrfclbcr* mlf bcmlegato ulusfru- 
dus exprefsc derogirt (abdi foU •* bC 0 anbcm 
abcrfwicau^ bcp jgircnbcn mariti ubergebe* 
ner Jllag crfcbcincfj gditslicb gcfcbmigcn^ bai 
fle c 6 m eneris, bc» bcm nc»crt ianbrccb/cii 
wrbUibcuBclUn lafcn. 

Cum 
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fp Cum difponentcs fius difpolitioncs Sta- 
tutis conformes cif$ voluifTc prxfumantur , 
etiam ii quoq; illa Statuta ignorarint, fccund. 
tradita a Dd.iw /. heredes mei. §. cum ita. f. 
xiSCt. Trcbeli. ibiq; Ripa,n«m. 7/.Mcnoch. 
confil. 2+7* * ** 23. Jul. Clar. ltb.4 fcnttnt . $ te- 
fi Amentum, quxfi. 76. n.6. ubi.plura congerit. 

3 ujf bfc fc(fc|f< dubitandi rationem tfl ()it 
O&lrt ad primam decidendi rationem , <bftt» 
199 mdfjtg autb febon gtanttoorKt worben/ quod 
icUicct fupcrllcs maritus in bonis przdcfun- 
dzconjugi, quoad nudam proprietatem ad- 
fectis , fn j(i<n itbjtutn / obtr tm alrtn ianb# 
rtdfttn/ nocb dmg jus quzfitum legitimum 
conliderabilc gar nicfcf gtfoabf. 

JOatju foat ba* jtnlg< / fo de jure quarfito 
per Principem non tollendo, difputirt l&lrb/ 
§ar nkfcr ftaffMvaim dn folcb jus dium aUtiu 
ex depolitione Statuti gtbubt* ' ®nt> baffilbigc 
butd? frinen contradum angciiommtn tmb 
btftdffigtraud) vigente antiquo Statuto 110$ 
nubr purificirt i{) / jontan ti f an tnb mag 
folcfc <0 tCT Princeps contrario Statuto nacfy 
bduben tnbern 1 vnb frt tcrumb abiftun. 
ni Namque ea, quz funt meri juris politi vi, 
nec in ratione aliqua naturali firmantur. 
Princeps ordiuaria quoque potcftate tollere 
poteft >puft omnes in l. digna vox. C. de legib. 
Idemq; Decius Curt. Scn. Campeg. Nattam, 
Albxn. Menoeb. confd. 272. u. 79 - & /fy* 

192 5 D(< ftbmbe dubitandi ratio fan nlttnanb 

jri/vnb ren wifct 3 Rcinung abttunbig ma* 
tfccn, trir widbt juWfpmircn/ ob bifj orrb 
M neo» ebtr alie fanbrobi btllidxr gcweftn/ 
fcd fullicit nobis, ad oculum dcmonftralTc, 
opinationem uoftramjurc \JC'ihtcmbcrgico 
novo approbari , cive conformem efle. 

■•§ 0 c mag audj roa$ jum adjttn rnb Ifgfcn/ 
ex Doctorum communiori opinatione, prx- 
fertim Menoihio furgcbradji Mtlcbf# jrrcn / 
bann in iclbnum calu lucrum dotis bcm tOfcui 
mcbr nur blbjilicb ex Statuto, fonbtrn jumal 
ex contractu dotali deferirt t&Orbtn : alfoibafj 
wann conditio lucri competentis, jirb 


lOf 

<r|? luutgdnNrum Statuto jmr4gf/fo teirb 
flC bod) ad principium contractus retrahirt. 
2(ngc|(5<n t bajj conflrtutio atque rclliiutio 
obtr lucrum datis mtrcfnanbcr connedirt, Mt 
b(f< ren tf)iidt jf)« dependenz foabtn : nite fob 
dX 0 Menochius. d. tonfiL i40.nnm.33. &fS> 
fdbff aufjUgf. Et ab Aldcran. Mafeard. r. Je 
Statut. conci 7. n 69. & conci. ttlt, n. 12. uilf 
nuerem txtlm ®irb. 

3 n rnfam cafu obtr f|? t<x fucceflion Ja|. 
bcr/ cujus conditio (ubnovo demum Strui- 
to evenit, juror tm Alidi 4 diibr<d}:cn / 111 fti* 
nem contradu ('njlcfonffcncu fcfncl difputi- 
rcittf bcborjfO ijkroronuiig g<fdx(jcn. M 
d)tx Srfaeben bann aud) ti\6 ncn>c SurjTiidjc 
QBiSrfcmb lantx«btp*rt.4-tit. 1. tn fim rn» 
ier benen Sattdi / ba mau emaubet aurf ba* 
ianbrcd)! genommen/ fwbi puta conti adus 
intcrcclTit) ynb fdbtgen/ ta m 4 t» 0^0 oli 
bing jii|dmcng<{)iurafff/cm^iie<r|cbtic> nu* 
dx f/rub fmn<rr<rorbn«r/ boji m b<m crjlcn/ 
bngjus.fo tempore iuiti matrimonii: 3 man» 
bcrn/fdbig<g/ jo tempore mortis gtitHjjr/lrtp 
bcr ^crcrbung tnacbi (jcnomeniellcn n^cr&cn. 

33 btr bai /tff bic angejogene opnuo Docto- 
rum de dote, fecundum antiquum Statutum 
relhtucmia aut bicranda, mdn |b gar riduig : 
baim metr aflciti Banolus, fonoent anecrc cil# 
nicfjr Authorcs.blC Mcnoch. bafclbfti «. fd, 
ex Roland. a Valle, in trail. de Inero dotis, q. 
93. n. 4 . citirt, bk irkcrtgc Jftduung fur mt&r 
rcdji rnb billicbcr ocbicn. 

Quemadmodum fupra decise continetur; 
Ita nos Decanus Se Dodores Facultatis Juri- 
dicae , in inclyta Academia Tubingenii ( fe- 
cundum eo, quz nobis propolita funt) lala 
veritate & jtiftit:a, pra* oculis habita, unani- 
miter fenti mus, confulimus& juris elfcTc- 
fpondemus ; falvo tamen eu jusvis alterius rc- 
dius fenti entis judicio. In quorum bdem 
Facultatis noftrz [Sigillum apprimi fecimus. 
Adum in Collegio nolfro, 8 . Martii, Anno 
millclimo, fcxccntcfimo, decimo fexto, Sic. 
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Coriiux fupcrftcs Conjugt pr.tmortuo, cum liber ts fruedere volens, an propria bona tn dt - 


UOMjl 

vi fumem conferre teneatur ? 

, Arirus.qui dotis no- 
mine a Parentibus 1000. 
, aureos acceperat , neque 
bona utpote vivis adhuc 
’ parentibus habebat , du- 

* xic uxorem opulentam, 

{ quz jiooo. in bonis ha- 
bebat pleno jure. Et (ufccpto ex ea filio uni- 
co deccfiit. ViJuarclida div ii it {omnia bo- 
na, id cft , decem millia cum luo filiolo fc. 
eundum S&rfll. ®UttCmb. lonbr./a/. 5. 
tflad)bcin. ( deduda fcil. prius przccptione 
aliqua jbttrjClclbcr rnbjtlrinobcrde qua 1» $. 
f incedente ) atq; ita filio obtigerunt 5000. vi- 
dua; itidem 5000. fcd cum mvittfcciiTct hanc 



divifionem , fufeeptis poftea ex fecundo ma- 
trimonio plurib 9 liberis, petebat in integrum 
reftjtuirpr^tcndrns fuinam iniquitatem, quod 
filius prioris matrimonii folus tantundem fe- 
rat de bonis maternis,quantu omnes filii po- 
(fcrioris matrimonii fimul.idq; invita matre, 
qnx omnes ex zquo vellet fuis frui bonis. 
Querebatur, utrum in integrum reftitui pof- 1 
lit ? Rtfpondi, prius quzrendum e(Te,an invi- 
ta potuerit cogi.ut dido modo fua quoq; bo- 
na cnm filio dividcrer;nam Ii ea mens elfct ju- 
ris Municipalis ; ut fupcrftes nolens volens 
fua quoq; bona in(divt(ionem conferat, fru- 
ftra quzri,an in integru rcflitui pofiit? (in alia 
I $ - ,.^j mcn« 
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mens cflet didi juris, ut licii, invita non coga- 
tur fua bona conferre, fcd ita demum fi prx- 
defundo marito velit una cum filio fuccede- 
re, tunc pofle reftitui ea ratione: quod ex er- 
rore divilionem inierit , licet juris error fit, 
/. error it juris & fadi ignor . /. fin. uti gl. C, 
i eoi. prarcipue in tam gravi Ixfionc, Dd. tu 1. 
majoribus. C. eorum unus que tui. & m l. 2. 
C. de refeuid. veni. 

Prius igitur discutienda eft altera quxft io, 
* quam prxmifi. Etfi autem non ignoro, ple- 
risquc omnibus paradoxum vifum iri, h ad- 
verfus tot annorum obfervantiam & invete- 
ratam dividendi confuetudincm contendam, 
fupcrftitcm conjugem non cogi pati, ut fua 
quoque bona veniant in divifionem ; tamen 
conabor invidiis rationibus ofteudere, non 
aliam effe didi juris municipalis mentem & 
intentionem. 

Primum in confcflo eft apud omnes, etiam 

4 qui obfervantiam urgent, quod conjuges 
etiam fufeeptis liberis, maneant fuorum bo- 
norum fqux finguliin matrimonium contu- 
lerunt) domini , neque communionem bo- 
norum induci, ita ut adhuc finguli de fuis 
propriis bonis libere, etiam fine confcnfu 
conjugis tcftari poflint , i anbrf cbf. fol. 259. 
rubr. £)afj dnctn j<Mn. ubi ait, hoc efle jus 
genuum, & civile, tam caelebibus, quam in 
matrimonio viventibus competens, cui etiam 
jus municipale derogare nolit. & fol. 

A10 aud?. &s VnDaber. contraria confuetu- 
do aboletur, idque non tantum in illis con- 
jugibus, qui non bebent liberos, ex eo ma- 
trimonio, aut plane nullos neque ex eo, ne- 
que ex anteriore. fol 263. § fcd 

etiam quando ex eo mati imonio liberos ha- 
bent,/»!. >64 . §. 5 )aabtt Me (fbegemddw/ 
ibi : tron obcii;)cf(Qt(u frintn «Oaab tmD V 9 u» 
«rn/ (nota.bit obttuttfojrtn fct)iib//»/ 263.$, 
£)a ab« / ibi : in Me $(>t <\ebrad?r/ von frincr 
Fini ererbt. item, turd) flantem e rtrfw ynft 
tberfoitimen/ itcm,Mr^alb i jjetl (frrunfen* 
vmb V&cttuticnf J & fol. * 91 . t. £I><lcuf. 

Hoc ergo fundamento polito, quod bona 

' cujusquc conjugis propria maneant, licet Ii-' 
bcri ex eo matrimonio fufcipbntur ; confe- 
quens eft, manere etiam ejus prOpria qui fu- 
perftes eft ea, qux durante matrimonio ipfius 

6 fuerunt' propria: Ablurdum eft enim, per 

mortem conjugis , fuperftiti auferri propria 
bona, aut ea communicari demum in articu- 
lo mortis cum bonis defundri : .Mors eft mo- 
dus folvendx communionis , non induccn- 

7 dx, /, adeo morte, j 9. ff. pro fecio. Auferri au- 
tem ei & liberis applicari,idco ablurdum eft; 
qun eft contra regulam , viventis nulla tft 
h ereditas, i 1 jf* de haud. vend. cum fimilib. 

g Qux quidem regula juris gentium eft , non 
civilis, ideo jus municipale nusquam ei de- 
rogare conatum eft. Et ideo jure municipa- 
li fcorlim fucccditur patri , to feorfim matri. 


fuigulis fciL poft mortem fingulorum. Inde 9 
patri fucccditur in bonis paternis, matri in 
maternis, ut paflim lib.a. de fueeejf. jb intejl. 

Si ergo bona paterna dicuntur, in quibas i e 
fucccditur , ncccftc eft aliquo momento m 
bonis patris viventis fuilfc. Atqui fi dici^ja 
articulo mortis communicari, & per illam 
communicationem , etiam panem materno- 
rum bonorum fieri paterna , eo ipfo intclli- 
gis te paterna vocare , qux nullo momeuto 
patris fuerunt, fcil. neque ante mortem ,' ae- 
que poft monem. Conlcqucnscft igitur o- 
mnia bona, fcil. illa 9000. qux conjugis fue- 
runt durante matrimonio , ejusdem etiam 
manfifle feluto per mortam matiti matrimo- 
nio. Mors cflet modus acquirendi monenti, it 
quod plus quam abfurdum eft. In tempus 
quidem mortis conferri acquilitio poicft uc 
hxrcdi prolit. 1 . 4f. §. cum fimilii. ff. ie V. O. 

Sed ipfc mors per fc nunquam legitur c Ile 
modus vel inducendae obligationis vel acqui- 
rendi dominii. Inter tempus & modum plu- 
rimum intereft. . ; tJt 

Secundo, cum fupra liquide probatum fit 
au0 Dtn Fanft«fcrcn. Conjuges omnes five , 
liberos habeant five non, habere tamen li- 
centiam valide & ellicaciterteft. indi de bonis 
propriis (qux determinantur fol, 263. $ . X>a 
abtr.& relative »n§. S)a abtx.fol. j ha ) Ex 
eo etiam ncccflarib fcquitur,dicia bona , ne 
quidem in articulo mortis pratccdcntis con- 
jugis communicari. Nam alias (equcrcrur, 
aut ceftamcnta pro illa parte (fi non in to- 
tum) rumpi , pro qui parre communicatio'- , •* 
fieri deberet , aut tcftatorcm noil babuiftc 
jus de illa p3ttc reflandi, quod utrumque fal- 
fum eft ex didis iocis. Si dicas, licui Ile qui- l) 
dem conjugi de illis bonis in totum reftari, . , 
fcd fi non fuerit tcftatus , ante mortem con- 
jugis, libi imputare debere, cur ilium caluin 
cxpcftaverit , & in illam nccctfiratcm com- 
municationis fc conjecerit, a rg. I. J nendum, 
fj.fjui fjt udare coguntur. 

Facilis eft rcl'pon(io,jus tcftandi non pen- 1 4 
dereex r empore, & ablurdum efle, cum, qui 
habuit jus.cte omnibus fuis bonis teftandi-vi- 
vo conjuge, illud jus amittere mortuo conju- 
ge, quod etiam Fant>r<djf nusquam disponit» 
fcd illud tamum, t»an <£ fidem cinanta erben 
faflen »nb ivollen/ twelcber tnajten ba* gefcfe<# 
fjfn foll/ Non tcftari vel intcftatum decedere, 
non eft culpa, fit lege permittente, ergo pec- 
nam non meretur. 

Tertio, fi vera efTet illa lententia, criiain 
fupra dixi, ex obfervontia, fequetur* conjuges j |( . 
efle neceflarioshxredes. Atqui hoc nusquam 
dicitur, neque in communi jure, neque mu- f 
nicipali. Ergo, &c. Imo hodie nulli pbn^ 
funt amplius ucccnarii bxrcdcs,nc liberi qui- 
dem, ut notum eft. Njinad omnes' bxicdes 
pertinet §. Item,fi> <Elng(f<gfCn. fol for. 
Ergo cum ian&KCfcfidifme dicat , in quibus 
cafibiis 
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cafibus fpeciate non dispofucnt , in co fc- 
qucmlum effc jus commune Cxfarcum, fc- 
quicur cum uusquam difpofncrir, conjuges, 
in e afu exigentium liberorum , dTc nccclfa- 
rios hxrcdc* , manere haftcnus jus commu- 
ne, ut volentes tantum fmt hxredcs. 

■ Quarto, animadvertendum cft, quo loco 
tradat f antwtfcf didam fucccrtioncm conju- 
gum , feil. fol. ij6.fub rubrica. n>t« 
wclcbe jtfntxr faprinanCtr «rjcugr/ «nanto» 
crben (blftn/prrlupponirt crg6,&afjQr()<loit 
CfRfllltXrcrbcn ttOlkn/ ficut etiam in aliis ca- 
pitulis omnibus iuccdlkrnts ufurpatur hoc 
verbum foDttt/ & tamen non importat neccf- 
flUtttn, ied prxfupponit voluntatcmfuccc- 
dendi: taijtenurt «nantor crton n>eQ«i/ne- 
certe cft, ut omnia fua bona conferant, au£« 

gerommen j(jr<n toflimbrm 2torau*. 

Nam quia hic ratio admittendi conjuges 
ad fucccrtionem cum liberis; cft contra jus 
civile, ideo jus municipale voluit cos quidem 
fdmittci e , fcd ita, ut (ua bona conferant, fi- 
rut alias jus novum civile admittit emancipa- 
tos contra jus civile venis, fi fua bona con- 
fcrjnt. Si ergo luperftes conjunx velit abfti. 
nere bonis & fuccertionc defundi, debet re- 
tinere fua bona integra. 

Objicias adhuc, non porte locnm crte huic 
fcntcr.tn , quia prxdefundus debuerit fu- 
perftiti legitimam relinquere, id cft, virilem 
cum liberis, & fi non fecerit, tamen eam le- 
gitimam ipfo jure competituram fupcrftiti, 
ut f. d. $. Sed rcfpondco, illum §‘. loqui de tc- 
ftamentaria fuccclfione , nos de fuccclfione 
ab intclbco. Emancipatus debet etiam Icgi- 
timain accipere ex te fla mento parentis, & fi 
non accipit, fitpplrnda cft ipli fine collatione, 
fi ‘nihil in eadispolitum fit teftamento pater- 
no, Et tamen ab inuftato non aliter fucccdit 
nui conferat. 

Quinto, ficonfuctudincm & obfervantia 
totius Ducatus urgeas : rcfpondco obfervan- 
tiam Se confuetudmcm tantum in co crte, 
quod ita fucccrtum (it kadenus. Non etiam 
in co, quod neceflari6,& contra voluntatem 
fupcrlf itum conjugum ita fit fucceffum. Car- 
ici um, conflicturi» prarcisc & in terminis 
probari debet ab allegante. Pone taine»,crtc 
confuctudiucm etiam in hoc ; tamen dicam 
effc irrationabilem, ut quar multa ablurdain- 
, vehat, feil. communionem bonorum*, contr* 
alios textus to§ iantoccbrtf/ hireditatom vi- 
ventis, fraudationem pofteriorum libero- 
rum, &c. Itaque (nt apertius dicam) faten- 
dum cft quidem, morte conjugis induci com-, 
munioncin (fi ita libeat appellare) incafu d. 
20 !•/*£/#*• Non noflent confufa dividi, (nili 

f irius edent confufa) fcd communionem vo- 
untariam non ncccrtariam , qui tamen ipfa 
communio non cft proprie communio, qui 
fit, ut atiquandiu duret ad communia lucra Se 
damna, ficut illa, qui cft inter focios. 




qui fit jure focictatfs , qualis etiam cft illa , 
qui inducitur inaliouibus locis (ut inGal- 
liis) inter conjHgcs ftatini tempore initi ma- 
trimonii, ut tcftatur Kodcricus Suarctz , de 
aequa (Us Conjugum, e re. 

Sed tamen collatio & momentanea com- 21 
municatioad cftcdum (ucccdendi cum aliis, 
ficut in qualibet alia collatione, bona ita mo- 
mentanee communicamur. 

In lumina , hic communicatio habet om- 1 * 
nia propria collationis, de qua in tt. jf. & e. 
de coU. non habet autem propria communio- 
nis, de qua in t.ff. & Cod. pro focio . 

Hoc ergo polito , cllc talem communica- 
tionem, & dubitetur tantum , an ncccflaria 
fit, an vero voluntaria , cur non in dubio il- 
lam interpretationem fumamus , qui vitio 
caret? l.in ambigua, ff. de leg. ex qua fc. nul- 
la fcquuntur ablurda, cum ex altera multa 
fcquantur abfurda, ut fupra cft oftcnfum. 

Sed ut ebrius pateat, intentionem &<fj 14 
iantocctomi* / non fuifle onerandi conjuges 
contra jus commune (in quo conjuges bona 
Tua retinent fine diminutioncob mone coa- 
jugis) ied honorandi ultra jus commune (fe- 
cundum quod inter conjuges non cft iu ere i- 
lio: nili poli multos alios delicientes, puta ii. 
lios, parentes, legitimos live confanguincos, 
justa t.ff. unde vir uxor .) non auferendi quic- 
quam, Ied addendi conbdcrcntur. $. r\i abtr 

S^tlCUI / ftl. 26 ). & [tljtf. & cjp. RIU, (Jjjf, 

ItutMt jUnter. fol. 2pi. quibus disponitur. 
Conjuges live liberos communes habeant f- 
venon, non poifc alter alterum exheredare 
vel prarterire tcftando de bonis fuis. Cum 
tamen jure Ctrfareo ne quidem opus ciiet ex- 
lncredatione ; fcd & absque ea non fucccdc- 
renr. Hoc amplius conliJcranduro cft, quod jfi 
i* d. (dp. tead ^btlrur fol. a,a. his verbis di- 
fponiiur , ai, VII (fntm jttnb <ttbu|)tr/fe wi 
»nb nltbt roenfqtr foD tln Nm 

dntern tion ftintm Qut ( id Iupra dchnitum 
cft fol. 26). $. ba abtr. & relative ad illuni Io» 
cum fol. 262. i. ba abtr.) |u»trla|T<ii fdbul. 

«9 ftijn/ bajiin te* enititur ofmt fbnbtt 
btnjfqfutt 33 t|a*/ uf*t baib fommtn / fon« 
btrn 111 'Pjiainiung ’tnb v?r6aliun9 if(itli*tr 
t itb »nb irtn» tlnanbtr in ttm jrnljtii / fo fit 
foi'f* c>bn 3 t|?amtnt bentliianbcrtrbtn me*, 
ttn/ jimt glti*miiffig|itn btbtntftti ent t*al> 

Itn Vides intentionem iantre*f(nd/ conju- 
ges honorandos eff. legitima de bonis de- 
tundti conjugis (contra vel preterjus com- 
mune, ut Iupra didlumeft) etiam illo calu, 
quo liberi communes lupcrfunt, bo* feDfn 
ficte til*t lel*ill*bet> bi|tt legitima elatem 
neiilgiltn ibi, (fo MI ent nl *i wtnlgtr) bltl. 
btn laffim / fenetru t a meljreit bem (tnigen ge> 
iKfi Mib jum <jlei*m,iffnjjlcn/ fo |ie ab inte- 
ftato taen tnianterttbtn nie*«n. Ergo pr*- 
lupponitt lantrtrtjr/tJf fit ab imcltacocin 
intlirtra ala iegmnuoi eon flnaiittr trbtn 
Mlitbtn. 1 4 . quid 
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*7 Quid igitur putes, {dnfttvtbf didurum 
fuiffc in noftro cafu , ubi mulier non cantum 
non confbquitur legitimam de bonis mariti 
prxdefundi , fcd etiam de fuo magnam por- 
tionem, fc. aliquoties mille florenonim per- 
a 8 dit; Vcrfamur erg6 hic (fi usquam alibi) in 
illa regula juris, indudnm vel datotum ad 
unum ctfcdum, non debet operari contra- 
rium. /. legata inutiliter, de l«g. i. I. legata de 
adtm. legat. I. ult.C. de prapofitii agent, in reb. 
Sc infimcics apud confulentcs, indu Au m fa- 
vorem non debet operari odium, ut hic, Sc m 
fpccie, indudum ad ampliationem, non de- 
bet operari diminutionem. /. quod favore C. 
de leg. latcjolt. Jac. de Leonhardis inter eon - 
filia Erani, conf 117 ■ 

^ Quid igitur abfurdius cogitari potcd de 
idnbrccfct/ quam quod voluerit, conjugem 
intedato moriemem, Sc nihil tale cogitantem 
nocere conjugi fupcrdici , qui tedato mo- 
rieris usque adeo nocere non potuiflet,ut 
etiam de fuis bonis prodefTc cogeretur, 
j o Sed obiter etiam animadvertendum cd 
ratio didi $ atftrccbf / ibi; |ti ^fluniqing tnt 
tftMicfecr iub ®ub ium ex qua 
inuiligi poteft , quare ianftrt&T contra jus 
commune nou tantum intedati fucccfiTioncm 
det conjugibus , (cd etiam legitimam neccf. 
I 1 lario relinquendam datuar. Cogitandum cd, 
jus oodrum ^ hridianum in eo etiam recef- 
lulc a jure Cxlareo , quod hoc facile diflol- 
vuntur matrimonia, vel mutuo confenfu vel 
etiam caulis non femper usque adeo gravi- 
bus. I fi tonfiante. C. de repnd • 
ja Nodro jure neque conlcnfu neque caufis, 
nifi graviffimis, & non ut olim, voluntatis re- 
pudiantis, fed judicis Ecclcludici cognitio- 
ne , judiciali fcnrcntia & feparatione divor- 
tium aut repudium eflcpcrmillum.li.rg6 ma- 
jus cd hodie vinculu matrimonii ,& fandius 
ejus jus, quam olim. Ergo merito major af- 
fectio , major amor , majora ejus amoris Sc 
affectionis adminicula atq; incitamenta funt 
Iiuiuctn.ibi, ju flan*nn$ t>n& $ rfc Jlninq :c. 

• 3 Moribus & rchgiouc Chi idianu ardius cd 

vi . n 

vinculum inter conjuges, quam inter paren- 
tes & liberos, mei ito igitur uidudum cd, Sc 
quidem liberis debetur jure conununi legiti- 
ma Sc paremibus, ita etiam jure noltro Clui- 
duno debeatur conjugibus. Sed h*<- obucr. 
Conjuges ergo hodie, ratione bonorum luo- 
iutn & lucrorum, non debent cllc deterioris 
conditionis quam olim apud Gentiles , fed 
melioris. Ita enim volunt leges nodrz muni- 
cipales. Verum cd , quod omnes objiciunt , 
minime mutanda tflcqux certam interpreta- 
tionem fcinpir habueiunt, l. minime, ff. de 
logib. Sed rclpondco, illam legem pertinere 
ad ca,quz certam &: legibus aut mente legis- 
latorum uon advcilam , non abfurdam, non 
irrationabilem interpretationem habuerunt. 

L nam abjkrdna. ff. de oper, lebert. Ad nodru 
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vero cafum pertinere legem, quod fine. ff. de 
legib. ibi quod errore primum , deinde con- 
fuetudine obtentum ed, in fimilibus non ob- 
tinet. Quod & rcfpondeo ad id, quod fuprs 
de confnctudine tetigi , nam ne quidem coa* 
fuctudo appellanda cd, quam error induxit. 
Nam confuetudo inducitur feienter contra 
legem ex confenfu tacito populi. Hxc con- 
fuetudo induda ed ignoranter (ecundum le- 
gem municipalem, uc putabatur per errorem 
fine confenfu. Nihil enim colcnfui magis cd 
contrarium quaoi error. 

Poflcni hic inducere de abfurdis intelle- 
dibus & confueiudimhus, quod nullum jus 
faciant, tm& mc&r 3Ktfcbidu4f<pn&y ut lo. 
quuntur Rcccfius iinpcrii, fcd illa obvia funt 
omnibus. Hxc putavi ad hanc rem quam o- 
dendendam fufeepi, fuificere, quz iorcallcdc 
clarius & uberius demondrabuntur ab aliis, 
ubi hz fententia non air.plius tam riova & in- 
folcns, icd humanior Sc benignior videbitur. 

Rcdabat dicere de colljtioms jure, fi con- )5 
junx conjugi tedamento relinquat legitima, 
vei non relinquat quidem , fcd ea, lege mu- 
nicipali nihilominus prxdatur & piztUmia 
fn,d.ftl. joj & aie. an conferat bona fua 
conjunx fupcidcs? Nam ab intcd.ito con- 
ferre, liquide, ut opinor, probatum cd. Et 
quidem lccundum analogiam juris commu- 
nis dicendum cd, & hic (icilicet cx tedaincn* 
to) conferie.fi velit fucccdcre, five minus, 
five amplius tedamento relictum fit,ut om- 
nino eadem ratio fit fuccedcndi ab intedato, 
vel ex tedamento, quoad collationem, argu- 
mento autb. ex teftamento Cod.de tollar . 

Nec movet ine, fi quis objiciat, multis ca- .4 
fibus inanem forcdifpofitioncm didi §.^4 
afctr. fol. a6j omnibus fcilicct illis, quihts 
fuperftcs conjunx conterendo bona fua mi- 
niis habiturus edex fucccffione, quam habi- 
turus eflet abdinendo , ab hxrcditatc prx- 
detundi conjugis. Imo vero, omnibus 
omninb cafibus inanem fore didam dispofi- 
tioucm, qux velit, ut fuperdcsconrequatur 
ex bonis tedatoris legitimam atque confe- 
rendo, illam confcqui nonde bonis tedato- 
ris, fed partim de fuis, partiin de tedatoris, 

& muliis cafibus plus viciffini amittat de fuis 
propriis , quam confcquatur ex bonis defuo» l 
di ,&c. hoc inquam, non movet. 

Nim &; emancipatus Sc fuus omnis inditucn- 
dus cd in legitima ialtcm, aut illa ci relin- * 
quenda. St tamen u:ei que confert, tam es 
tedamento , quam ah imeftato bona protc* 
ditia, ubi itidem fxpc contingere potcd,ut 
emancipatus plus conlcrat, quam ablaturus 
eflet. Jus inflitucndi hxrcdcm,ac relinquen- .g 
di legitimam, feparatum cd a jure collatio- ’ 
nis, utrumq; fuis fpecialibus rationibus cod» 
dituedum ed in univerfum.ut omnibus cafi- 
bus profpedum fit, id ed, etiam illis cafibus, 
quibus emancipatus , aut fuus nihil proprii 
■g habet. 


iixn & 




Consilium CLX. 


habet, quod conferre poflit, aut cum minus 
habet, quam legitimam, quo cafu utilis eft ei 
dispofitio juris, quz eidem in cffcdu inutilis 
foret, fi plus amitteret conferendo, quam re- 
19 tinerct abftinendo. In abftrado tamen , & 
fine confideratione quantitatis , quz confer- 
tur , omnimodo utilis & ncceflaria di< 5 fn dis- 
politio relinquendi. Ita hzc omnia dici etiam 
poliunt in dispolitione, d. $. l)a abtx-fol. » 6 j, 
de inftitutione conjugum. Sed tamen non 
diftiteor, in hoc cfle discrepantiam, quod 
emancipatus conferat tantum bona profedi- 
tia , ut didum cft; Sed conjunx omnia. Et 
qui profeditia bona habet, & confert nihi- 
lominus, dici poteft habere legitimam ex bo- 
nis patris, utpote a quo profecta lunt. At qui 
^ adventitia confert, ut conjunx, & nulla for- 


105 

tafsc bona habet a conjugc profeda, is non 
poteft dici ex bonis , & de bonis conjugis 
przdcfundi habere legitimam. Unde hoc 
defidero injure municipali, quod non fpc- 
cialitcr & nominatim determinaverit. Vc- 
runtamen illud ita neglcdum efle cum vi- 
deam , etiam emancipatum olim adventitia 
non minus, quam profeditia contuIilTe, /. 6 . 

C. de collat. & ibi Cujae, in parat, num. 6 . jr- 4 
gnmento.l. /- in prine. (7 $,qui ab bofiibus.& 

$. [*<{• ![• *°d' nihilominus ci fuillc legitima 
relinquendam, licet non jure civii, fecundum 
quod conliftcbat tcftamcntum, tum tempo- 
ris tamen jure prztorio data bonorum pof- 
felTionc contra tabulas, $.tnunctpAtos t tnJhr, 
de mfttt. liber. &e. 

David Magirus, D. 


Confilium CLXI. 

\^in dominus fundi fervientis,in eo quiiquam facere poffit,per quod ufus fervitur is de- 
ttrior ,tncommodiorvc fiat, vel etiam impediatur i 

IQtt tfaU/bardbtr vnftt fubfignirltr Decani onB DodJorum 6« 3urifl(n Fa- 
culidt fftmtintr -Oe&tnfdjul ju Idbingm Oifcljificf) <©tBtntftn fadiunftis 
ptzcjpuis dubitandi & decidendi rationibus.) btgtf)» tpirD/. 
tursit fid) filrnli* alfp : 

© ifl Jtcifcfjm Jgmn 6ap (cltfeer ipini, / tvddtett er fSr fefrt <Fi<jen» 



Sj2lte<Eppfingi©urmt((ltrg/ 
vnb -Otrin 2bra{iam ®?ul« 
Itr</0trf*ivtrtvanbimt&t« 
1 1'cber £augfraivtn t»(< and) 
Jfcinrt ©tcftn ju Sflurrfngai 
tlgtnt(iumli*tnJC)( 5 uftrn pii 
©*turtn/ttn are, vnib ittrtr juvor nftmafg 
Vbtrbauttr ipiag gtltgtn/alfoiba(ifof*fr<pia{ 
jtoar fornrn gtgm btr ©affui «ano frtp/abit 
fon|tci> auffbrm 6t(ttn mit J;duftrn tmbgt. 
btn/ in btmt auff titiet ©tfitn -Otnn ©urget- 
Bittfltr <Fppiin« -Caiig /vnb Jb)trm abradam 
SKuflcrg ©*turtn/ nir gar jum fcalbtn rfetil 
«n bfftn tpiaR (WfTtt/ abtr auff btibtn iftibtn. 
fh«n auebjmtp Jpduftt/ ndmbH* fg&rngt* 
ba*rtn -Otrin 3 HuHtr< vnb tineo ©tcf tn ©t< 
faufung gtbatvt. 3 ngca*ttt abtr por mifjr 
«M&unbtri 3 a 6 rfrt 1 ndmbild) anno 150;. 
•noffeben btn ^nnfiabtrn bttbtr <J)artf)fptn 
■tifluftr vnb @<±)ttittn/ rtefctltcbtr 2tugfprut±) 
<n$till/bafi tin ©ifi?tr.Ofrm fffiuUtrO -Cang. 
(ratem ©t&aufung / SRadn (tabtn foflt/auff 
blftnt tpiari mit btfllmbttr$?ag(rcvercntcrj 

jumifltn/ vnB ftintr Btn anBtrn an Btv 
fmfahtt/ oBtr anBtrn jtif tn nngtfd^r# 
hdj/irrm nocf) tngtn foD. au* no* fer» 
utro trtrfl (n 2lnnoi«oj. auff abtrmaio por« 
gtfalltnin bit BRlgiffatt btnljjrtnOtn 6trtlr/ 
tin©tf*tib (btfftnGopp /«* ««>». ». btpgc. 
fisu vno trtl*tr/ ivtgtn vnbtrlafftnit pro(e- 
ention angtmag Ift appellation.in ©3urrf It*, 
ftfr gtlangt.) fur £tnn SJBuDtrt ©orfa&rtn tr. 
gangtn / au* vnbtira*ttt SJtngemtloret 

^tn sautgttmtifltt <£pplin ni*i in abrtb/ 


ijiumb a*ittj niiifintt Servum btf*n>cnr 
vnb Ut (nn&abtrt JJittin 2)fr';Ut rst CSrJaufung 
auff ftlbiatn OTifrffari fialttir ivit au* baru. 
btt btn Sffiaubtl »nb (?lnfai;.rt (11 Mt 6*tu. 
ttn jtigfbraucttn btrt*iMt. 3tf 0* bifi finii. 
II* (inbangtf<a.l/t(ui fi* -Ctn (Eppiin vn. 
btrfangtn 1 tntipiinitn ^laij aUtrbingO juu< 
btibanuniangifi^tn tt jmi(t»(t man bifftfir 
bttl*itt ipiirb ) porgtnommin / biftn nnvm 
^Sao auff fript ©lultn jufr?in/»nb tin 3fjd( 
btff pnbtrn 6iorf< atgtiiijirm ?D!uU<rO ©t. 
^aufung juiafftn/ mit fol*tt prxtcniioa 
ob folttn (itrbur* -Ctn SRulIit vnb bit ftini. 
g t/ wtbtt imSingang/SBanbtl^u - vnb ©n» 
fj6« gcbfnbtri / no* au* jfinin m ®!((lii. 
gtn / n>il*tg in btr ©ucfnt vnbtr angtunnt 
ntmtn ©au gtf*t(tn mupit/vt ttvi^rt ivtrbt. 

£)b»o( nun -Otri ©pplfn no* btr^tir nir 
gnugfamb bt f*tiiu / ba^ ffrlulgit pag jfmt 
aDcin tigtn*umblf* jugtfcotig ; fonbtrn vi(. 
mt^r juvtrmuitn/ tvit ftlbigtt tnnvtbttg btt. 
btn 9>art$tptn gtmtlnrobtt btr 6ian jufian. 
bfg/vnb tin aumtfnb fcpt ; btn Jafl )tbo* gt. 
fitqt/ fg IVtrt mil pritcntirum dominio auff 
©tfitn i)trin <Epp((n« r!*tig / au* Jb)trm 
STOiiDtr» (fjjtfra» vnb 5?lnbtr wtgtn jbrt* 
Jpauftg vnb ©*turtn/(afg praedii dominan- 
tis ) fi* afltln auff biftm iJMag tintr fervitut 
btff ©3anbtl8, ©nfajn vnb QRifiltgtngijugt. 
brau*tn : ©tntbtn abtr bur*^)ttm (fppling 
©orfrabtn nt*i aStfn btr ju -Otnn 'JRuiltrg 
©tfiaufung gtjorigtr ^ung mt(ri(til*ln 
irutfnt vtrbltibtn mugit / ©onbtrn au* bit 
€lnfagn mit btfabtmnQBagtn/ na nf*t 
gintddj 
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jjamjNtfc/ jcbocfc faf? affcrbfn 3 (®ct( m an friite 
gnugfatmSBcirfn sum Ovaucf (>ab<n fonbtO 
icnomnun aurtc. JD<r<iu»<«ncn tfl auff Dffb 
mal$ DftSrag/ tm& rnlf farwn SXtcbrtarunDcii 
aufjjufu&rcn : &b -Ocn £ppl(n »orf)ab<nben 
Q 5 a»auff(Trlwi$tm 9>la$fn &a* QBwf ju|i> 
Ijcn/ zdificiumqire fufpenfum.cum pilis fub- 
jcttis jucxftruirtn &<f 2 $f : Qbtx MlmefjXlWt* 
gcngcflantxnct fcrvituc, (ficmic mnju&alrcn/ 
fcbulM* fac? -Ofcrauff nun wifcr trforbm 
Q 5 ct><ncf <n ju<rojfncn/ crjcigcn |icb jmar crlfi 
d}t ntr fcblccfcf fcfctfnltcbt Xxfadjtn t>nb mo- 
tivm/ fcafj fyxi (?ppl(n sure Sus »nb 3 )?acfof 
tab</ folcfccn por&abcnbcn Q 5 a® £mn 2lbra» 
$am®?ufltr# sani} »nt>ft§fnD<rf furjumimn/ 
tnb (n ba* QBcrcf jurfdwn. 

, £>ann <rf?lid) i| t pnrcrbors<n«n SXccbKn#/ 
dominum przdii fervicntis io fuo facere pof- 
fc, quicquid vult, L 1. §. dc nov. opcr. & $. 
item ajunt.de aq.quotidian . & aftiv. Modcft. 
Piftor. conf. 14 . tum. j. Marcus, dectf. Delphi . 
499» n. 1. vol. t. Gail. obf. 69. n. 7. & g. Itb. 2. 
1 pralt ebferv . Quilibet enim rei fu* mode- 
rator & arbiter cft, /. prafts . C. d* fervit ut. I. 
in re mandata. C. mandat. 

S Sic etiam dicitur , qnod fervi tus (it res o- 
diofa , & econtra favorabilis confervatio li- 
bertatis, /. libertds. ff. de R, I. Cravctt. conj. 
292.num.3- vol. 2. Koppen. decif 1/ num. a, 

4 Hinc zdificare in fuo licet cuique, /. ditius 
C. de fervit. I. cum eo l. imperdtores ff. de fer- 
vit. Vrbanor.pradtor.l. proculus.ff. de ddmno 

5 infetto. I. fluminum §. fin . ctiamli tale ardifi- 
cium noceret vicino, dum tamen principali- 
ter fadum (it, ut fibi pro(it, non autem ut vi- 
cino noceat. Alex, in confil. 174 . coi. 2. in fin . 
Vol. 2. Decius, in confil. 4S9. coi 3. in pr Jaf. 
in confil. 32. coi. 1. vol 1. & in confil. 9$ . eod. 
vol. Berous in confil. 134 . n. 26. vol. 3. Marlil. 
in fing. if4 . Boer, tn decif.320. n. 4 ■ Cephalus 
in conf 130. n. 2. Menoch. de arbitr. judic. caf. 
tf6. n-3. & feq. 

5 Nemini enim facit injuriam, qui fuo jure 
utitur, l.fi quis donaturus,^. fi quis indebitam . 
ff. de condi ft. ob cauf. l. injuriarum. $. r. ff. de 
injur. 1. 3. §. is tamen . ff. de liber. homin. I. nui - 
^ lus videtur, ff. dereg. lur. & non meretur quis 
pccnam ineo, quod facit, lege permittente, 
i. Graclius, C. de adult. 

In dubio autem cenfctur, quis zdificare ad 
® utilitatem propriam, non ut noceat alii, late 
Surdus confil . 134. n. 1 2. ubi quod fortius cft, 
9 fubjicit, ubi quis facit mixta ratione , ut fibi 
profit & vicino noceat , fuftinetur aedificium 
ex caufa, quz prodeft, allegat Baldum bi alios. 
[0 Qua ratione etiam illud extra omnem 
controverfiam politum cft, quod dominus x* 
dificii altius iftud, invitis eti a in vicinis, quo- 
rum profpc&ui & luminibus officit , tollere 
queat. /. altius. C. de fervit, l.fi ttbi 10. in fin . 
C. eod.&l. cum eo t.ff. de fervit. Vrbanor. I. 
Proculus 26. ff. de damno infett. I. /. §. denique 
Uitrcellns ff. de acq. pluv. arcenda, 
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Quarta, 

2)nb obgktt&fur* anbcr/ ftttgtbadKtm 71 » u 
bra(;am tOZuUcrn / bl< S)((nftbarfc(r bic v8in: 
tmb Xutififjxt 1 tek aucb btf? 3 W((!<n^ an fo(* 
cb<m 3>1 <iq gebu^rr/fo »tr< jcbodj folcb< b(cn|b 
barfdt b<m (Epplttl tanquam domino przdii 
fervicntis n((bt Ptrboffm/folcbtn 9)lai} jupbrr» 
ba»f n. Alex, conf 231. incip. ponderatis his t de 
quibus in themate, &c. per tot. vol. 6. Ubi 1». ** 
2. illud maxime procedere affirmat in fervi- 
tute ejusmodi conccffa circa prxdia Urbana. 
Eandemque fententiam late confirmat Bart. 
Socin. in confil. ior. incip. profequendo ordinem 
fupradtttarum quaflionum, &c. n. 1. pott pr.& 
confil 141 . incip. confideretis falli contingen- 
tia. &c% n. 1. verf His tamen non obftanttbus. 
vol. 1. Atque hinc in (iinihbus terminis con- ^ 
eluditur , quod permiftum fit domino agrum 
fervientem reducere ad culturam, ita decidit 
Cravctta .confil. 292. n. 4 . adducens rationes. 

Primo ex eo, quod (ervitus acquifita dica- 14 
tur tam diu manere, donec res manet m ftatu 
przfcnti. /. quaro. §. inter locatorem, locati. L 
quod fervis, de condiit, ob caufam. Vnde data 
cultara fervitutem pati diminutionem. | .sfc.r» 

Secundo, cum fervitutum materia ftrida 
fit, ut non recipiat extenfionem perfonarum 1 
& a&uuin, diverfa funt jus pafcendi, & pro- 
hibere, nc fundus ferviens ad culturam redi- 
gatur. Nam jus pafcendi continet fervitutem 
affirmativam, jus vero probibendi culturam 
negativam, quz duo & materia & causa diffe- 
runt. ut declarat Aym. Cray. d. conf. 292% «.*. 
pofi alios ibi allegatos. 

60 Aftb fuit Mtw feldxm u 

SPuiMit lutt^aufirm 99 ur^(rmti| 7 « <Spplln< 
fm cmjtieaiifr/Cag 26 ta^am QRuItcrn fur* 
fol*m Dorfjabtnixn Q 5 a» / wrll man tenfri. 
bl^cn atiif @iulm juffijrn urrrartru/ an frfmr 
Ijabtntuii 3 up : »nb (Einfaftrtfn Mr ®*ojrr <(. 
ttfgt 33 «fi(n 6 minj/(Engung/ ©prrrunj oMr 
btrijltt*<n®tf4nurl(3f <i( n(*i jujtfugi wtt< 
t></fon6<rba(i frJKuIIrrfl* b<r Ju-vnb 3 (ug< 
fafw/in brmtlrt ©*currn/ clntn n>rg alg bm 
anbrrn ean? tmbtrfctnbrri <jtbrau*<n bonnr. 
6sf|lau* mol imxrmmtn/ bafiobgrbadjrc 
SSurjrrnKifitr (EppK/ jfjmt frlb(l<n bur* |bl. R 
*(]> rorfiabfnbrii Q 3 am auren 9 luijrn »nb 
commoditai f*a|f(ll finb«. Jam vero cogi, 
tur ijiiis etiam in fuo, nc dum in alieno, in 
quo jus fervitutis cantutnlubet, facere vel pa- 
ti, quod libi non nocet, & alteri prodeft, /. i. 
infw.ff. fotui, marnm. I. fi quii / i pulchrum ff. 
it Rtligiofis. I.m Cudittn. ;g. ff. it tttll.U 
quid pottut. ff. di SCI. TubtU. vulgdt. 1 . 2. i. 
ittm Vdrus. ff. dt aij.pluvu. 

brrftli* fo teirb ju OSciJwlgutij JJrrm 
C 9 ura(rmei|lrr<Eppllitg intcntion.no* rki- IT 
ter <ln<J(fti(jrf/ recepti juris elfc, quod is, qui 
alteri fervitutem debet , circa illius ufum M 
caula variare, & aliquid immutare podit. Ii 
hoc ipium line magno incommodo & dispen- 
dio illius, cui fervitus debetur, fieri podit, 

'• ’ * justa 
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jariagloiTam ordinariam ml.finjut. m feri. 
M hctret.ff. de finit. & ibi Br. »./. & Paul, 
de Caft ro, num. 3. qui illam ad hoc commen> 
dam& notandam cflc dicunt. Carpol. in tre& 
it fcrvtt. rufiic , predior. cap . i. n. 7. Borgn. 
18 O^ c.deeif.num. 37. lib.f. ubi fupra addu- 
MB' regulam» quod fcilict fervientis fundi 
dominus nihil quicquam in praejudicium vel 
<JP» modum P r,£ dii dominantis facere dc- 
bmtf intclligendam eflTc offendit de incom- 
modo magno fi e confidcrabili,non autem de 
IfiSiWarn etfi jure feripto deficeremur, arqui- 
Cff|8nnen ( ut alibi feriptum reliquit Paulus 
fuggcrit,quod utilitas alicujus magna 
c|no alterius incommodo potior eiTe,nec 
da binum tertii modicum, magno ac evidenti 
alterius commodo obftarc debear , argumen- 
to text. in l.un.%. ftd& fi Alia. ff. ne quid tu 
fium.fubl.gl.in l.e. §.u. Varus, tu verb. noci- 
tum ili fi. de aq. fluv. anen. Bart. m l. de pu- 
/iM,f fi quii tires. n.sff. dt aperit nov, nuntiat. 
'SpfJrS. Rationes decidendi. 

9 Bf(»o( hun D(« corfjtc tmgefu&rK dubi- 
** “n* rationes nitfct ger(ngf*a?lgen/ fontem 
fldtcfcn 2Jnf(5«ng.<6o rpitD )tcocb tw* 
tlika »n»tt{rtnbm mtr befetm Perflant tnt 

®ront gtftfioiTtti ,nt dccidirt/ora fittn £9m> 
lltonfifc Spplm tmfjabtnDrr '3<ui bent H> 
tMtom Siulier an ftintt 3« : »ttb auffujirt 
Wr©<fceureni oter au* nur aOtin an bem ml- 
(llseinigt JfttjiinNrtmg/aiiliru* oter ffia*. 
fjell (i»ma(fentann allem anfefcen nadjfol. 
rtKtQSa® anb(t|I ni*t ftirgtjxn fan) infBgen 
ftttl tag aufffoltbengaU et «Epplm fol*ni 
f/rjumljmtn m*t bcfttgr/ fontern fiet) teffen 
wmJalKii f*uib<g. 

CUri enim juris eit , dominum fundi fer- 
j) sternis, feryitutem vicino fuo redd conftitu- 
. deteriorem facere non poife. I. ferrttn- 
fi antea.ff. de fervit. pe ad. utbatm. l.ftd 
iit. $. proprietatis, ff. dt ujufr. I. ttfi forte, 
u.ff. fi lenit, vindicetur. I. certo generi. §. 
ttcs.fi. de fervit, pradier. rufiic. 1 . 1. S- La- 
to putat, ff. de aq. quttii. & a fin. I- infrau- 
ii Cuditor.fi de lur.fifc, Cravctt. eonfil. 
i ». i. ver fi Erga fi tompetit. v ol. 1. Bartol. 
«Udivorno i, fi ftudum. n.f.ff. folut.matti- 
I GaiL obferv. Oy. u. f. lib. a. 28 tr(. 

K*f- pare. a. tit, uh. Rjminald. 

f t6. n . 14. Surdus» conf n. at. 

"^uod ex fencentia Doctorum usqi adeo 
-i habet» ue impeditus a domino fundi 
Jtc , propria authoritate impedientem 
ere poflit. Cravett. confit. 4. num. 7. vel. 
ali. tta&. dc fervit, prad. urban. tu dt 
nt.tign. immir. n. it. verf fi ptrfina Ec. 
Ufiica. arg. I. (cient tam. $. qui cum aliter. 
lAqutl.l. r. C. unde vi. 

/Quamvis autem , qui modo citata funt 
i non exprimant in Ipecie dominum fun- 
rns , ne ad modicum quidem iundi 
ijudicium, detenohorem fer- 
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vitutfs conditionem fiiffere pofTc,raitstamcn 
hoc ipfum importanflp>eteriorem n.imquc 
fervitutis condi titionem facit, non tantum 
is,qni magno cum detrimento domini fimdi 
dominantis, fed etiam qui modico cum ejus- 
dem damno Sc incommodo’, ufum fervientis 
minuit vel laedit. Proinde jus prohibens, fer- 
vitutis conditionem deteriorem fieri, etiam 
ad deteriorem rationem modici praejudicii 
fpedfat. Cum, quod regulariter difpofrtio in 
jurenoffro,de damno vel prajudicio alterius 
fada, etiam dc modico ime fligenda fit, glofT. 
in(. eum olim. extra de confutt. quamallrgnt 
fic fcquitur Bertrand. ctnfil. ) 7 7 . n. j 6 vl. 6. 
tum quod verba generalia, generarim cx.^u- 2 i 
diuntur. I. dt pretio. ff. di pubi. jud. 1. 1. $. ge - ’ 
ntraliur ff. de bonit uubou judicum pofitdoid. 

Omnia enim includuntur generali veibo, 6 
Bald. eonfil. ipi. in teftum. lib. /.nec incertum 2 _ 
quicquam a generali fermonc relinquitur. ' 
Cravett. eoufrt. jjj. n. 4.. Atq; harc lutei pre- r g 
tatio generalibus verbis apta, eo magis hoc 
cafu ufurpanda,quo agitur de jure fic ufu lcr« 
vitutis conferrando : femper autem difnoi:- 
tio, qua confcrvatur jus noffrum, favorabilis 
cflc dicitur, tfi unus. $ pA^usnepeterer.verf. 
quod& infpecte.ff. de pget. & dispofitio favo- 2 „ 
rabilis late accipienda eff, Signorol. eonfil. a». 
coi. #. verf. tertio decimo, per 1. 1. $. nundatto 
i ttT * sn9 ftTi.ff, de oper nev. nunc ut. /. 
r. ff. [olut.metrimgn. fi c ideo opinio in duhio 
potior habetur, per quam jus alterius confer- * ° 
vatur, Paul, dc Caffr. eonfil. 106. dubia, in qui- 
bus queritur, coi. 2. in fin. Itb. 1. Cravett. 10 n- 
fila f9*. n. 62 & eonfil . 491. n. 13. Et dispoli- 
tio favorabilis largius interpretanda eft, cap. ^ 
fin de prebend. juntto cep, pen. de verbor, fign. 
cep.odie, deR.i.in. 6. 

Accedit hujus rei confirmationi, quia, qui 
jus aliquod, vel ufum juris tolJere non potcfl, 
nec minuendi poteffatem habet, /. eum filius, 
in fin. ff.de t eft em.milit, l.quoi de bonis, §. fin. 
ff. ad L. Falcid Lfi optio, ff. qui & d quibus. 

Hinc, qua ratione Principi jus totum va- .. 
falli perimere non licet, eadem nec detrahere 
quippiam huic juri potefl, Bald. eonfil. 326. 

Rex Rotnanor.n, f.ptU med. Socin, jun.cenfiL 
74. n. 10. vol. 1. Natta cotffil. 40S, num. S. fecit 
textus, in l.fi optio, qui & d quibus. & Jafon. 
in eonfil. t.eol.j. lib. 1, dicens: Principem jura 
regalia in prxjudicium fucccflorum arque mi- ?4 
aurre, ac lubvertere non polTc.Cjftrcnf.rt»- 
JiL alj.vifit & pendar atit diait. Cei. t.peft med. 
lib. e. Jus patio quifnam non magis limitan- 
do aut modificando diminui aut rcftringi, 55 
quam tolli, Cravctta, confiL pjj. num. t. 

Quo autem fecundo fpiendidius monftrc- 
tur, dominum fundi fervientis, ne quidem ad I*® 
modicum detrimentum, jus fervitutis alteri 
debiti,offendere polfc, producimus L t. §.&«* 
autem, ibi deterior fiat, juncte §. deterior, ibi, 
ve) difficilior fit, aut miorffic ibi incommo. 

diorem, " 


I <t -« 






jca.^.fiqtm fub fpecie, ibi, vel in viam tcr- 
cnam glaream injtccre, aut fternere viam la- 
;^jwdc: Ubi probatur, deteriorem ufum rei fa- 
cere intelligi,qui vei modicam & levis prarju- 
dicii remoram & incommoditatem injicit. 

Et, ut tertio fpccici controverfe termino* 


de fiuminikm &l t-ff- de via vettam, confil. 3*3; * ^ 

• ^ » r. :l. ...i — non effe domino fundi fcrvienti* ^jilccpn» 


in eo facere, per quod ufus fervito ti*V- 4 f w- 
rior incommodiorve , ratione quacttofifrfl^ 
nedum impediatur, adducit Paul, de CaUrt*. 
Aretin. & Alcan. in eorum confiliiu quibus ad- 
_ _ jiriendus eft Berojus, confil. 139. n.Me.V9$Jj> 

magis ingrediamur, prartermittendajHon eft, ubi modicum etiam damnum, quo 
l.\loci Corpus 4 . ibi, nam ctfi arborem: & ibi jus lzditur, confiderandum elkr vmCrlWf . 4$ 
invium,/, fi fervitus vir, i, ubi dominus fun- Surdus , confil. 347- »• aa. allegat C*p® m 

de fervitutibus feribentem, non 

mino fundi fervientis in pr*judiciiM*$eprt- 


di fervientis in fervitutetn itineris vicino per 
fundum debitam offendit, vel arborem in lo- 
cum itineris deftinatum plantando, qua ex re 
invium iter quodammodo redditur, in tan- 
tum, ut confdforia quoqj adione eo nomine 

0 pulfari poffit. Quis autem non videt impedi- 
mentum itineris ex arbore injeda proma- 
nans, modicum faltem fundi dominantis do- 
mino praejudicium afferre, dum levi (altem 
circuitu , a redo itineris tramite feducitur. 

4 ° Concinit in fpecie non diffimili. L fi arborem 
17. ff. defervit urbanor.prad. ubi adverfusim- 


tutis alteri debita: conccflioncm ficA* 
aliquo modo nocere poffit. 

Sexto, utraq; fervitus ta n viar, qnjmiiW- 
quil nii, de quibus in prarfenti agitur» ienW- 50 
morialis temporis ufu & exercitio firmati» eft. 
quamobrem exprefla conventione |tt- 
Aione Epplini & Antecelforum eju%^ 4 fly- 
ro& ejus aud oribus, atque adeo iri lUPwfPP 
contradus conftitutafic attributa int^fi^fc 
l. boc jure §. duttus aqua ff de aq. qt m 


pedimentum, in ufu fervitutis a domino fun- & afitv. Bald. sn l. n itvetf quare, * 
di fervientis modico etiam cum praqudicio de fidcicomnujf. i 1, $. Casfius ff. 




objecfum, domino fundi dominantis con- eap fitper quibusdam. §• praterea. de Mr 
querendi facultas tribuitur. 

Quibus quarto obfirmandis accepit jus 
Provinciale parr.e.tit. ult.fol 3 r/. ubi hifce 
4 1 verbis cautum extat : <?« fod ter -0«! 6(6 
©rim6«/ Mrauf Mc ®l(nfU>arf«i |?*{k»/ txn 
jmigcn/nxldjcm fold>t £l«n(I&atf(if g«6thf/ 
t.itmi mcbf fltiiNrn / fontxrn jfcn< biifrtbigm 
«inuiibin »nt» gmttjfm lafftn / oH< ftcf X gc« 
turt/biiii* »nb tedj r ifl.® ( r S)i ti Ctf ©mnM 
jelttnb mag autbju ffiacbi&cil vmo 3<r(i(ntt, 
tung Nr®Kn(IbatfWin fdntm ©runb 06<t 
0u( mtbrs banxn ob<r macfccn 
g 2 Ex quo loco juris provincialis annotan- 
dum non (impliciter, fed univeifalibus nega- 
tivis verbis domino fundi fervientis injungi, 
ne xdificando in fundo fervientequippiam in 
prxjudicium domini fundi dominantis mo- 
liatur, ibi; Sflidu iu 9tad)i(<il tamen oMt ma« 

41 dmi. Porro univerfalis negativa fortius ope- 

' v ;Viratur, quam affirmativa, glofi.m hoc genus, f. t ^ # 

de condit & detnonftrat Cravctta, confit, itu A quillnit ab ipfo Epplino & auftorib 
44 » te. & prarpolita verbo potett , excludit o- : propter antiquitatem temporis iif** 
mnem potentiam. Riminal d, confil. sjt.n *q. 

Martinus Garrat. confit /j. ». /1. inter tonfi- 
lia matrtmotssal. Ruin. confil. joj. »./. verf. 
nec tttam obfiat. vol. 1. PariC confil. fi. »um. t. 

4 S vol. 4. atque adeo ad omnia trahitur, omnia- 
que negat, & cafus omnes excludit. Natt. con- 
fiL 461. n. eo. Rube, confil. fi. coi. t. Mcnoch. 


gnificat. cap. t. de prafeript. lib. 6* 

Quas vero, ex contradu alicui f 
tradita funt , exa&iflime obfervanda, t 
conftituente violari poflunt, criamfifHj® 
gravi, fed minimo etiam incommodoi 
toris vel pofiefforis conjunda forent.lk 
thal.cd^, lo.quafi. 3$. n S. Gtlkemus^ 
quis majou n. /j. C. de transatt. & ih“~ 
mun. Dd. ubi perjurium contrabij 
etiamfi in minimo conventioni jur-* 
traventum fuerit, & promifium in < 
ad minimum etiam nummum adinr 
efifc, tradit Bl. in Ifin . C. commodati. J 
authqut rem. coi. f. verf S. C de fac 
AngcL in l.fi fervus, §. ji plurium, coi 
quis cautien. Alex, confil . ips- <oLtM 
cius <» /. cism proponas. n.9& 3 *> I 
confil. y 3. num. 30. vol. r.Dccian. r 
num 9. vol. 3. 

Cum itaque fervitus harc ion 


>5 confil. 36. b.ij. Rimin. confil. 116. n. 6.&7» 

- V Ex quibus efficitur, juris provincialis pro- 
hibitioncm,de non ardificando quippiam in 
% detrimentum domini fundi dominantis,pro- 
pter verba univerfolia, eaq; negativa, ad mo- 
rdici etiam domtni impedimentum pertinere. 

47 Quinto» ut h«c noftra dccifio, Dodorum ». 71. vol. 4. tc piocedit hoc 

quoqi^torn^ftabiliat«r,.ddutiniiisC«. r^tencbauirdecTiaMmRf^ 


lis conftituta intelligitur, 
eum vel ad modicum domini domini 
judicium huic fado contravenire, q 
proprium impugnare nemo potcft./,pi 
‘tem.ff. de aioption. nec harres fodu 
di, nec fucceflorautoris fui. L citri 
de rei vindic . I, ex qua per fena. f. 4 
ab C. de reb. alienis non alien. l.five poj 
de evithonib. TiraqttcU. de retfaft. c 
t. gl 9. num . 42 Crot. confil. /$ . « 
confil. 611. n. e» Bello, in conftl. 9. i 
phal. in confil. 393. num. q f. Rola 
fil. 71. ». \6. vol. e. confit. 30. n . .**• * 
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tria. [I. Iu d. I. cum i metre. ubi Iohan. Fab. 
Bald. & Cjiir. Tiraqucll. d. riitm. 47. Socin. 
Iun. in 1 . 4 . §. C Ate.num. M.ff. dt rerber. 
Obriget. Pincll. in L 1. ptrt, 3. num. ti. rttf. 
Amplietur ficcundo.C.dt bon. nutem, 
f * imo hzrcs non revocat rem propriam, qu* 

fuerat a defunfto alienata. I. filium, ff. de hbe- 
rul. etuf. 1 . 3. C .de rebui Ecclcfi nen itien. Dc- 
ciui cnjil.s47- num. 3. Crot. tenfil.fi. num. 
dei CafTan. cenfil. 47. ceL pen. Pincll. lote pre- 
iitAto.Rohnd.confil.ie. num. 34. vol.4. 

57 Neque vero diliinguendum videtur, u- 
trum quit ad modicum vel magnum alterius 
praejudicium proprio facto relidere velit ; 
qui enim ratione ad gravem alterius larlionem 
faftum quis fuum, vel auroris fui, eademne 
ad modicum quidem damnum minuere po- 
te It : utrobique enim contravenienti perfidia 
& turpitudo obdar, quoniam turpiter &con- 
tra fidem agit, qui etiam in modico propriam, 
• vel antecellbris fui conventionem non fervar. 
’ Siit ba« ©iebcnbee qtbr ble proponirte 
h(ti fpecies jucrfennen/ tttltbtr maffen lefnger 
« 1 « eat Jf)nnbcri 3 a&ren/ al« ndmb!tcben An- 
no 1 505 jewfeben ben jnnwojmtrn beeber <pax> 
ejetjen -Oeufeml rnb ©ebturen/ Oiecbiiteber 
Jlufifptueb etrfutlr/ bajj tln Q)t(i?tt /)erm 
ffiJuHerO {laupfrantn ©efjaufung 1 macte 
taben fode/ auffblfen ipiai) mle bcffimt-tee 
Itiaafj (reverenter) jumlflen/ tmb frentr bm 
anbrrnan ber ginfafer» / oberanbmi 
Jtttccn of ngtfd^rlicft jrren norf; tngen 
foa. 

2 llfoaue&i|? in Anno idog. auffabermat» 
furgefaden tn ©trn itwfcten (Bpplln »nb ®ii|. 
irrt tcrfabrtn / rnictfolqenbe Snfid er/iun* 
gen/ bafiber In Anno 1505. atiffgtriibee SSrteff 
be&ln dccbrirt/bai JJanitl (IBcrncr/ tuibjnn, 
(laber fetnea -Oau|iJ»on brm attieilen ©eeln an 
Me Oaflen berfiir / bl|i an 6as (Jcf foldjtn 
•Oaug / vier 6cbu(i (erban jumiflm befuge 
ftpn fcOen. 

SDufin a6tr ftlnb folebe betbe 2 rr 6 el/ buret 
welcbc vllbcfagecm OKtillet ; tmb fefnen 2)or, 
fa&ren/ btebt obberu&rre XHenflbarf eleen iuer> 
fanbi «orbem mete meiilgcr at» dn Contrait 
S 9 tmb Convcntion ju&aleen. Siquidem in Iudi- 
cio quali contrahitur l.p.ff. de peculio. 

*° Quin imo fententia majoris ed effe&us, 
quam padtum vel conventio. Coler, perr. e. 
* 1 e. 3. tihin. 4ii. de ptocefi. exetutiv. Atq; hinc 
cd , quod nec lententia, qux femel rei judica- 
tae vires adepta cd, refeindatur , muteturque 
facto Principis, l.fin. & tot. t. fient, re/e. non 
pofi. l.fin. Cod. de ere. udvoc. Iafon. d.l.fite- 
ft Amentum in pr. Cod detefiiment. Cacheran. 
d.dtctf. 91. num. 7.& decifi.141. num. 14. & 
ftq. Pctr. Gcrhard. de Petra Sm£t*fing. 10. in 
pr. Gail. obfi.fi num~ 6 . lib. 1. Nepos a Monte 
tr. de except, ure. 1. verfi. licet Ad regimen, n. 3. 

(Soldum nacb / nite Qttx Sppltn/ jum 
Safcleteber beifcn 3 )orfa(ircn/ an fdner Q}(> 


jiaufung/ obberufjrre ®lenftb*rfefeen ber 5ln« 
fafire tmb fflfffartttbrigfde / burcb dn «re 
bunbllfete Convcntion aufiirucfelltb condi- 
tuire jeteen/ fokbet Convcntion jumlber mle 
»b»rba»en/ bafi gerlngpe/ ob gleld) i (ime ffliul» 

(ern dn fol <6e« nur tu fdjlecbrem ©etaben ge« 
ratebre / nldje furnefimen fonbee: 2Ufo »nb 
tvenlgcrligen iljmt Spplin nlebealldn tempo- 
ris immemorialis przfcriptio , quz pafti S: 
conventionis vim habet , fonbtrn oudj beebC 
jti)eti<6lic Hrt(nln/»rilb(tfdbe mcbi tingerer 
Imponam)/ quam cxprdfa Conventio )uacb> 
ren/ln be CEBeg/Caf er mle fdnem ecrfjabtncem 
Q5anj/fub prztextu modici tantum przjudtcii 
Muliero interendi, nl*r furgtfjen fan/VIlb fol< St 
ttsit rmb fo sil befto nemger/quia duplex vm- 
culu fortius ligat limpliei, perjura vulgata, & 
duplex impedimentu difficilius tollitur quam C j 
unum, gl. in cnp. luet dt iitrcjur. lib. i. rtque 
ex vinculis duobus, uno fublato, aliud non 
lolvitur §. AffimtAtis. infiil. de nupt. cep. ex <4 
tuere m. de euibeti. & ufiu pilhi. Ideoque im- 
pedimentis pluribus arcendis, claufula illa ge- 
neralis, N 011 obdantibus, impar zllimatur. 
Bald. m l.fit non lex Atlu. ptr illum text.ff de 
bered. tnJUtuend. ml.t. coi. pen. C. de furrit , 
cum aliis apud Decium collectis in eenfi. eoi. 
in 6. dubio. Iafon. in l.fin. cel 6. ffi. de Cenjtir. g- 
Ptincip. & in Cenfil. 133 coi. 7 • lib. i. Nec 
dubium ed, quin Dn. MUllerus poflit przten- 
dere fervitutem libi deberi ex pluribus caulis, 
l. 3, $. ex pluribus jf. de ecquirend. pojfitjf. I non 
ut explutibut.ff. de tegul. luris. 

3u$ melcbem aBem/ fo bibero deducit»/ 
be|?inblg luwrmercfen/ baf manu gleldibej 
/)errn llppdna »or(iabenb»r CSuro abrufiam 
S5J!ullernuid)i)u gro(fem/ foiibernuDelnjuger 
rfngen ©cbaben gereldieii folre/ bag trjeboefi 
benfelben fiirjune^men nlebe befSge. <£» 1(1 
aber and) an bem/ ba(i esann bie aup folebem 
bana eniftefienbe Incommoda tecte ermogen 
n)erben/blefelbe»nfer*eraeteen«/nidii fo ge» 
rlngfetiibfg/ fmicntalen <fr|iucb buret foldien 
vor^abenben ®an> dn efiell bcr CDIiliuiig rl-er, 
bamei imirbi/ vnb barauj eroolge/ ba|j folebet 
nbcrbaniiei^eflan ber iBIi/iung plete an bem 
fuffeligen/ befreegenauet mete «efaulen tam 
fonbem «rfetlmlen mup / melcte( bann an 
filt fdbftcn mete minimi praejudicii : habita 
prxlcrtim confideratione , prout fieri debet, 
hujus przjudicii non refpeidu patrimonii ad 
Mulierum fpeftantis, fcd zdimationis iplius 
lervitutis. - 

5ut ba« 2(n6tr/ twff ber/ auffcr^alb beg 7 
iuffes/ gefialrene/tmb berfetlmmelee QWifl /me. 
gen bep 6d)lmmel< gcmelnlid) dnen bifen 
©eruet /bnb fztorcm mie fid) brlngt/vnb aber 
abradam 9J?uHera ®e(iaufung an folebet $ff» 
(iunglige/n)urtej(mebef®egen aud) dnSSr» 
fcbwtrligfeitjugejogtn. 

§ur ba« ®me/ obmoln -Oerr (Epplln/bll. 
beraelecm ^)«rrn 2lbraf>am ffliiiUetn ju fdner 
K Servi- 


iio Partis Quarta, 


' Servitas ProfpeSus Obtt luminis non obfcu- 
ramiiwtbunbm/alfo bager (fppifnjurcfcr- 
vitutis, luminum vel profpeftus, poti foldjim 
»otf)jfciiiftii Q5un> nicfjr «b< 3 <f)al(tn (Btrinn 
tan/ftifl jetctb aug b(m vberfebfcfren Hbtig 
vnfdinritIicbabjumfinKn/ nonn <?pplm fol« 
*<n Q?an> In Ni 2B<rrf tldirin |oiKbag gict« 
turcb 2lbraJ»m 3Jiufltr« '"Stfjaufung / iufft 
nnb ifecbr (ttltcbtt maffirn wrl«gf/»nb alfo bar. 
btitcb abermaj)t«n <tn 58ff*iw(>rllgM( |ug*« 
6 |og<n murtr. 

9 @o ifi jum 2t<tb ttn obmurborgin/ nann 

bft augg<rrof*«i« grudnin gtteiirffltt/mb g<« 
fcubtri mtrbs fott<n/bag man jn foltbtm 5B<rcf 
b<g i uffrl ntd!( «ntptgKn f a: OTun abtr nifirbb 
bur* Ibldjtn »orfiab<nbtti bbtrbat» bfg 3bra> 
Jiam fflluUirl ©*<(>rtn / btt lufft / »<i*flt 
I bKftlbe ju bcm ifror (jln/in bibero g<f)abt/bt. 
nommtn/obtt jum rotitiglf/n gcf*tt><!*f/n>rf. 
*(b jfimtbamian ©<ub(rtiug brr auggtfrb» 

' fdxntn ^futbtm pratjudicii ii*. 

70 23nb obrooln jum gunffKn/ (Eppifn fritf 
angtjogni rettbtn otlfbag Jbtaljam SKulltm 
an ftlnfrfiab(iib«<?in: tii augfafirtbur* |bl< 
*m v orgabinbtit Q5a» tlin J3«jimbtrung 0 . 
btr ©agung jugifugt t»«bt fo ttull tt itbocf) 
6<i> pn« ba« anf<()tn t>abc,<«n>irtt fol*<r©a» 

( cbnr 5<r()fnbmmq ob« WKngung ber 2ug : 
*n ?(nfaf)ri in btf jbra&am$?ti(l<t« ©*«ir< 
nl*tauffgff<?t/»iiblmefl'ce<rb(«b<n Ionum. 

®k*«[ bann fclcbtt eorfjtbtnbt C9aw/ bt< 
me abermafiltn iiidit auff dnerlep mtig/ fon> 
betn m<6r <*(g/ an beeben fjabenben fervituten 
#nb®Kngbarf{ir<n/na*il)<tltg fcim trnirbt/ 
fo Jialten mir/bag ntdif gefagt metben fbmie/ 
j(utu2braf>am5!?ull<tii benson <?ppltn wr» 
jabcnben <®a »/ ju feblecbrem Stbaben obet 
' praejudicio gecdlcben tfiue/ bafxro bann jjjme 
(fpplln pmb fo »il b«tfow<mg« mjulaffen / 
foldxn 'Satu/ oli baraug Jlbrajam Uiudirn 
obberifirre #nb(rf*iblf*t pnjudicia em|?e» 

. $<n/furjuntf)inm»nb aitju|U(hn. Potentius 
.cmm dicitur, quod pluribus adminiculis ro- 
boratum cfl, l.fi it i ftriptum $ fi fttb conditio- 
ne ff.dt Itgat. e. ifi fttvui tefiamtntoff de fli- 
pul fervor.l.i.ibijjgl. magna vtrfic.& pottft afi 
ftgti4rtrationt.cdtpj3.gl ini t.in pr invtrf. 
qui primi ri & tfl ratio Jf. dt acquir.pojfejf. gl. 

& Dd.ini fi uxortm.c. dt condit, in/irt. & in 
f. tx condttitnah InfUt. dcvtrhor obligat. Ea- 
dem ratione, qui plures teiles fune , paucio- 
res regulariter fuperant , l. 3. f tjmdtmff. de 
\ teftib. cap.mnoftta.ir cap lictt caufam tod tit. 
•jf iefrtiteb tvann alti* big aUcs ni*r tuere/ 
nod' Rbrajiam SWuttet oberjthlte fundamenta 
au(f fetnet ©eitren betit/ pniemagln jebe* fol< 
*<r rorhiibcnber Sa». ben Sbrafiam 3J?ul- 
lem an be bur* |tin ©*ere r 'ifior etngejienbe 
f n jft/©*me(ilt rung unb 2bbru* geifcan/unb 
» et 1’jtrurtnan Seubetuna ber Stucbten ber> 

(n tberi tuurbe/ fo mere foi*t eerfimbetlidH 

3 !tfu*anjtr felbjten afletn gnugfamb/ jjnt 


ffpplin »on fefttem uorjiabenben C 9 a® 4 bja' 
trtifrtn/ peri cum uUsqu*fti*,i- tum durmO 
dt fervitutibus . ubi conftitutum, fi horreu» 
vd arca, non poflit aliunde recipere vcntuin f 
vicinus ardes fuas altius tollere non poflit. 
Quamvis autem Ioannes& A zo ibidem hunc 
text. ad illum cafum reflringat , quo adver* 
fus vicinum Domino arex altius non tollendi 
fervitus adverfus vicinum conftituta erat, huc 
tamen intellc&um Ioannis & A zonis, inter- 
pretes tam veteres, quam novitii rejecerunt, 
aprpobato Hugelini intelle&u , quem etiam 
gl. ibidem (equitur: cxiflimat enim ille, fia- 
culutcm illam, qux jure naturx cuicunquc 
competit, xdificia fu a pro arbitrio altius tol- 
lendi, nova ifta Iuftiniani Conftitutionc fm- 
gulari frumentorum fiivorc hadenus fubla- 
tamefle, ut Dominus vicini xdificiinon de- 
beat hac facultate uti, co in cafu* quo vento 
vicinx arex per elevationem xdificii. impedi- 
mentum creatur, & hunc intcllcdum appro- 
bant Bartol. tbidem & Cyn. in ult , addit, qui 3 
affirmat, cum cfle veriorem. Horum vcftigu* 
infiftunt Faber. & Alberic.ee/. /. dicens» vi* 
diflclchunc intcllcdum communiter ferva- 
ri, atq; fecundum cum fc plures obtinuifle. 
Bald. adruens, eum intellcdum c fle tenen- 
dum. quibus accedit Salic. pronuncians, cum 
cfle communem intcllcdum, fequuntur hanc 
interpretationem, gl. & Bart.i» l cum tt jf- dt 
fervit.rufiicot pradtor. gl.tnl. z.xerb. altius f, 
dt ftrvit. ruft. prad. Ioanu.dc ImoLial./ prius. 
num.9 ff.de nov 0per.nunc.Mcx.tbinum.34.di~ 
ccns textum hunc ita intclledum efle lingula- 
rem fecundum omnes. Bait.Socin.rij. 1*1 f*B, 

/ & tcftantur prxterea hunc communcmin- 
telledum.Bocr. decif 312 n.1t. & decif jit.n. 
14. Corras in Lunaa.ff. de fervit tit. genera- 
li&lib. Mtfcel. q.j. c.aa. n. 7. Petrus Duenn. 
Salmantic. allegans alios, regula ij.faU. d. 

Rejponfienes ad rationes dubitandi,. 

Quamvis autem ex decidendi Rationibus» 
contrariorum refolutio per fe pateat , quo ta- 
men res magis pellucida reddatur , figillatim u 
objcdionibusfatisfaciemus. 'yfbMfp 

Nihil igitur negotii faceffit,quod Domi- 75 
nusfoli vel arex, in eadem domum vel aliud 
xdificiumcxtrucrepoflit,licet talis xdilicatiQ W“ 
ex confcquenti vergat in maximum damnum 
& prxjudicium aiicujus vicini, ejusq; lumina ' 
vel in totum obdurentur, vel fecreta domus 
videantur. Tamctfi enim regulariter id ve- 
rum cfle inficias non itur , locum tamen noa. 
habet, ii dominus fundi & arex, vicino fervi* ; 
tutem altius non tollendi, vel aliam quamcuo* 
que debeat, &xdificium conftituendum hu- 
jufmodi femtuti officiat, vel ulum ejus im- 
pediat. Hoc etenim cafu, Domino arex feti f 
foli cum incommodo vel detrimento vicino 
debitxfervitutisxdificandi facultas denega» 
eft, prout in prima & fecunda ratione decido» 
di abunde oftcofunulam vero xdificium .quod 
*• - ► -• Eppli- 
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4 Epplinus inllituere fibi propofuit.ineommo# 
dum & detrimentum afferre fervituti , vi* & 
Sterquilinii, qu* Muliero in arca i fla debetur, 
proutin feptima decidendi ratione declara- 
tum fuit. 

76 Similiter non obftat, quod ex adverfo alle- 
gatur exgl.ii» l. fi cui. in verb. non liceret. ff. ie 
fervit. quam ibi Bart.Paul. de Caftro nec non 
Crpolla de fervit, rufiic.p udior, cap.t.n.j. ap- 
probafle dicuntur, eum, qui alteri fervitutem 
debet, circa illius ufum ex caufa variare, & ali- 
quid immutare pofTe, fi hoc ipfum fine magno 
incommodo & difpcndio illius, cui fervuus 
debetur, fieri poffit. 

77 Non enim glofIa,& qui eandem fequuntur, 
Dolores idipfum fentiunt, quali Dominus 
fundi fervientis non obllante modico incom- 
modo, quod vicino, cui fervitus itineris debe- 
tur, ea ex re in ufu fervitutis infligitur , locum 
itineris per fundum illum delimatum immu- 
tare polfit.fcd contrarium potius tam gLquam 
fcquaccs luper dido verbo non liceret , indi- 
caue videntur, ii quis modo verba gloflz jam 
didar penitius infpicere velit: ait enim, domi- 
num fundi fervientis iter vel viam immutare 
polle, fi non noceat vicino,cui Icrvitusillade 
betur, Q11* verba cum negativa & generalia 
fint, omnem potentiam negant, & omne tam 
leve, quam grave incommodum vicin^ fervi- 
tutis excludunt, per C3, quxfupradevi nega- 
tiv* propolitioms in decidendi rationibus ex- 
plicata funt.Ex quibus efficitur tantum abclfe, 
quod gl.& Dd.alieni anollra decilione lint,uc 
eandem potius confirmcnttSiquidcm non ob- 
fcurc volunt, non magni tantum, fcd & levis 
incommodi & detrimenti rationem haben- 
dam eflc contra Dominum fundi fervientis, 
quatenus in pr^judicium fervitutis alienzzdi- 
ficare nititur. 

7 $ Non obdat Borgninus Cavalcan. decifa.n, 

tf.lib.r. ubi fcripfille fertur, regulam illam , 
quod fervientis fundi Dominus, nihil quic- 
quam in incommodum vel prarjudicium fun- 
di dominantis*faccrc debeat, intclligcndam 
eflc, de incommodo magno & conlidcrabili, 
non autem delevi. 

f i Refpomlcturenim primo, hanc Cavalcani 
(fi modo ita fentit ) opinionem a juris verita- 
te alienam eflc, & convelli , fundamentis in 
prima, fecunda, tcrtia,& quarta decidendi ra- 
tionibus in contrarium, pro noflra decifionc 
illatis, quod videlicet Dominus fundi fervien- 
tis, nc quidem in leve incommodum Domini 
fundi dominantis aliquid in proprio folovel 
fundo ferviente, inllruere valeat. 

79 Ncq; vero Cavalcani opinionem probat /• 
j.§.quanquam tamen ff. deaq. & aq.pluv. qui 
textus, Ii rede ponderetur, diverfam lentcn- 
tiam magis probat : inquit enim Ulpianus, ag- 
gcrcmpolTc per vicinum in alieno agro redi* 
tui.fi tadus agger, mihi quidem prodefle po- 
tcll, ipic autem vicino nihil nociturus cfl. 

£0 Cum igitur Ulpianus verbis negativis & 
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quidem univerfalibus utatur ( didio enim Ni- 
/nl.univcrlalis ell ) tam modicum & exiguum, 
quam grande damnum vicini comprehendit, 
atq; adeo vultqualecunq; etiam damnum cx 
aggere refedo, vicinus in fuo agro accepturus 
ellet, refedionem ob id inhibendam fore. 

Similiter pro lententia Cavarcani nihil au- 
xilii qetenduin ell i l.unica.$funt, qui putant, 
ff. ne quid in flumine publico : quamvis ennn 
ibidem, qui ripz muniendz causa, pro dam- 
no fuo avertendo, aliquid in Rumine publico 
facere vel immittere volebat, prxtcndic pro- 
pter maximum fuum incommodum averten- 
dum damnum vicini, quod ex ea machinatio* 
ne caufabatur, non eflc curandum) lubjicit ta 
men lurifconlultus, nc hoc quidem alus Iu- 4 
risconfultis placere : Ncq; enim ripam, cum 
alterius incommodo muniendam elfo. 

Ex quibus apparet, Ulpianum una cum a- 
liis luniconfultis voluifle, levis euam incom- 
modi rationem habendam cfTe,quod & ipfum 
comprobatur Icqucntibus ejusdem Ulpiani 
verbis : Plerosg { feto prorsi* i flumina a ver - 
tijfe r alveos % rnutafjc, dumpradtisfuis con- 
julunt y oportct emm, m hujusmodi rebus u* 
t tlitat em (7 tutelam facientis Jpeclan y Jint 
injuria uttcj s accolarum ♦ 

Sed nc illud quidem obcfl , quod Br. in l. * 
Pupillo. §.fi quis rivos, ff.de oper. nov. nunc tat. 
dicit, novi operis nunciationcm fperni polle, (i 
damnum modicum vcrlatur cjus.qui nunciat, 
ex 2dificatione, idemq; Bart, in l qut minus 
u.21. Ubi dicit, zdificantem ad magnam lui u- 
tilitatem non cfle impediendum, propter mo- 
dicum & non in magnum damnum vicinorum 
Nam Bartol. in locis jam allegatis non loqui- ^4 
tu r co in cafu, ubi quifpiam in fuo fundo C on* 
tra fervitutem alteri cx eodem fundo con- 
ftitutam, *diticare,cum incommodo Domini 
fundi dominantis intcndit,fcd ubi zdificium 
damnum vicino infert, cui nulla fervitus ab *• 
dificantc conftituta erat, atq; adeo in fpccie 
Bartoli nihil agitur a vicino zdificante contra 
fervitutem conflitutam.Quocafu Bart. fentit, 
maximum «dificantis comodum levi incom- 
modo vicini anteferendum eflc: Atqui in pro- 
pofito cafu Eplinus in folo vel area, in qua *- 
dificarc intendit, fervitutem viz & flerquili- 
nii vicinis Miillcrizdibus debet, & zdifican- 
do, contra jus fervitutis conftituta* venit; & 
propterea nc levi quidem cum incommodo, 
nedum, cum gravi vicini id facere poteR,per 
ea, qu* in decidendi rationibus adduda funt. 
Ratio differenti* non cfl obfcura,quia fortio- 8f 
rc jure, contra vicinum nititur, qui ab ipfo vi- 
cino fervitutem conftitutam habet, cui is tan- 
quam Dominus ferviens ardificando efficere 
vult, quam qui nulla fervitute vicinum obflru 
dum haber, fcd jure faltcin communi eum 
prohibere vult, fecundum quod nemo alteri 
iniquam conditionem vel injuriam infcryc dc- 
K i Isets 
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bct : Fortiora equidem funt . quae fpcciati , 
quam quae Communi jure fuffiulta funt, Cra- 
vett .conftor.n.ii.l.cumcxfilio.%.i. ff. de vui- 
gari. & pup. fubft. 

Similiter etiam non movet in contrarium 
Dee in conf. 244 ■ incip. in quafi. propofita , qua 
agitatur n, 6 . & 8 . ubi affirmat, utilitatis ma- 
gna: caufa, folitum rei ftatum poffic mutari. 

Rcfpondctur enim primo, contra hoc 
Confilium Decii, in terminis terminantibus, 
refpondiffic Bertrandum. conf.377.volJ. 

Rcfpondctur fecundo, Decium in eidem 
fpccic loqui, de qua Bart. in dl.quo minus, ubi 
videlicet contra jus fervitutis, utpotc , cum 
nulla conftituta effiet , xdificando a&um non 
fuit, imo ne agi quidem potuit. 

Rcfpondctur tertio, Decium indi&.jam 
Confilio expreffim dicere, quod cum aliquo fab 
tem incommodo vicinorum 3lveus fluminis 
immutari poflit; Ex quo inferre non licet, 
quod cum parvo vel modico damno, id facere 
permiffium fit, quippc.quod di&io Aliquid, ad 
magnum, mediocre, parvum vel etiam mini- 
mum commodum referri valeat, arg.l. fi quis 
fic ftipuletur.ff.folut. matrim. In dubio autem 
potius ad minimum incommodum referri e- 
am oporteat, l.nam ioobfcuro.ff.de Rcgul. lur. 
Verum in rationibus decidendi oftcnfum cft, 
in pi opofito cafu non agi de minimo Mulieri 
pra: judicio. 

88 Eodem modo, quoad ipfum Decium rc- 
fpondcturad Confli. Cravcttx^.incp. Do- 
mini Camerx computorum.»./* . parr.i, 

89 Deniqjadfupradiffam Cavalcani deciflo- 
nem & alios, fl qui forte ftntuunt, Dominum ' 
fundi fcrvicntisxdifieium in fundo fcrvienrc 
ponere poffic, ad modicum fundi dominantis 
incommodum, refpondcri poreft : quod ac- 
cipiendi flnt de fervitute, alio modo, quam 
per c onventionem Domini fundi dominantis 
conftituta : Nos autem in illis terminis verfa- 
mur, ubi fervitus per fententiam Indicis & fi- 
mul immcmorialis temporis ufum conftituta 
cft, quod utrumq; vim conftitutar Se expreffix 
conventionis fortitur. Ratio autem differen- 
tix inter fervitutem conventione & alio mo- 
do conftitutam, circa decidendi rationes ex- 
pofltacft. 

90 Nihil etiam movent in contrarium Alex.& 
Socin. pro adverfa parte citati, qui in tali fpe- 
cic confulucrunt, ubi abfquc ullo fervitutis 


QU ARTA. 

detrimento, xdificium pofltum hm.Prxterei 
ibi fervitus non fuit per Conventionem con- 
ftituta. 

Acccdit,quod&ineoipfo caft», in quo u- 
terq; confuluit, fervitus itineris Nerio con- 
ceffia fuit, per oftium Palatii, ufq; ad domum 
Nerii.Proinde non mirum, prxfatosconfulu- 
ifle Dodtores, quod intermedius hortus for- 
nice operiri queat. Cum enim fub eadem de- 
terminatione conceffa fuit fervitus, per ofti- 
um & hortum, fequitur inde, uniformiter fa- 
ftam e en feri, & fleut introitus Palatii opertus 
fuit, quod eodem hortus inter Palatium & do- 
mum Nerii operiri queat, & ita Alcx.iplcinct 
in prxdiifto C onf. declaravit. 

Nonobflat, quod opponebatur, unum- ** 
quemque in iuo de novo concedere teneri, 
quod alteri prodr(t,& libi non nocet, vel quod 
quis facere tenetur, vel pau in fuo, quod (ibi 
non nocet & alteri prodeft, quia contraria Re- 
gula conftitucnda cft, quod videlicet non te- 
neatur quis in fuo faeci c vel pati : quod alteri 
prodeft , utcunq;flbi oon noceat, fecundum 
BarboLm, in l 2.part.2.n.)s.ff,folut. matrim . 
exl.,.&l. neijjCreditoTct. C. de novat. Se iliis 
per eundem addu&is: Ubi fimul nervose Se 
eleganter refpondct ad l. tn C redttore.38.ff.de 
Evift. I fi quisfepulcbrum ff. de religiofis.l. quia 
poterat ff.ad Trebell. I. 2.$. item Varus, ff. de 
aq.pluv. Quia textus in rationibus dubitandi, 
pro contraria parte citati funt, quapropter 
brevitatis ftudio, pro expediendis refponlio- 
mbus ad illos textus,ad eundem Barbofam re- 
mittimus, addendo infuper alias rclponfiones, 
quibus prxcedcntcs objectiones enervatae 
funt,riimad bam etiam dubitandi rationem 
tollendam omnes adaptari queant. 

Quemadmodum fupra decifivc contine- 
tur: Ita Nos Decanus Si Doftores Facultati* 
Iuridirx.in inclyta Academia Tubingenfi, fe- 
cundum ea.qux nobis in tranfmiffia Faifti fpe- 
cic propolita fuerunt (foli Veritate & luftitia 
prx oculis habita) unanimiter fentimus, con- 
fidimus &: luris effie , rcfpondemus. Salvo ta- 
men cujusq; re&iusfenticntis judicio.In quo- 
rum Fidem Sigillum Facultatis noftrx appri- 
mi curavimus. Aftum in Collegio noltro. 

Dic vigcfluio fecundo; Menfls Julii, Anno 
Chrifti, fupra Millcliinum, Sexccntcfimum, 
Decimo Quarto. 

lohann. Halbhtter. D. 


Confilium CLXIi. 

miri CHS uxon , qui ob Javittim ib eo dijccdtt , ad alimenti Unatur, fipn- 
Jertmca ditem & alii boni, qui ipfuttulit , repetiit? 

£nwfl/ QodiatUfyt/ umor/ btfonOrrt aunflljtJ^frrnnib 
fiam. 

|Ug(l< 4 « Aftrn Conflail- 

tinum rtlt> (<(n fffclfrat» Piiicmiam berrtf- 
frnbf falxii reirm rnftmi ocrfamblrmi Colle- 
gio, mu allati giafc «bjcltfai/ toifeanMrft 

mdjt 
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6<jtnttti Mnbtn/ bannbafi nadirolgfiibtr 6 t* 
fctuib/fforoirlii allici.) Nr OUdHlIdlfn Q?il* 
IiUfcir gcimffijuftM/tradiitn/) trtbtllttptr* 
btnnttScfcit. 

T9(fcftai6f. 

3 n ©adlinSraiptn fiaticntiar.fampi ibrtm 
Jiigcorbnttm j?ri<q9* -53oqf / Imploramin 
®m«; imgtgtn fbrtn (Ebfmann Conlhnri- 
nuni, Juraoritn/anbirn ?b«l' t|l mid) alltm 
fur6rfngtii/ atiff6(fcbef)eti f)uir<r(V(}fii/ genam* 
ntn ©tbadli rnb g<(jab«n SXf>at/ bifer 09 <* 
fd)aib'baf rr Snttpcrttr/ jbr Implorantffi/fur 
blt Jtmtrfialiimg j(|r bttbtrtbtlld) etjlfjlrtn 
"iMmUnii alit Quarol jtfjtn ©ulbcn juint* 
rtdirin/nom pbtrigtn bigifjnn (jitmlt ablol- 
virf pnb Itbtg gtfprodjtn : iu* btt ©eridns. 
€o|ltn/ a u(i fonBtrbartr CBftPfgnu» gigni t(n* 
anb<rcompcnlirt»nb»»rg((tb<nftpnfoOfn. 

1 ® it Srfacbcnt fo una fjfttju cmnogin/ b(> 

bbtauff/ nitll pndrlttlg/aud) ben U?a* 
nirlidiin Ovrcbttn gimdfibafiin jtbtr ilatttt 
ftln lttblld) Jt mb auffir jtibiii folli, pnb ifutbte 
9Ji’uitcrgiiug/ niann fit babtpjfirtn 'Jlti^ pnb 
9)iiibtamptnbtt. 

1 Alere enim liberos, officium cft paternum, 
& efficacius dibentur, liberis alimenta, quam 
I uxori. Surdus de eliment. tir. i. qu.fi. i. Et 
tum demum hae in parte rcfurgit obligatio 
materna, fi pater fit inops. / ptn.ff.de Uber. 

4 egnofe. Surd. d nr. quefi 7 nutu. f. Maxime, 
fi filius vel filia jam triennium fuperavit. Sur- 
dus d.nl queft.u.num.p. 

5 23tib (abm icit pnftr» tfxiia ( bodi btn 
®<rrn wiporgtgrifFtn ) barfur «tijalitn/ ba§ 
fottbe Alimentation/ fo langbaOlRlnb btp btt 
Ulniitr ttrbltibt / jiirlt* niijf pltrjig ©Albtn 
moderiri PiibgtmJlfigtttptrbtn maebit. 

i ®afabcr iplr btr implonrtnbtit ftrairtn 
jftrt gifiidnt alimenta ab;iiiprc<bcn ftt)ll/ tr* 
adimi / gtlitidlt fiirn Jmonrb barumb/ t»til 
fit nidji allttn ffir •Oturaigutin banbtn/fon* 
bttn audi burdi ©ont9 ©nubi ftlb|i fa pii im 
Stmuiiitii liat ' bapanfitfid) llarrlldb t>ntau# 
brtngtu anb tr halitu /an. 

7 Qu imvts ennn , qunulo mulier propter 
farvitiam mai iti domo abeft .^xorem mari- 
tus alere teneatur, etiamli frudis dotis hutc 
oneii fam uon effient, imo ctumli nulla e fiet 
dos, Cyn. in I quod m uxorem c. d. neget, 
gtfi. Coler, d. .liment Itb. i. cjp io. numtr. 
pe. Surdus d. eliment, tu. i. quefi. 1 J. nnmir. 
7.&ftqq. 

« Auamcn hoc fallit, Ii uxor ultra dotem h.i- 
p beat bona } quibus fc honerte alere po/Tu . Fa- 
rinae. d. deiift. (dtn qudfl. >*?. nam. u6. & 
nominatim Qimpcgius iruct it dote pdtt. t. 
ftutjf, fj. feribit, m cafu fzviti*, ii abiit uxor, 
teneri maritum eain alere, etiam ultra viris 
dotis : fallere tamen hoc , fi Mulier habeat 
tantum, unde fc alere pofitt. Quod & appro- 


bat Monaldus inter lBuftr.'C»nfiUaa lolun. 
Baftift.Cdfdit todcQdppAit.j.cohf 44-n.i7. ( Q 

Imo Colerus d.cdp. 10.num.30. & fcqq. do- 
cet, etiam in cafu fzvitiz, fi fruftus dotis exce- 
dant alimcnta,debereapud maritum refiduum 
minere , cum matrimonium adhuc conflet , 
nec vere fit di Ablutum. 

2Jnb obtpel btt Znftporitrt f<fn ?htfran> ' 1 
iimlidi h«ri ttadirt babtn mup / bann fonflm 
blt abfcnbtrlidlt Habiution/ Pbrbtm Jpotb* 
UblidHii CEtligirfdjfju C. jfjro nftbr bmnUijii 
hitre tporbtn ; ©9 fan |tbod) nidw grfngr «tr* 
btn/ bnfi gldtbfnmb in poenam illiciti hujus fu- 
fii, St amitorm fit Imploramini ob fit roofil 
ftlbd aigtn ©ut hui / banncdnir junthrin 
(diulbig ftt)t angtfthin/ tln Widnrr ntipt ‘ ‘ 
©iraftn/ fo /n Sitdntn nidn gtgninbti/ m 
ft/ntnotganft;tn obrritmanttnf fonbtrlld) 
ubi civibicr igitur ) Comit btftbipt jirtn fui : 
2ud) tr anmotitt gnugfum bomn grflrajfit 
Id/ In btm tr ftmtr if h ( ft <,R><n Oturaigui bt< 
rtiig hmaup gtgibtn pnb nitbi alltln blt im* 
buh Coi (lamis matrimonii Itlbtn/ fonbtril 
aud) bt§ f iiuraga biftr ftmtr ihtffaiptn dari* 
lldmi patrimonii , fo jbmt fonti jumfialim 
i{l<il gtburti t>drtt «mtfjort n muh 

3» nxldnm nodfmiurcifiofcmpt/ bo6 ,J 
btr 2 lllflP 0 ritt fidi ad sobabltatloiieni & cau- 
tionem ttbltllg madn Siiuicmvir. qutmjlc 
tradlando uxorem, lucro dotis privatur, cam 
bene traflare incipiar, hincce pnvationcm 
cvitat,Hocq;proccdcrcajiint,etiamfiMaritus 
coafle cam incipiat bene traftire, poli Cam- 1 4 
pegium, R.uinum& alios, Rolandus deluere 
dtttt, qu.fi. 7*. p et difturfum. Etenim fiib/c- 1 1 
cuta pernitentia przcedcntem culpam tollere 
vel faltem minuere videtur. 

®a aud) btr Implorantln blfi ori9 tfisat 1 6 
namfiaffi< loco alimentorum trftnt retrbtn 
foli/mArbt fit fidi bt forandi btdo mtnlgtr ju btt 
Rcconciliation btntgfn lafftn/ ntldit bacb/ 
nttlfit bttbtrfttmnod) lung pnbqtfunb / au4 
nadi Inlatrung btr Siirfllldifn CSefctdxn. btt) 
jf)nfn/tpa muglidi iutrfianbltn Iit. 

©o hai t btnmaffig btr Jlntiparttrt nodi jur 17 
3 <tr pbtr bettiis trbulbttt (Elnbu§/ nldn mt(ir 
fopillm Strmigtn/ bafirr )f>r Implorantln/ 
ofnit Uladnbnl ftlntr tigntn OTonurffi/ pil/u* 
fttOtn fonbtt. 

2 Sltbannaud)!ti|lld>/bitcx partcjbrlm 18 
ploramtnaiigt)ogtnt3urdlld)t QStfildi/ btn 
®trrn Oiidntrn gar fim mafj furftbrcibtn/pnb 
tpit te gtbintn tptrbtn mtl alltln blt Taxatioa 
©tridnliditr irfanmul btlmdtlltn : 2lngtft« 

(tu/ btroghldxn -»<f<ldi btr rnbilldltii C8i(« 
lufebtlt cx przfumpta voluntate, nidll prxju- 
dicirtn/obtr btm Stidntr ®ab pnb £>rbnung 
furfdirtlbtn ibun/ arg. Le ff.& C td.d mendet. 
&I.J.C quod Ite. ptnd. & Sov. IIJ. i.p j. A- 
btum in CoUegio,&r.btnaiSdunii. is 1 8. 
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Partis Quarta 

Confilium CLXIil. 

7 - Crimini Sodomia conatus quomodo puniatur i , 

nm«rfl/ /vitfatJtfil / rcrccoofummationetnopeiis.fcd voluntatem 

r* V/ & conatum aflui ptoximum fufficete ; ,ta ut 

,,Virfld)lt9 (Srfamt / ^ pcrfecilTct, fi potuiffct.am mfi altud im- 

mttft/ Addens, quod 1 .- 

^ttim I ntbtn anmtlbunq ^ nonnulli aliter fentiant , hanc tamen fen- 
tentiam propter criminis immanitatem .effc 
veriorem & fan&iorcm.Quod idem feriptum 
reliquit Damhouder in pTAtt. crimin CAp. 69. 
n. 16 . & feq. Mcnoch. de dfbittAf. lud. quaft. 
ltb.i.cafi6o.num. 69 . 

Verum non defunt alii etiam magn^autho# ^ 
ritatis IC.cxiftimantcs, quod in hoc Sodomiz 
deliflo & crimine non completo, non perna 
mortis, led alia mitior & extraordinaria impo- 
nenda fit, quam fententiam amplefluntur lui. 
Clarus in J, Stdmia.virfquaro nunquid Fari- y 
nae. qusflnus.num.6 a.ubi inquit, quod quan- 
do quis emittit femen extra vas, non pccna or. 
dinaria puniendus fit. Ad quod adducunt tex- 
tum in l.i.S.fin.ff. de txtiaordin.ttim. in altis 
verbis : per tecto fiagitio punitur capite, im- 
perfeflo, in Infulam deportatur. 

'Sil Alt extraordinari Vtlb mllttrt Sltdff g 
etpottS .iiicfc tercimvc-sen furjtuommtn rorr. 
b«t mufi/ tBcil m btm Surfi!i*<n 3Burtttmb. 
2Iubf*M(bcn»on abliratftmj b« -Cliirtretj/C 
mi* na*9<(>«ib« M)W iouiicacn Axmog» tp<|d)<au*ln<3«iff(I<f*c’ te. gtorbiKibab 
ifsumbS b«q«|1alt ftrwlftn 1 bab tr ftratfd Sub j H) j 3< / (i cif<> roitcr natutltxbt iafltr allnn 
fub tbtr bletjotia» begrtinienbble tag frint« Bn b«|Idnb«ii barob erqrttFent «nbbaron ab» 
itbtns ni4r mtbt t)(eriiber (ommtn/ au* fol- jjalrtn morben/ fur 9it*r qtfltllt na* bt* 

. ....... ... f un b,, (r ^(Hjjtfjrrte alltr 3}mb(linb,an'i5ran« 

;itr trftnnt/ bit OfiKn «bgtfcfcnltttn/ ob« ratf 
£Kurf>en aub9<|1r(*tn / obtr ianb»Ptrmifm 
wcrbtnfoOtn. 

® ab aber mlr allfjit bit f <fbtnll*ff< otraff/ 


- bnftrtr jtbtrjett btraitmilll. 
jyPSaqer ®t<nfti foll ftlbiqtn tm- 
vtrbalttn fmn / babtur nu- 
bet mlifemmenbt <p«nll*e ®«i*t< Aflmtn 
rnferm «erfamblettn Collegio, itttr^lttg abeje- 
Itfcn 1 tmb na* anlaltung alltr iitnb|ianb/ 
barfur jefjaliem ba§ <p<inlt* »<f lanterma*. 
folatnbtr majftn abaetiraffr nxrten 9W*f- 
QBrtfml- 

> btr Peinll*en gSttbffmfgunjfWM- 
tenb jnuf*en rnfetO ©ndblqtn fanbt(f9r(ltn 
tmb jjnrn amualbtm (Slagern ®ln<; Andri- 
um t>nb t»ib« ®anb Sutfiorn 'Pctnll* ®e- 
flaqten/ 2ftib«n ? &<ll« / ifl auff Slagbnnb 
anm-ort au* alie» anbtr ®«l*ili* btf*t- 
fien furbrfnqtn/ na* wfianrm 9ve*rf'ip 9« 
nommtn btba*t / tmb gibabicm Oiaifv mlf 
33rt(tell ju 95e*t «fanor bab cr <p«nll* 39<» 
fU.per rreqen mbtrfanjtntr abf*tnslt*rt 
ffliifftifcat I (in riertbel 6tunb ron btm 
@*arp(frl*ter an ba« S)a\t ■ <£tftu qtfielt/ 
au* na*9<()tnb« btft« Ublf*tn ®erxo9- 


CCDCIIB mujumvi — — 

*(« jul)alttn«inm f«bl*en 2(i)b ju owtt 
btm aumj*rid<u juf*njofirtu f*ulblj fetjn 

1 ^ B ®ft ®tfa4enfoon« iu qeaenwtrtl^er 3r. 
rfictl b(»(qen/ 

m »... fV.X.Za.Cnfil-lKll «ftl AMlfvllfilf 


f^ctl brwcqfn/ (tino fuma mpita> oqc / oap iivar £) a jj nj(r aufju oi< incinuojlrc raff/ <p 
btt) btn £Kt*t«ttfairntn tm tinftelllgt 3)itl- nambll* btt fanb«»ernjrifunq . »nb bab bet 
nung-lfll taf Mt Sodomit» nlt MI 5« bilfttaff/ ip ( |,,ii* QJef taqrt an btn 9>ranq« jtlftdt 

«MMnn abiu(ltaffen iajen/ manu fol* ©rtt». metbti ffirgeitommtn ((In^entn abtr bit 3iu< 


Oleeauu ausuntuns* 1 nv-*' ■ I-.". — ... 

li*c« 1.1(1« mit btr ‘ibat i>oabra*t teorbtn. 

1 3m fall abtr fol*t 6obomittf*t 'Kibtianb. 

linia nt*t adm|lt*tn conlummirt obtr (n btm 
®<ttf »trrt*t. fonberu na«n attentirt tror- 
ttn/ bab fi* tn blftm Sali ben btn 3tt*tfae- 
(tferttu n*o mtbtttrtrnat SWttminjeu befin- 
btn: ®aun «!t*t reclltn barfur fjaltttr / bab 
bit Io5t«SrrJ|f m fal*em Sali m*t fonbttn 
«n extraordinaria poena vnnb lutltttt Cf tra|f 

panfiabt. . a • 

, Licet enim verum fit, quod Sodomi* pm- 

’ na Iit mortis naturalis; tamen quando hujus- 
modi crimen quidem actcmatum , fcd non 
confummatum fuit, quoad ejus punitionem 
non clk omnium concors &cadem Doflorum 
. (ententia. Aliqui enim alfcrunt.quod propter 
hujus criminis dctcftationem, etiam conon 
confummato, locum lubc.it perna mortis, 
GjiI dtpac.puU.cap 10 n ri ubidicitCnmen 
Sodomi* omnium graviffiaium , non requi- 


IVIIlli |ll|l)Vlinililltli HVU VI* oiu- 

t5<n au^bJwung^otcr Obrcn abfcfcnatxn 

iciiDcrlfl|fcu / bcfdjidjr fiarumb/ »ctl cr -p<ln# 
lidj QEMaqm uidjr aU<mnod) febr^una/fon* 
fccrn cr aui tm QBcrrf fclbflcn h|j on6 nlcbftf 
ttrtlrtjttf / ncc ad aliquem a&um luxurix, uc 
Dd. loquuntur, pervenit. 

Et co tai#'i n cafu locus cfl difpofitioni ju- io 
rium, qux di aun, conatum non fecutocffc- 
ctu puniri, quando deventumeft ad adum.qui 
Iit multum principaliter propinquus delifio, 

& quali de cflfe ejus , & quali pars intrinfccac- 
jus,Capic. dectf. 126. num.j tn fin. Carcr.m 
praS. crini. S map. [equitur de irund.it Ario. n. 
!.&[<q Secus ii eflet tantum deventum ad t f 
adtum exteriorem & remotum ab ipfo dcli- 
fto, eo quidem cafu jura illa non procedunt, 

& conatus graviter punitur, lul.Clar. in § fiit. 
qu.^j.w 4 m. Mcnoch. cent.4 cjfj6o.n.io. Et 
in his ipfis terminis Honded. vol. 1. conf.pt , n. 

11. Actum in Collegio Dcn 16. Iulii, A. 1 6\o. 

Con- 


Diqi 


Consilium CLXIV. 

Centra, reum convicium nbjentcm, dre corcerc Aufugientem , quomodo procedi 
debent : ubi, an contra talem Jentent in capit nhs ferri pojjit ! Item de an- 
notatione honorum. 


©cproi 3 »»/j&m< 

fetltn tmfere feberjeli betairatlllge 
SJfenfl btfltrt t>ermdgen« lusor / 
InfonOerOgunlilgetrii () 0 *geefjr« 
tet functa ic aufifelnem jiingflanirn«a&. 
*, gaugenen ©*reit>en fjaben «lr mleme&rerm 
pernommed/ nat niaffenSetgfametrocftion 
T. borldngfl/ tsn6 in Anno itf i <S. «egen began- 
genen ?f)<f>ru*8 / bamii et fonfftn wrmJg 
Salf. SXe*ren ba8 f eben seroireff/ aufj fur- 
bttt tmb anberet 3irfa*en galbee 6egndbl<u/ 
Dnb oBtiti rmb ioo. fi. abgefirofff worben.3. 
Ux befien bnangcfcfitn/ fi* mii fol*em f affer 
felnem folbft algnen befennen na*/befiecff/ be< 
ro(>alb<n t»on tmb Dirlgfelt «egen/ «t 

glel*»elaberma[ gefditglf* eingejogem 3<‘ 
bo*au)ii&m angelegten ©anb tmb.Keiten/ 
aue6lnbei)felnber.0ufer/bielii tlnen fiaritti 
»ngemo6nll*en ©*loff gefaBen/ fi* lebig ge. 
maitr tmb m*tof>n tjeravgttoljwe 3»irt<reg/ 
bancbti fommen. 

1 ®f(lnuj)n bifer aufgetrerrene Malcficant/ 
fonbita jmeiffel an btm feben gtfirafft «efire 
«orbin / mifinme&r aber fol*e« jubtwiifung 
bir fjeilfamen luilici ni*M>erfiigr»etben fan 
S)er 25rfa* s?©tr.»on »n« aufi bm 0?i*r<n 
informitl jumerben beaefjtt ob tmb »il*« 
gfialt aiifeijo rait fol* fhitbrlgen S{iebre*er< 
$lnb«la|fmin eermdgtn fi*irii* junerfaf). 
ttn/#nb ob nl*t felbtgeg loco pccm angefpro. 
*<rtn>evbeiimcg. 

318 fiabmwirin bnfirm Mrfamblcien Col- 
legio fjleroil reiffll* dcliberirt/ tmb i?, ©lr. 
|u begeferter na*ri*t biinfill* anfiigen reeAe' 
1 ba« fu et ®r|ii jenlge/ fo aufi ber ©efdngtiufi 
bre*<n/tmbfi*tnanbere £)rr begeben/nf*e 
allcfn teegen bc§aufibrt*<n«' na* Dtidjterli» 
dxinermelfeiigeftraffttwrbeM mdgen: 6on. 
bernau* reg iafler obert>erbre*en«/ bir«nf< 
(jalb fit gtfdngll* eingejogen/ fur aflerbfttg< 
i Pblrnifin. Etenim quando carccraius fra&o 
oftio vel pariete fugam arripit , non folum ha- 
betur pro conielio , & conviso dc crimine» 
fed etiam potcli pro qualitate fadi & perfona- 
rum poenacapitis puniri, l.t.ff de tfftaftoT. ubi 
inquit Ulpianus : dc his, qui carcere effrafto 
evaferunt, fupplicium fumendum ede. l.inets. 
f. de cuftod. & exhih. reor. Bart. & Dd. in d l. 
I. quos referunt & iequuntur Malcard. d pro- 
bat, vel i. conci aPO.n i.&feqq. Mcnoch.rf.nr- 
bitr. luicaflih.J.ctttt.a.c 30 1.& ptafumpt.se. 
n.as.tib.i. Fac hin, lifr.p. c hj. Farinae. tn prati, 
crtm. lih.i.r.a. qu 30. 

4 9Blr f onben abir fur< Jltibtr gar nl*i ftn» 

ben.bagSirmdg bir Kalf SXc*fent^ne#auf^• 
gerl)^enell ober flii*tlgen dclinquemenSuttt/ 
fo auff «rfbtgtt otb<nli*< / ob« offimli* an< 


gif*laj«n< Citation / «ibit fdbfiin fi* iin< 
fTtit/ no* bnr* ctnendcfenforem ftlll illi. 
f*ulbaufifu!)rciilaf)if confifcirt obireiugijo. 
ginvuben fonnen. 

®ann obtool (ol*e< oirmba ©a*(en 5 
Otc*« I tmb ctli* anbitit ©ctvo6nfi<iicii / 
baruon au* b(c 155. articul <p<(nl. JDaljj. 
gcri*id . £)rbnung anngung rfjue 1 bif*<f)(ii 
mag. 

Etenim ufu quorundam locorum invaluit, “ 
ut ter per intervalla dierum tg. citetur Rem: 
poli qua: ft non comparcat nec ablentix ex- 
cufationet allegar, pro convicto habetur, pu- 
blice proferibitur: ut impune poltmodum in- 
terfici polFn. Vfefenbec. inpaut.jfe d. auu- 
fat. HUI n. II- ©a*(if* faitb trtdbr. M. 1. artit. 
7i.infin. Kbnig. in ptoctjf. rir.ooit bir 21 <lti 
«aoptfnjt/l tubbit 3*t. ubitradit, quod 7 
fecundo annotatus amittat bona omnia ufque 
ad legitimam, qux debebatur fu:s heredibus 
line quorum confcnfu immobilia non pollunc 
alienari, arg. ianbtr. lib. 1. arr.jt. 

Quare autem bona proferiptorum , non I 
autem damnatorum de jure Saxonico publi- 
centur, ratio reddi folct: quodhimorte fua 
fatisfecerinr.tilli vero fuga fibiconfuluerim, 
idcoque bonis, cum pro delido corporibus 
non fatisfeccrunt.prenam luere cogantur. lo- 
han. Kopen. lib. 2. obf. ia), aan. 7. Similifqtie 
confuetudinis in Pcdemontana Regione vi- 
gentis, mentionem facit OftavianusCache- 
ranus decif in. n. 10. 

©0 (an itbo* fol*t aKorba*i/ proferi 9 
ptio Sr publicatio bonorum alltlll In bcnilt 
£>rtcn/ tmb »11 fel*in Obnafiitin ; ble brf. 
(<nex fingulari privilegio vel temporis imme- 
morialis prxfcripta confuctudine, ( qua: ut- 
pote vim privilegii exprelsc concedi habet 1 
btfugt/ gar nli abtr In b< ntti <?pbtn f2rg<ncm« 
mtn obtr angtfltlt twrbm 'ba man na* 

Itrnb jtaiftr Caroli btf Sunffttn auSgtfinbitt 
93 tlnlf*cr J 5 olfg<rl*t< . £)rbttunj/ fi* re- 
guhrcntmb ftlblgcin a*t ntmmcn raup. 

S)af)trobann »it barfiir (jalien/ «ttlWtt 10 
Btbirlg privilegium ober ©cnjofui^tlt ange, 
gegen / bos juglef* ©tr. pnbbeto ®ol* 
2tbenll*< ©uter fol*er Ditl*«.£>tbmingtm. 
btrrrerfftn fnjen. 

<£t iflabcr fur« brfndn 2a(tfn!*fTg<ba*l [t 
ifaifer Caroh v.©ert*rt £>tbn.arr.«is.uu&> 
triicfenli*»erfefren;«le<« mllbtr flu*tlgen 
Sbtltfjdttr ©liter gefcalten ttxrben foHe/mlt fof. 
genben 2 Botrcn:©o ein 3 bel*dter au^reel*t/ 
fo folbcttXiebtetitueen ober brep/beffelbt flu*. 
tlgen Srcunbe etfotbern/ #nb in ©egenmrrrtg. 
feit berfelben/tnb twetier ©*dpffen btfi ©e. 



» ■- 



Partis Quarta, 


1.6 

tfcfcis/ btr ©acfctn vnvtrbadjt/ aDt ftlnt JJaa6 
vnb ©fiitr/fcInftlntmScrldiiqeltqen Durd) 
btn qtidnvorntn ©tridii jtbrtfbtr e(<ifntl(tb 6«. 
fcfcrtlbtn vnb aiijfitictm<n>vnb btm JJbtliWiti 
Wtbtl bavon feljm laffcti/Sc qui ibi fequiitur. 
* 1 Qui omnia fatis congrua funt luri Com- 
muni, puta Conii ituriont Fridcrict depeee te- 
nende, & ejus riolettrib.lib.e.feud. tit. 17 . %.fi 
vero violator Peci.l. ebfentemb.Cod de eccnfee. 
1.1 . & Lult-ff. de renui t. vel ebftniib. demit. 1 . 1 . 
C.dtrequir.Reii. 

M ®otb i|i itvlfdxn btn qtmtlntn jtalftrll. 
rFin IXtdittn/ vnbangtgogtntr 9>tfnl. J0alfj. 
©critbt . £Wn. ivtilimb Caroli V. cln qro|fft 
3)ntttfdjl<6 fcltrlnn/ In btm fecundum Ius lu- 
flmiancum btr abtvtftnbtn Maleficanttn I btr. 
gt|Tall annotirl: obtr auffjjtfdprlbtnt ©uret/ 
niann fit auff qtbiirtnbt Citation/obtr f a III ma 
mtbtivtifi/iva (itficbaufffialttn/ nacbofftnt. 
Iidjangcfdjlagtneriabung; jnntrfjolb^afirl. 
frufl fidb nltbi (ItUfn/folcbt ©liter alSbanniobtt 
bod) v.gorc fuprd allegari Conliitutionis Fri- 
dericiani, Ouffl tvtnlqfl/blt Mobilia obfr bt< 
wtqtnbtSuitr/btrObrlqftltobtr jfirtm Fi- 
fco Itbiqlid) jufafltn/ vnb qtfjorlq fitpnb. 

1 4 SflunmtGt abtr I# blfi orti tln anbtrf »on 
ivtflunb jtalferCsrnlobtmSunffrtmlnoban. 
gtjoqtntm ioc. Articul/ vnb ndmlilid) blfcd 
Vtrcrbntt ba§ blt auffqt ftbrlbnt ®urtr btrab. 
tttftnbtn Maleficanttn/ fiJSJelb vnb jslnbtrn o< 
btranbtmnddjlltn (frbtn iumbt|ltn utivtr- 
rueft trfjalitn tvtrbtn/aucbbit Oiftbttt vnnb 
X>brl.jftff |u ibretn ‘STuptn von Mt ffiitbtigtii 
©iirtr qar nitbr» tlnmmmtn feOtn 

■I Hujusq; differentia- interius Filtinianeum 
Sc Cjroliimm, mentionem etiani facit Zierira, 
in netis ed dtflem Confiunt. C eroisnam arr.tst. 
ut& Matth.Stepban.m Commem . fepe d Con- 
fiirut.err. eo6. 

fffiann nun Mfef dclidlum, vnb reiteririt 
<F6eFriift> 1 barumbtn anfanq» gtntnttr ©torq 
tauurrocf (imvicFtn btrijefialr btivanbr ba$ ti 
anbtrf) mcbt bann mu btr ‘iobiflraff btlcgt 
Vnbabgffirufft roerten f an. 

1 * ©e crfolqtfura vitret filiraufi bufi ivibtr 
f^n/ald jlilciucmbc ne lententia propter dc- 
tedlum cxccutionis, elufnrla reddatur, ffln 
•Jnburtfitll q e f.t f r fvitbctnaUtm blt annotatio 
bonorum.de quii lupra,furqtiu>nmit!l rwrbtll 

' 7 Ierint. Cum in abfctites contumaces gravi cri- 
mine inferiptos , pro quo capitis naturalis vel 
civilis peenaeffet irroganda, proferri non pof- 
fit lententia, l ebfenttm.S.edvtrfus cent umecti 
ubigloli. & Dd. fi 'de patn.l.ebfentem.C.de et- 
tujer. BolT tntit de reis requirendis & ebfentib. 

1 8 detnn. ubipoli alios, per cum citatos concludit 
quod pro delictis pro quibus imponitur poe- 
na, a relegatione indulivc inlra, abfcntcs vo- 
cati & contumaces poliunt damnari, fecus ve- 
ro ; fi indicatur poena major relegatione, qui 
diftinttio ab Ulpiano, ind.l. jbfenttm.fi'. de 
petu. tradita legitu .Cachcran .d.dtctf. nun. e. 


& ftq . ut & num.l. Confentit Gail dtertefiis 
Impetu, cap.s num. s. bcnovillime Sigifinund. 
Witnim,ra»/j<rim.a.M refol.i queft. 

©tlrtnmal talm SXdmlfdltn tXtid) vnb '* 
■itmftblanb/ nld» tvltbt» anbtrn Nationtn 
brduilq/baSMt aufgttrtlitnt Malcficanttni 
fbtln }ob|!raaffvtrfd)ulbti.6utd)ttn (?nbur< 
ifitlljum jobcondcmnirtvnbvtrbampt' cbtt 
nud) m effigie qtflraffi ntrbtnlprout tradit Iu- 
llus Clarus; sii §p"n quefi.ee. num. e. 

Surbfunfftti tvtil )tfocf) mandjtr £>r/fn «» 
oucb Cer re.Cerhol rc (ffccbrud)/ mdjimit btm 
?ob abqtflrafft miirbr: Quemadmodum teli», 
tur Ficfiardus.ln Stutfditn SX()atfd)liisfn/£»»- 
fil 11/. n.t. buftr vonftlntm ianb icuifcfclt 
Nationtvlfft'au(ftr6albbt6iSf)ut. vii 5 ur)I(n< 
l6umb<©ad)ftm barlnn btr ^(jtbtud)/ mlt 

btm ©diretriqtllraffl mttbt.Pantcr etiam Si- 
gilmund. Wittum eenj etsm. g.n.e- Icnbit : 
'Wanlfljtuilqtdiaqdfaflln q <1115111 iturfd)> 
Ianb/ burcb tinqtiviiTe gtn>o{)iitiett otier ©t« 
brautbvon btn ftbarpfftn ©traafftnbtfi ®bt* 
brutb» abqttvldjtn ul|o,ca|ifa|I biiittauf) tln 
jtbt Provincia obtr ianbKari. burd) f L ' ! ff t 
f&rdudl/ auffbIS vttbttcbtn/ tln fcnctrbatt 
6iraaff6ai:ln(Sraffr btrftlbiqtn bann jetjtgcc 
3engemelnltdp folcbed (a|ter bt6 'ffitbtudie/ 
uad) Seltjtnfctli bt§ Ianb* item, btrituitn/ 
vnb anbtrtr Smb|ldnbtn/ tinnvtbcr mlt 2ft* 
(vtlfunq bcg Ianb«/abtr Strfdncfunq au# tln 
©allttn/ obtrtnlid) 6{ n 'frbfiinb 

infritqtn/ obtt abtr nm offtmlttbtr 3ur(it|a 
lunqauff btn granato obtr (Jmftijunq btc 
SJirtn. 3ttmalltlnmittlntr ©clibu§icbtrmlt 
btr®ffdnqnu< abqtflraffr ivurbi/ aufftvtlttt 
lanbobtdudj bann flti|)lq luftfjtn/ vnb nud» 
SuNtlfunq btrfclbtn and) blt dclinqucnttn 
vnb 2ii||tiMicrabju|lrajftnfti)nb. 

S)a nun 111 f . ©tv Obrlqftlo btrcqlt Iditn a 1 
©ftvo(m6tu aud)ftpn |ol/vnb btr reiterirrt 
(Ebtbrud) nld» noimtiiMq-mu btr iobOflrajf 
jubtltqtn/ fonbtrn nad) QfBtlifur btr iDbriqftit 
ci bqeff rarfr ivcrbtn mdtbi / fonbl auff foltbtn 
gaB/btraufqtnfftn/burd) tlntn offtntn Jn* 
Iffilaq/ «uti/ vnb auff ftln vnjivtifftliq auf« 
bltibtn/ arbitrarie, mu ©tll obtr tanb» . 3 )tr* 
n-cifimq / obtr propter coacui renuam duo- 
rum dt lidWum, effradionis fcilicct & ad- 
ulterii , 11111 bctbtn jumal auqtftfitn tvtrbtn. 

idque cx Dudriua Baldi, 10 l. ebfen- 
tem I n fin vetf communit opinio tfi. Cod dt 
ecufet. dicentis, communem cfie opinio- 
nem, quod ubi imponitur poena relegatio- 
nis, vel alia inferior; poffit procedi ad fenten- 
tiam contra abfcntcs. quem fequitur ibidem 
Salicetus. 

Quodque in deliftis ; quorum poena non J , 
fit corporis affl/diva, haut locum habeat an- 
notatio bonorum, textus ell .• I t.&e. Cod . 
derequirend.reit.Et confentit Gailius./ipri 
d. tep. 1. de errejlit. num. f. 

»a 
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Sa au*gtf(*(n <?lbtr ©tr«ng&. 3(ben[i. 
tbtn ffliiftrn trimann btrmdg !}>fdliitf*cDv<*< 
unt / btr (F^tbrud) ordinarie, «In onft&llia&re 

?obfIra(faufffi*t)dMbdr«n»lrbanne*tjum 
ftcbfltii btr aBtinuiig/bafj nl*t«bt|?o tbtnlgtt 
btr aufatiblffitiit obbtrffiinbtntr mafftn jutiti. 
r«n/ snbauff fri» nl*i crfdxlncn ; anbtrtn ju 
dium «&f*<(bll*«n Exempti (redi btrorab «t 
bad reiterirtt adulterium ftlbfi gt(Ianbtn)rclc« 
giri/obtt bt{i f anb« btrrcitftn/ au* «Ut: 33n< 
co(l/ »on ftintm hlnrtrlafttntn iStrmdgtn/ g«. 
nommtn wrtbtn mocfcit. 

Quemadmodum etiam in cafu homicidii 
confuluit in pradiUo Confilio O.Dn.Sigifmund. 
Wittum. jdfiu.fol.3l7. 

Et quamvis admodum controvcrfus luris 


»7 

Articulus fit, an etiam in criminalibus reus vi- 
flus, fi leo vidrori in expenfas fit condemnan- 
dus, ut apparet ex traditis Berlichii, hb.j.con- 
cluf 19. & Cafp. Thefauri, /ii. 1. quifi. fartnfi 
qujft. jf & Modeft Pifloris, queft. 11. Atta- 
men minus dubii habet lententia affirmativa, 
fircus non capitaliter Se ad mortem conde- 
mnetur. 

Accedit etiam, hoc noflro in cafu, quod 
reus fugitivus non folum contumaciter abeft, 
fcd& carceres aufu pernitiofo perfregit, fic- 
que & hoc nomine arbitrarie puniri, & ita era 
iam pecuniaria poena plcfli poteft. AiSum 
in Collegio noflro, bm 14. Julii, Anno 
Irfjo. 


Confilium CLXV. 

Tfebiiium in Civit tt e ait cujus Ducatus habitantium, quis fit ludex competens ? 

' “ Jprmxfl / ®or> b«n -0«m/ fonbtm ffirtr 3ur|JI.©nab«n im- 

mediate fubjicirt obtr pnbtrroorfftn 



> geu*( / ffrfamt / 
2Bnf</ jfincnfepm 
enftir jtb«rj«li g«. 
nalgt reiflfgt£tcn|! 
^ bnb ©rufi jubor &«. 
i fonbtro Itebe Jbitrtn 
, . bnb $r«unb. 

Q\?tCer mirfom< 
mtiiCt Acia {'-3Bcflunb grani Euphrofinz pon 

N. 30o&lftdlg«n angeocncf eit«r filriberlaflette 
(Erbfdioffi beireffenBr/ battin btro na*griafT«« 
ntt vSrbt 3uitcftr immittirt obtt cing«fe«t|u< 
tbtrbtn btgtfjrr) babtn refr fn bnftrm ptrfumb» 
Irim Collegio abgtltftn / a btr nl*i btpubtn 
flSnbtn/ 6 J fi j f) m e 3unrftr bonN (iltrlnn ju 
rc/lif4rcni'onf(mcilm*riucbfolgtnbttQ5t< 
f*db auf gtfptbrttn rettbtn raufft. 

fBtfdjaiD. 

3n fa*tn 3uuc(tr joad)im pon N.Implo- 
rantdi (£ln li tufgtgtn 3uncf«r Sfirlfloff bon 

O. amreoritmJfnbtrn^bdld SBnjlubgrawa 
«n Euphrofinf bon N.&lnbtrldfftllt <£tbf*affr/ 
bnb retr In fdbigtt poffcffionju immititeni o< 
b«t babtl) JU manutenirtn ftp«. bttrtffmb I glbl 
btt 9!(*t<t na* alltm furbringtn/ gtnomntm 
btba*i/ bnb g*abrtn SSa* blftn ®tf*aib/ 
bajj btm 3uncftrn Imploranttn fdn Sftrg*. 
ttn no* jut 3<u abjuf*lagtn/ bo* aHtrftft« 
9>arrf)«i)cn ifcrr jutjabtn btr|Ianbtn« Slotturfft 
anbtrretrid jufudKn/bnbtnommtn/fonbtr jpt. 
mlibprb«(alitnf<i)nfolIt. 

* 3u foltfctr SDitinung tfmi bn« furndmbll* 
blft« btretgoi/bapretbtrbct bon N. 110* au* 
3uncftr O. relt tbrnmtffig blt ©irldlgt Siittr 
btt jp«tm iurisdiflion bnb ®oimi<ffigfdi mft 
nf*itn bnbmborfftn. 

1 Snb ob|*on 3Bol(?btlg«ba*ttr bon N. ju 
R. ftftiafft/ |bt|Itt bo* ba|db|Itnnf*ts8ur< 
gtr/obtt «Indit anb«tu QBurtiemb«rgtf*<n 
23nb«r<(iaiitn gld* juf*d««rr. angtftfitn «t 
bom 3od/ bnb ba «r uKitb «In fanbfdb blf«< 
■Cttiiogiljunits jua*i«n/ tb«t« «t j<bo*nl*t 


Regulariter enim is folum pro fubdito ha- j 
betur, quihomagium priilitit, obtt tbd*«t 
b«nbutg«rai)brtrjlatitt. 

Nec ex co,quod quis degit in certo loco, , 
flatim dici potcfl,quod ibi domicilium habeat * 
conllitutum arg./ fin. C. ubi de cum. agi opor- 
rr/r.Saliceu» l.un.inpt.C.ubi de hared.ag. 

Eflnamq; domicilium, appellatio luris, 
nonfedli.nec folapofieffio domus, quatinali- * 
qua Civitate comparatur,domiciliuin facit ,/. 
libertus. 17 i.feUdomus ff. ad munictp. t. 4. C. 
d. incolis lib. 10. 

Eli item communis & indubitata conclu- 
fio, quod ex lapfu decem annorum vel etiam 6 
viginti haud pratfumatur, noluilTe aliquem in- 
de recedere, vel domicilium contraxiflc, Ri- 
mm.conf.246. num.ed. Parifi conf. 12, n. 13. & 
confisi nnm. 96. 

®aaii*gld*3oa*fm bon N. abfolutc 
<(n®uritmb«tgif*tt 33nb«r*an t ja gat tln 7 
CSurgtr ju R ibertiibdl i«b»*bttbto blt firltil. 
g«<Erbf*afft/ref« au* 3uncftt £f|tl|ioff bon 
O. (fo pro natura intentati remedii cxl.f.c.de 
Edict.D II adr.toB.prolcgmmo eontradidlore 
fi*angibi;aDttblng» auf btm -Otrcogffiumb 
fffiutttmbetg |i* btfinbtn/bnb beme nl*t rn< 
(«rreorfftn ftlnb. 3(1« fonbtoi bi« Jperrn au* 
aufffol*tn §ad implorir«nb«n bon N. In bl« 
pofleffion btftr ®rbf*a(ft retbtttfnftotn/ no* 
babti) ^Janbfiabtn. 

Quamvis enim ludex Domicilii hrredis f 
pronunciarc poffit de immittendo in pollef- 
iionem, licet bona alibi fint lita, attamen fi is, 
qui pro legitimo eontradidlore fe gerit.cxtra- 
ncus fit, ac etiam alibi bona hzrcditaria fita 
fint, tunc in illo cafu nec fententiam de immit- 
tendo vel manutenendo poterit pronunciarc 
domicilii ludex, Aclull. Per Ion alis in rr de ad- 
ipifc.pofrfi.num. 93, 

3ngl(i*tmniag u(*igtfagr rettbtn/ bag 
bl« 9 
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jy!jtn.©ut/|u tctlcbcm blt gt 
9^or(gt bt&aufung / ©d)<u, 
ttn/ dpoffraltfn »nb »ngt« 

) fabrdiifcalb^Bttcf ©ar. 

i ttn</ fo trntwtrungS -jtlttn/ 
•■JDanf 'glttl Inniti gcfeabf / 
»nb fjtrnadifr Jpan® Ottmar btfommtn/ t>on 
tffrm Dtimar fiat angtbtuttt ©tutf / jmt «a- 
gtnbtt 3acob Jtalftr ®tcf / Mulfli* an (i* 
gtbradjt/ #nb mm » 11 3 af>r jtmtn. aKufcaud) 
iu ftfntm Jfjtil 3af»rlt* baraup raldjtn : 

©tlbt i.jK- t>l. 

JJabtrii — »-6 ,n >- 

ait JDtnntn — lj. 

3ungt Qfintr. - --ii- 
2(lsabcr ftftbcror/ tlntt2R(d>tl ©atwwiit 
«cnandf/ nicbf flttctn obfpccificirtc 6fucf /foiv 
btrnblfi gangtitjm/ tnbalfo aucbbit barju 


|ht 0 aucto al|o ob btm ajaupr tnrjnwj 

gtn/ fte au* no* barju btfi ouff blt •Ournftta» 

Itnwtlmttwotbtn. 

Q53ann tann ojfttrmtlttr Satjftt W(t <?« 
«MWrmtf ( tearron bas itgttbu* blt twntg. 
(It anbtutung tfjut) In ftmtm ©ui jugtbttlbin/ 
totrf>offcnlicto vo:i Ovtctoterocgcn nlttor fctoulMg. 
$o* bttnitbcn gtrntil gtuntllcbbtrltfclftwtt» 
btn mJ'Lt/ mas biforis Mt SStdntn »<rmo.;t. 

aisfiatfcltrun&tv bci) JJo*loMi*cr luri- 
(TtnFacukHt/ (btr fatbtu sJBtitbtijftitnatb) 
®t tint SXttbimrSjfijb deeifiontrforbrtnniollc* 
3nmafftn ftm bttn|llt*s bitttn 1(1/ jbmt 
felit gtgtnbtr gtpur ©ro(jgillifllg/|U <nMi* 
tbtt ffladmcbt tt)i,let ©rtfgtntitti mibtt(a!)tfn 

SUlaffcn- 4. Novcmbr. Anno 1630. 

1 . ?{. D. 7 (. 1 . C 
Li$mnac%rotf Decanus »n5 an» 
lotrt Ductores, btr 3im|Itn Facu'- 
— ->tat . bti; gtmtfntr f)obcn S*ulju iu* 
bingtm ob»tr|Ianbntm bt.jtfirtn / In alltmcj 


trntup gurae uv* 11 ' * 7 1 . , * 

^st?nfrob«dS3^N4 fdntn bingtn/ ob„<r|Ianbncm btgtjrm / In autmt, 
n auirtrWmtoofff/glcl*but*btn®ar. ftarr jurfnm / tm« fcfeuieig btfunbtmaucb ter. 

SfSbH 3 ib‘<!.fjtnatcf<r 9 <mr./ gtfttnbt ludi fpcc.ctmm^^ 

u* btfi retae cbtn am ©arte tln Jfiot gtfjalttn Smbftinbtn / In wftrm wrfambltrtn Colle 

•2Btlditsaud)f)frnd*tra(S blt 2ltcftr »cn 
tm JTJaufi / -tloffenb ©artmjtrtljtlll rnbin 
lbtrfcbtblitbtt >J>trfontn -Oanben fommtn/ 
m obgtbacfcttm JJanS ©tjmln »n» -CanS 


icn ODfltDaoMcui v“ ,lD x. 

Dtimarn gtilatitt morbtn ft»n mJtbr. 

©a balb ficto abtr obtrmclitr 3at»b Saijftr/ 
bl* -Oauf / ©dmirtn/ t/iib ©artitn/ mlt gf- 
iJttr t dufflitii an ficto gtbratbt/ Jat tr btn jnn< 
labtrn biftr btfitns2tcftr ob btm ©attltmbap 
n:tmb abfafircn/ init btr »ung burdjfcldjtn 
tmtn JJofft unb ©arttn/ nicto» mtfjt gt|Iat. 
tiiwclltn. , , 

"BtltbcS abtt fonbttll* ®Iar6auS 
Bebmibi (febifttatrftttlntnjimtnJaO mlf 

tr Sau|I »nD$itfcnll±tin©<malriubt()aiib< 
tn.wibburdiiiurlngtn/ ficto jtbcrjtittn gtlu- 
Itn la(ftn/ jnnmaiTtn er fl:if S 3 a b e tt jiuit Sal. 
tr ' mlt t intn ©ncf tlsbtrlofftn tnb su ©obtn 
tblagtnmbUtn mtttl ifniicabtrtrjiunftr tnt» 
altbtn rnb tt||ut ^au^ra» -Dlargrtta- fan 
C,a ettllrt) bugtfafir tnbtm-Octft atjlanbtn/ 
>nb tlmg bup ®ort /mlt ifnne »tr|'prodJtn;3(I 
T nt fttntr tun mlt gtfafttm ©trtid) jf)ro iu- 

.. j.. ... .iT.m l&rlarPtf/li 1 rwfflf 


gcocnuc ‘Jeci ivy- 

2!mb|I<5nbtii/m snftrm btrfambltttn Colle- 
R io rttjflid) trmogtn. Zll balttn mlr In aBtt tg ' 
barfur/ bai conlulirenbtr Savftr/mtt nlcbttn 
jugt(Iatttn ftbulMg ftt)t/ba^ jtnlgt' fo obangt» 
btutt ft&tn Jltcftr (nntiabfii < imid) ftlntn rjajf 
»nb ©arttn btn lung auff foictot 2ltcftrfu()re. 

53ann cfnigtadi fclblgcr fo bas ganpt it. 1 
()fn/»nb alfo bttbtS btt atcftr/mltand) Oauf/ 
jrjojf »nb©arttn jniigiabi/fid) ftlblgtr Safjrt 
gtbraud)tt/fol|l eo* fol*t« mt jure fcrvitu- 
tis.fonbtm dommii btf*ti«n<»nbpabtnoltr« 
bur* Mtatcf tr/gat f tln £> ltn(Ibarftlt trlangf/ 
frojft btttn animo folefaer attftr jnnjjabtrt bl> 
fer jja&rr fi* anmajftn finttn. 

Cum quilibet rerum luarum moderator « 3 

ii arbiter Iit, iisque pro lubitu uti poflit. 

Ac etiam re» propria nemini fereire cen- 4 
fcaiur. i uri /r hi. ;■ ff-fi “H' t»"- Adc °“‘ » 

Ii idem utriulquc pradli, lervientislc. & do- 
minantis, in lolidum Dominus cfle capcm. 
Icrvitus pcrhanc confulioncmcxtinijuatur, I. 

(. ubi gl. & Dd quenud. fen.imitt. 

2J3til nubn btr jfnlg/fofcl*t« ganptjt. 
fltn jnnatbabt' tu vtrfaufTuna biftr 'Jltcftr im 


n/ t>cn Dv<d?«cn 2lrm vbcrfic^ yfaUmlUt 


J 
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fctrben/ bdfi fc!*i a<cfet t(tg[(ki<n fcrvitut qui3 lingularium adluum interruptio poflcf- 
oCtr StreAtljfelt etldngcf bdbeu/ObCt jftnetl lionis continuationem inducit. 

I fltbti(>remfciie. 

Quia nempi, venditor rei venditat nomi- 
natim debet imponere fervitutem : nec valet 
exceptio ve! receptio generalis, ut cft tcxt.cx- 
prefius, ini. quuqusd n.ff. lommun.prad. 

33 nb obf*on ferrntr offitruitlfc 3 nn 0 a&<* 
fol*er 3 ecfet/ CuS-ifirt/ mifjn latige jele »nb 
*>&<r breitfilg 3>'t scbrttucbt (itlten/ fortbren (te 
fi* Doti) f titier prxfcriptioit/ ober recbtmajjt- 
Semstridbrutiffbcrubnmi/ttitil befcnberSfeldje 
®lcti(Ibarfeleen/ bltttl*( fietfg tpefiteri/ fott< 
betit ( tote bie Dietbt«gele(>rmi baso» Stbttt/ 
difeontinua caufam fjaben/iinbcrfl nltbr/ bamt 


t 


Et quamvis in ejusmodi przfcriptionc, ti. 1 1 
tulo non opus c(Tc dicatur : bona tamen fides 
omnino ncccffaria eO : Ut fci licet quis non vi, 
non clam, nec precario acquifivcnt fervitu- 
tem. Confil, Altorff ?». &tiumf. syp. ac fit, 

JU. ubi docetur, bonam fidem non iolum ne 1 * 
cellariam, fcd Si ab allegante probandam effe. 

Quia nempe mala fides prz fumitur femper 1 * 
in fervitute pratferibenda , cum qualibet res 
libera prxfumatur: 5 e liceltprxfumptio con- 
tra poffidentem, Mafcard. vol.i. conci. itoj. n. 
♦.qui idem, num. 6 . fcribit.malam fidem non 1 ♦ 
I P H ||^^|cxcu(an per errorem, qubadufucapio- 
IMtitlinan bona fide, auebrii6i;Jlltb/t!nb»ber nem J fcd tantum, quo ad frudtuum acqmli- 
S8fenf*en jebenefeit/ terglel*eii ©credjtigfetr tionem. Faciunt tradita Honded. conf. i,j . 1 J 
brmi*erbur*bie iDerjdjiruna.erlanstt »tr< mcr.u.&c. ubi, quod hic przfumptioliber- 
ben ( dniteik tatis, vigeat etiam, licet quis eflet in quafipof- 

QBelicrcquifitabifortSffaili! ermanjlen/ feflione libertatis. Ac urgentes probationes, 

ad contrariam probandum requiri, 

Et przfumitur mala fides, non folum ex 1 ® 


bann ntt udem • cnftr e »cruitmen« btr pete alte 
ituum itlxti ftijn rotrbtii/ fonocO gtoenrfen/ 
ba«ob»er|laiib<n itl;<min<incr JOanb gttetpt: 
©ont et n <«()<« mi* 3 aceb .Kapfer/ald mtl. 
*er btn Jpojf enb Satten jnnen (>ai i no* »or 
Vtlcii3arcnbifcan9<mabi< Saljrt rlitilt* tui» 
berfpro*en/ »nb batmt foltbt prxlcriptton in- 
terrumpitt/ mubble gegentfjcU in malam fi- 
dem conllituirt/ obtt gtftijtt. 

Communiter enim , etiam quoad prxfcri- 
ptionem, a Doftorihus inter fervitutem actu 
continuam , qux tacto hominis opus non ha- 
bet, fcd fcmcl conftituta, femper durat : Si in- 
' ter difcontinuam.qux caufam continuam non 
habet, fedcujus ufus intermittitur, ut fit in 
via, itinere, adbu. Sic. differentia conllitui fo- 
let. Ita, ut continuz, longo ufu, Si diuturna 
quali poffeflione, pr« ficriba : dtfeominux vero 
non nili tanto tempore, cujus initii memoria 
non extat, acquiri poifmt.i 1. §. dticlus aqua, 
d.aqua pliiriJ.Mynling.ubi ita in Camera ob- 
fervari tcftatur, tint 4.tbftrv.si perttt. Gail. 
a. obf 66 . num, 6 . & /eqq. Wurmbfcr. lib. i, 
obftrv. tn.rp. obf f num.u. &c. late Honded. 
nl.i.confi ji7 .num. >t. &c. 

1 Et ratio hujus diftiuSionis, fateft aperta, 


eo,quod titulus non adclt : led Si ex contradi- 
dtionc,Si quia fervitutem hanccc libi afferens, 
violenter ejus quafi poffeflionem affectavit. 
Cum tamen, ut jam modo dictmn cli.poflef- 
fio non debeat effe violenta Etinprimispcr 
violentam expulfionrm, ( qualis hic interve- 
nit ) prarferiptio interrumpi cenfetur. I. nutu- 
rdliier.r.ff.d.ufucdp.CMetin.confil. /j,a. aliis 
lit. deptdfcnpt.i. ubi quod fola protefiatio 
interrumpat przfcriptionem. Bcrlich. a, (ev- 
i/a/1 v num. ij. 

6o baben au*be|cfilii(ill* lit 3rnif)c>6er< '* 
foldjer itf)fn.a<tfer / fi* btffomtiu.ttr jube. 
f*»e&ren/n><fi fie/au* ofjtt bife firtmgc gabre/ 
«ttff j&re Jicftt/ eermittilff btr oroetilicbert 
©traafi/ Durati |o[*i atefer rtitetu gtlaiutett 
fdnnen. UBtl*tm allim na*/tutr tm*ma, 
leti ber 9)2efnuii9 perblelben/ bap bife ® (enfl» 
barbeii nu* ex jure przfcripto , ben Segeti, 
tjicficn m*egebtire fanbern intentlrta negato, 
riaaflione, fieberen fi* juent^alrett / *nen 
»on 9 v<*t«ttjegen auffgelege reerben mufje. 
Ailium in Collegio noliro, ben 17. Novem- 
bris, Anno idjo. 
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Confilium CLXVIL 

Ve ptrnnptoru cititiwr. a n urnis. 

Vemdtend 1. fin. C- d- Edifi. D. adr.tollcnd. tj usque rtquifttii db htredt 

probandis, a num. 6. 

Vc exceptionibus contra swmijjionem ex d. 1. fin. ac quando non obftent. 
per tot. 

Haredis cnjliiutio conditionalts an fr quando valeat vel non. A num. 2y, & 
i num. 3P. acpafjim. ' 

Legitima an onus vel conditio apponi poffit.k numer. JL 

Regula quadam gener ales, ad validitatcmtejlamentorum conducentes, i n, 41. 

Haredis tn flutato quando conditionalis ccnftatur vel non ? dnum. 52. 

Remedium L- fin. an competat baredi condit tonuit, ante conditionis eventum. 
i numer- 6 ». 
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Partis Quarta 

fi hi indubio t» & quando ante fotum deccjjife prafimantur vtlnon? inura. 

84. dri nnra. 136. , 

Mors nn n- quando prafumalur ^num. 96- &namer.u 7- 

Z* de Vede in d. 1 fin. dicuntur, citam tn/ub/lituto bcum habent i 
Leoitunaaut * lm petendi lepttimam, ej usque fupplementum non agnitum net pe* 

tuum, an & quando tranfm, natur velnon. anum. nj. 

altcujuLproban* ^ ^ «ft 

25,1 , g(jr<m><> fl( ,c »„o »a« nad) <|«|TaU beeber fbcil 
- -*• <•-' fud)(n „ tarauff emllcb (iierfennen/ mi aUnrt 

«. JJerol.bnfer rt*tll* ®«6«ncf«n pberfcbtei. 
t,n/ fonbetnaucfeeln definiti» fenteng torma- 
litcrbnifestnfolltn. 

2K ()ob(n relr (u oolgteffen/ bemelee A «*. 
gfinfllg anbefoblenet maffen< mltfictb 6uret>* 
pnb btfunben / bafi quoad calui figura- 
tionem ((nmaffenaub ber SWatwlIttm ?nt«r» 
ibotiigen QJin (uftbtnj 61« ©a* «olgenbee 
maffen bereanbtf : 



'fl«ic.®emna*fel 
bfge»nlang|l relber 
mttfommtnbe A- 

fb.QBeitlunb 3* r 9 

» SRaniitn/ gtretf ten 
, > 23 ogt« tu N. ©. 

„ v ' «ftj »«tlafr«nf<fca((t/»n6 

bardbtt auffgerldjK» ieffament/ au* betent» 
Jalb «wlftben fein ©langen na*gela||en«t 
®lttibpu6 angegebenen nM>fl«n Sreunbtn/ 
«taljK fltlttlgfelt betrefftnb/ »nfi iu 6lf«m «n. 


Cajus Mzviui. 

$lfe» frfnb 61 « Impio rant«n/ 
f« |ein 9Bani)«n If tbfdiaffr/ reo 
gen btfftn p«tf*olIener ©tyn 
b«g«tir(n. 


'V 

.9 


3n 6if«m ieflament/ wurtt fi»" f& m( 
«S?ani|«n porbtr|l difponirt pnb «rj«(jl(^ t»a« 
maffm auff btffen abflerben/ ftin Sbtfrare/ree» 
gen |hrt< (UbrlngenO rete au* b(«b« &o\>nl 
6a fic no*im i eben ■ tf)r<6 SRUmrlUJun Ctort 
balbbetattaabgefertlgr/ober no* Infunjfilg 
ptriuur tptTbtri folleii. 

£J55a« In gl«utj«m 6(«<fb<fra» in cafum 
prscmoricncis mariti, firbte 3a()t«n6« -Oaab/ 
fojl>ropri!cp«/ In M«g«mtln« ibeilung iu- 
ttilantn/ ntben mc|)t anbrtm fo fur bifimal in 
(dtitt fonberen oba*r jufjalien. 

^.p pii ab«t 61« Inftitutronem haeredis »nb 
gegeutrertigtn ©etitf beireffen t^ul l B>««6«n 
«n felbiaemiellaniem' f<ln 9 Ran?«n <?bffi<*» 
pnb betbt ecbn iu gltidxn 1f)<il«n «ingcftgl/ 
au* folaenboalfo iormalitcr perotbnet: ®«m» 
na* obae6a*iemelnebeebe ©ebn' fonberli* 
6ti«!i<j5tibnid)i nubnlnbii pi«ri<b«n ^ib« 
«u|T«tlan6i/ »on6«m« man/®a<if«?nm«3</ 


ffl?argt«ib«- 

®(f< tfl mu 3«ra Wa«b«n (de «jus 
hereditate agitur ) r r r j) ( u r u t b a r tp r b t pnntt 

l»«ii ©obn «tjlblt Srtberi* enb 3ttg. OTtl« 
dit b«b« nor 3 J b«n b'm » { 3 q ( l°d <n ' ® nn6 
tpcif i man ntefat 1 ob ji< notb Ini i<b«n / cMt 
tpann jit gt(iorbcn ftpn mo*r«iw au*obfi« 
Jtib8<?rb«n bmbttlajjtn ob«t m*t / »n6 Iji btt 
«lntauffbiC5o.3abt/ 6«t anbtr nubm«brxo. 
3abrau§. , , , 

51 a* ibr OTargreib* abfitrbm t ta« fi* 
3trg ®aiii)iic* irotijmal ptrbturaib' ®nn» 
l|l pot f«in«t ®tm«n ®aub3rare«n R.rfina 
#er|iorbtn Ea uxor fupcrfits, petit fc immit- 
ti in bona Mariti vigore ejusdem Tcftarecnri. 

Wubn Ja« 3 <rq 3 f?an« in Anno KS14. 
alfo per mibnmtbr ©«*i«btn 3 'br<n fin io 
(iam<mauffj«ri*(, fob«p6«n A&s miiN 5. 
Vn6i;.iujin6«n. 

f«lib«ro 61 « g«tlng(T« na*r(*(ung ni*f p«t. 
nommtn/ 6«r anbtr abtr 3 «tH' tPtltfttran fi* 
ftlbjimtln f*n>a*tt blobtr iBitiif*' fi* ror 
p(tr 3abrtnblmptg btgtbtn/ pcnbtme rea «t 
bmfommtu/ blatio tbtnmt ffig 6a< gtrfngH« 
mt gtbirireotbtn/ alfo 6«rf«lb«n QSibttfunjft 
gauD)retiffelbafft<3. 21« folle/ 6a btrtn «Intr 
(ii ianb famt/btr anbtr abtr Pb«r btfiimbft (ti( 
aufftnblibe/ 6t6 aubblt(b<n6tn 2)trmdg«nan 
3 dti«rli*«m ©ut/ *nb rea« 6a(T«lb< an Inter- 
dic pnb anbern Inbtfftn «uragtn/ In (om 
glti*< ib<« 9«'b«H«t/ 6<r bolbt i6<H 6«n »or* 
|;anben«n ©niftrn/ 6tr anbtr balbe ib«fl abtr 
btr vBitilb/retil (* retbtriSrut tr ober ©*»«• 
fler ober berfelben Rlnber tm ieben babet |tig«« 
fltUt ocrben 3 m 3 J H aber beebe mefne 66bn 
pber ble btfUmbte ,eie 6«r breiffig 3‘>b r aufiblei. 
bc n/ pnb 111*1 wlbcriu ianb fommtn reurbeu/ 

ober 
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eler a6tr »or ftrfKtfTunj fol*tr jflr/ gttrlfft 
9?d*rf*fung trlangtf/ bafifte^obl» rtrfaf)/ 
«n/ vnb ftfnt (f(>[|*t ftfbeffrbtn blnbtrlaf. 
ftn/vorbanbtn vnb Im iebtn/ foBt aUte taejt. 
nlge/ reas btnftlbtn ffir 23drnrll* <Buti vnb 
»a« bafltfbt an interdic trtragtn/auffble f)ln> 
btrlaffene SDfrrlb / btroftlbtn ©rbtn/obertvt/ 
nt( fit te vor jfirtm abfierbtit vtrmelntn mo*t/ 
tinis vnb uBtln fafltn vnb bltlfctn. 

Oiltbt rvenlgtr fiar au* blftr Tcftator di- 
fponiri; «affln ftint » dtitn ©o&n» gribtrl*» 
ffliuitrll* 0m/(banbtr anbtrc ftlbtge» ftibfl 
ttrad empfangtn vnb vtrr&an;au|f ftln gribe. 
tl*« aufibltibtn/ vtrtvtnbtt tvtrbtn fofle/ fe- 
quentibus utens verbis: ®tfi Sederi*» 9Xllf/ 
ttrll* ©u*abtrberrtffenb/ baton foB/auffbm 
8«a btrftlbc vor 23trf*tlnung btr ®rtlf|ig 
3«6r/ m*r teieerfdmt/ oberitiNfTen tvufjrt 
J?unbrf*afft trlangtt / bafj tr gttvifiioct» ver. 
fa&rtn/vnb ftlnt?«aturll*tjeib» obtrffio*. 
(Erbcnjilnbttlafftn (jerte/ jum vorberfien ftlntt 
SBiurttr ©. ©*tve|ier.ftinbtr/ 3nna 0. 3<« 
f>«> ©tilbtn gerclger tvtrben/iljre» 23t trtm ba> 
M ()abtit jugebtncftn/ba» tberlge $iiietrli*e 
2Jtrmdgen abtr folle In Jtvttn 'ifjell gerfiellt/ 
btr tlnt 3 fitil anffebgebaetre mtiit -Oauffrare. 
tnvnbbtrftlbtn (Erbtn/ btr anbtr fcalbe 3&ell 
abtr auff ratlnt litbt QSaaftn SDiaria K. abtr 
berftlbm ittblt*t (frben falltn vnbbltlbemvn/ 
Vtrljinbtrt minfgll*». 

©onfittt ift bife» 3e(?amtnt wr flntm No- 
tar io vnb fiben ©tjeugtn auffgtri*r / ait* blt 
Scheda (fo btm ^Jltrubtr vtrftrrlgrtn Inliru- 
mento inferirr) VOn btm T dlatorc btm Nota/ 
rio an blt -Oanb gtgtben/ vnb aBt» anbtr»/ fo 
btp tlntin Icliamcnto Nuncupativo ren no(f/ 
tfn/ verrl*ltMverbtn. Subjunda etiam dau- 
fula Codicillari. &c. 

9?un fiat f Itrauff blt 3)?anijlf*t SBliib R.o- 
llnafub num. 12 . vnbfrebenlg vnb geborfatnb 
gtbfffttt/ fit at» in : vnb refpedivd fubflituirtc 
©rbin In blt <E rb:vnb 23ttla|Ttnf*afft tx l.fin. 
C%deEdtliJ.jUdr.toU irurcfll* jll immitti- 
rtn vnb etnjujfiieni blt angtgtbnt 3Rawilf*e 
(Erbtn abtr/al»vermffmecomradidorcsaBtr/ 
btng» ren ftlblatr abmnb ju Oviif) obfr jum tvt. 
nlgflt rem polidTorio au jf ba» petitorium an/ 
jutvtlfen/ btfenbtr» tvtiljtimvbtrjiulj m.lnl/ 
Sll*c fe ©prn* obtr gorbtrung bifer (Erb/ 
f*a|fc ftalben jnfiabtn vermtlntn md*ft/fi< 
rt*ttii»m*r»orften/tr(t tbenmJffig rea ne. 
1 ( 115 / an s*ert()tn crttn jticavirtn/rmb fen|itn 
btrstliaUt |i* jutrttttlltnerbffilstBert/ baS 
man btrtmmtgtnfi* jubtf*tt)t^rtn ftlnbt/ 
fligit 33rfa* l;abtn feflt. 

5inb tetirbr blft petition fub nuot.ao. nl*t 
aBtm mibtrbeltr/ fonbtrti jumal blft» bttigt/ 
fugt/bafi ntbtugnugfamb angtbeutnrrcau- 
tion/ au* fit 2Blrrlb fi* fenfl gtgtn btn lega- 
tariis. alfo trnttiftn roeflt/ baf blt ^)trrf*afft 
obtr -C>obt iDbrtartttftrrntt.btfj&alb rnangt- 
lefftnotrbltibtnfeBt. 


CLXVII. ,2, 

Sub Num.a5.6lf(ff gltl*trmafftn MftOTlb 
fl6/»(t (tltuer bt f**tn/au* no* ttitiitr<bof 
b(ti8?aniif*t angtgtbtnt 23 frn>anbitn ju 2lb« 
nag btro blf6<t rtrurfa*ttn Sefitn »n ©*a« 
btn»anju^alrtn. ®arau|f fub Num. 28.fi- 
nalitcr ren jfire fubmittin itulrbt. 

- 0 <ngt 3 tn faben blt 'SJiondfAt gtnannrt 
©rbtn ol< cffrgtmtlbrtr btbtr abintftnbtr 
6 ^nnii*(iebtfrfunbtt/trti[ju»trmuitit/baS 

fit nif mt^r btrj itbtn/au* trtrfl na* btm 
3 )atttt ntrfiotbtn ftpn retrft fi* balb anfang* 
St^orlgtr orrtn angtmtlbt/ rnibba» ©ut auff 
gnugfamt 3 }frfi*trung jutr^tbtn wrmtlnt/ 
»tll fit obtr fo »11 vtrnomtn/bafj tlnltfiamtnr 
tmjalbtn/ vmb btfftn/ telt au* ba tfn ^tu- 
rat^».(Srltff »o*onbtn/»mb ftlblgt» btglaub. 
It cdition obtrab|*rff|fr gtbttttn. 

QBannfit bann/ na* btm jfintn blf crt»/ 
quoad editionem mllfa^rt/fit fub Num. 7. a|/ 
lt*anb ©nrtbtn tvibtr fol*t»Te(iameur fiiu. 
gtbra*t/vnb ftrrntr angtlangt/ba^ blt 9it*. 
nungtn btt) btn Sormunbtrn abgtfnSrt t au* 
ba» Strmegtn/auffobfg angtbotttnt Cautton 
jt»lf*tn jfjntn 9 iianiit|'*tn (Erbtn gtbiirtnb 
abgttfitilt tvtrbt. 

QStil abtr blt CBlitib/auff bt f*t(><n< Noti- 
fication/vnb an jfir Obrlgfttt ulr gltt* trf*t. 
ntn/ fiabtnblt 9 Bam;lf*t ©rbtn fub num. 10 . 
blft» alfe angtjOgt n/al» tvann (it fi* btfer<Erb. 
f*afft gltf*famb |ilUf*n>tfgtnb btgtbtn- (n. 
mafftn fitlubnum. 11. btg*rtn/auflf btn gaB 
fel*t 5 ffiltiibne*trf*t(ntn foltebtr reurbt/ 
tmb tvibtr vtt^offtn juadmittirtn tvtbtt / fit 
anbtrtr gtfialt nl*t/al» refulis expenlis & da- 
mnis ob retardatam caufam.anjufldrtn. 

®aau* blt®ittlb fi* tlngtfitlr/ {abm 
blt SBanmf*t lub num. 18. f^r abigee btgtfjrcn 
I»lbtrf)eltt/nl*( ivtnlgerfubnum.19. rt*tli* 
gtbttitn/bltOTltnb von ifirtr gan? n(*tlgtn 
prattcnlion/ vnb blngegtn fit alf arme H. ^ n . 
btrtpantn/ln blt Sbrfgt Serlafft nf*a(ft/ obtr 
in eventum auff» tvtnlgfi (n blt legitimam bo- 
norum ftirbtrll*tit anjutettifen. 

2 btr fub num. 25 . blfftn ftlbfge fit (n blt 
ganijt ®ian5(f*e Strlafftnf*afft/ aulftrtva* 
btr 955f»lbtn pafta dotalia, mlt fi*br(ngen/ob 
nullitatcm Tcliamenti, tlnjuftutm obtr in e- 
ventum, blt SBItllb/ fub Iuramento, Qtaefic 
blntvtg / tolbemmb ad computandam legiti- 
mam filiorum btrbti)juf*afftn/ aBr» trnfi an. 
jupalten/ bnb bann vigore transmiliionis, fit 

3iiang(f*t In fol*t legitimam una cum fru- 
dibus & intcrcUca die mortis Tcftatoris, ||| 
immittirtn/tvle nl*f t»tnfgtr/ob protradatn 
litem vtr»rfa*tt gofien vnb ©*dbtn ibnen 
ju adjudiciren. ^itrubtr Ijaben offtgtfagtt 
5Uianglf*e (ubnum. 26 . gltl*mdfig btf*lof. 
fcn. 933tc aucb fonf?(n 6cr Proccp/ aflcrfcirf 
rl*tlggtbalttnivorbtn. 

®» fmt au* itrfill* lub num. 27. ©iariq 

K-fbro jenfge» ivlbtrfabrtn julafen btgtrij/ fo 
L In 
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in bem Wamtfidi 'ieffament/ j^ro fjitob »er« 
flaiibener maffen au^otiadji morben. 

iDbmohl nutu bic QRanijlfctic mif i&ret 
JTjanblung quoad tempus nor ter TStttlb ein» 
fommtn : 9B<« ('tc® iu re® i Nrftben/ quod 
in quseftionedc fucccflionc, difpiciendumlit 
omnium primo, an is.dc cujus quzriturhirc- 
ditate, ultimum fuum ante mortem declarave- 
rit votum: quippe quamdiu ultima voluntas 
aliqua cft, eaqucdc jure fubfiftit, tamdiu ad 
fuccetTionem ab inteftato,& quat cft ex fola le, 
ge, perveniri nequit, l.quamiiu.Sp.d R. 1 I. 
enttquem.C.commun i.fitcceff. Vultcj.in Injl. 
4 it. i ttftemttimne.&c. 

©0 rann omnibus conlidcratis, probeq; 
perpen(is,tl(2BlfHb M Me exl.fin.C.dt Edtlt. 
D.Hadr.rall. Sratfi ll)r<* ®&®crtn @ ieffa» 
tnetuSiinpolleilioncni honoi iim hereditario- 
rum immittit! lumerben beqrfttf/ fiit «In lm- 
plorantin bbet $le jttin/ Ne ®?unsi|®e $ rben 
aber/ pro pr*tcnfis legitimis contradiftori- 
bus uitialitn. 

311« nmrbibemeallem naA/beti jejemwr, 
liqtt ©a®/ ttffli® jubtMncfeii fcoi/ib Ne im- 
plorirenbvSJitdbr jt>n<n ai.’uniill®eti Ne te- 
gefltie iiuCOjlett / ob praitcnlam contumaci- 
am ju(tf?a«enf®ulbig? 

&o bann ftirS 3nber/ob |ie QPIffib Ne ju 
t(®e erfbrberte requilita , jfjretf anqemaliien 
polit flbrii remedii, b(i)<sebra®t? alfoanAin 
(iu obtr beebe portiones baritmrn jie il;ven 
©5f)iieii in bem 33dlf(rli®«n Sella» 
menr (ubftituitt / auff anerboiieue gnuafaiiK 
cautionelnjuweifen fepe. 

Tertio ob Ne 3)lapjif®e ' jbt rontridiflion 
berqe(la!i bef®etnei obet fon(! fol*e 2 >rfa*en 
«ufaefubre / banimben fie SBfitib nicfcr juto» 
ren/ fonbern »ilm®( erjlerive&nte aK«njif®« 

in fet abnefeubeu Sifjn portiones, vel ialtem 
in eorum legitimam, auff (teninifl-J ailijebbf» 
«ne 3etfi®(tuu3iuimmitiren. 

Quarto, ob »nb tttlAet ©eflalt N( Maria 
K. in ) litem tcqefircn qeqrilnbet. 

Cia® Nine rnuroi |i* feltfl erqeben/ mi 
fiat (iu SStifjell oNt »e|'®alb aufijufdflen. 

®em tSr|len 1 'unften beruOreub / (|l jniat 
aufi Nt ©evlaj iub Num. 8 . sufe&e» Oafi Ne 
cjKiitib iub dato Nn brinen. lulii, nd®(l atge» 
(ojfenen ij.^arO/ eergepaU citite au* ben 7 . 
ejuidem fol®( citation eerltliSf bet Rcccpiiic 
f b Num.s.elnjeantttottet wotbembab fie sum 
Idnqilen junet fe*« Sbo*en ibtioctflanbene 
Woibutlft sum fiitliAen H. ^effora* ein» 
f®i*cnfellcn/du® )()t 2 Bfiiib ercleten »nnb 
bitten/ brim Scptcmbr®eriia®(tt alfo ct|l «» 
ber;>.- 2 Bo®enelHfommtn. 

©0 fbmientutt)(bo®lii femen tteq era®» 
ren bajoiftetmefiute 585lfitb/befonNrtal«ein 
£ffieit« . 'Petfon 1 btfori» eintqet reeifj jefdfitr 
«etbenfbnne: anqefe&en fie nl*e perempto- 
rie vel ti mi vice cititt morbem jurnal na®qe< 
jnnc* jtt Jf)anblmtj«nj«ionun/ au® batauff 


QU ARTA. 

ex adverlo btlfillfg procediK» » 0 tb(n. ©* 
loaif e man au® ni®i/»ann ein ®rfametfKat f 
jflt QBierib bie citation infinuiir/ cbtr iuttif» 
jen 3 tma®t. 

3nglei®em fiJnnen tolr ni®( fejen/ bagbie 
®fanjif®e folAentingen 23etjuq« fialbet/ in 
<m>a« ifncoflen jetaijen / »el®et i^nen ron 
OiBiqfeie reejen/ »ot allen binjen ttibttumb 
atjuleqen mefite. 

At in omnibus his, in quibus agitur de pri- , 
vatione, alicujus luris Icti privilegii, requiri, 
tur citatio peremptoria, ut tradunt gloil. tu 
Cient. 1. in rer t. ttttio.it tt u & benejl Cient, 
Abb.in e ex tue. it Cler. non itjii R-ebuli 11 1 
er d.priviltg. Di &Sibol.privil. t*t. Cravet. 
tonf. 10) an ) hb.t. Item mhis , inquibusa- 
gitur de aliquo magno przjudicio,Scaccia i. 
fuiicM.i. lep. pe. num. ej. Ac etiam fenten- l 
tia St iniiTio in poflcITionem, tales actus repu- 
tantur, in quibus peremptorium omnino ne- 
ceiTiriumexiftit, Scaccia d.U tep.pt. numtr. f. 
edfin. 

_ Ac fi procedatur contra abfentem , qui j 
nunquam comparucrit, contra cum non po- 
tcft deveniri ad lentcntiam leu fundem aftum, 
nifi is fuerit peremtorie citatus, leu plurib. vi- 
cibus, juxta text. ini. abfentem. ff. de potn. 
quem textum intelligunt, nt procedat mdi- 
llindc, etiam in fummariis. Scaccia.d. cep. pt. 
Humer. 17. 

Et hinc eft, quod abiens, qui citaretur ge- 
ncralitcr ad totam caufam, quamvis caufu ei- * 
fetfummaria, debere nihilominus citari per- 
cmptoric.h.c. unica ialtem citatione, cum ap- 
politionc peremptorii, ut tradit glolE in tx- 
trev.ed reprimendum in v. crsmine. Vannus d. 
nulhtet.ex defeci. tttst.n re/.Gravat. in enitor, 
ed preli Vetfltb 4 e.t n u. 

Sinb obf®on in bet citation fub Num. 8. • 
beftnbdi®/ baf iSldgerin.jbt tlloifiurfft. jum ’ 
lunqflen jiiet |e ® « mo®cn em|®icf en |oU/ maj 
bb® folAed pro peremptoria citatione lil®| 
emgefefien rcetben. 

Requiritur enim appofitio hujus dictionis f, 
peremptorie, vei alia comminatoria illi zqui- 
pollens, iicut colligitur ex his, qu* feribunt 
Eclin tn cep. eonfiiluu n.tb.d.ojii lud. deleg, 
Vantius d. nui ex iefelt. citet, nnmer. 101. cr 
tot. Rot. ietif. 10. eltet tot. num.j.de re jud. 
in novit 

2ne Jtnber Sraj berufirenb/ tjuteti wlt ju» 
alei®era®eeii/ Catulle requilita, fopro fun- 
dando rcincdio polfcllorio.cx l.ult.C.i.EdtB. 

D. Heir eo/i.einem Iniploramen bei)jubriii<s(ii 
obqcleqentvon bifer sJDinib burgetfiun morben. 
3lnqt|i|jen (In Tcftamcntum omni vitio vili» 
bdi carens , butinmn fie beruie cbunqebeiuet 
mnifcn. neten jbren 6iief. ©ofincn/ in : au® 
feltiqdl m certum calum iubllitmrf mcrCtll/ 
diifiaiten. 

Conilae autem quod Teftamentum, quod 
non habet viiibde aliquod Se fubitamialc vi- ^ 

« tium 
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tium, puta rafionis , indu&ionis vel cancclla- 
tionis , paratam habeat exeeutionem in eo, 
quod feriptus harres mandato executoriali im- 
petrato, in pofteflionem bonorum haeredita- 
riorum rc&c immitti debeat, per tcxt.cxpref- 
fum in l.?. e rt. t. C. d. Editi. D. Hadr. toll. ubi 
g 1 o(T.& Dd. Communiter. Mcnoch. d.adipifc. 
poJTeJT remed.4-.Tycc ius iis /.io tefiament.i2.n.6. 

Q ff d R.l.\Uuh.Co\cr.part.$.CJp.2.d. procefiib. 

® rxecMfip.adeb,utnccitattonevcl libello opus 
fit , Wefenbcc. tom. 2. senfil. 8 1. num.j. Petr. 
Frider. Mindan. lib. 2. d. proeejf. tn Cam. ex - 
trah. cap. 68. n. 1. 

9 Nec intereft, qualis fit haeres primus vel fe- 
cundus, id cft, fubftitutus, quia & hic poft e- 
ventum conditionis, jamq; inftituto defun- 
do, vere cft & manet harres,Menoch.rf./0c.». 

1 0 206 . & feqq. Et fecundum Bartol. io l.fin. d . 
t. d , Ed. D.Hadt. toll. qu. 4. fubftitutus eve- 
niente cafu fubftitutionis, hereditatem ftatim 
adire, ac fimul petere, fc mitti, poniq; in pof- 
feflionem bonorum poteft , contra harredem 
venientem ab intcftato j adeo ut non tenea- 
tur in cafu, ubi habetur Chufula, fi fint liberis 
&c. probare, quod h-rres deccflcnt fine libe- 
ris, verum fufficiat allegare: qua unica & nuda 
allegatione, onus probandi transfert in adver- 
farium.Franc. Vivius Ub.j. optn 86 i. ubi hanc 
opinionem facrofanttam» & in confulcndo ac 
decidendo obfervandam monet. Covar.a.var. 

1 1 refoluc 7.num. 7. § quintus.ubi ait, quod Ii agi- 
tur adverfus fubftitutum, quia inftitutus ha- 
buerit liberos fiipcrftites, oportet adorem 
probare.non fidum inftitutum liberos habuil- 
fc , fcd &cos fiipcrftites patri fuifle, alioquin 

f t reus fubftitutus abfolvendus erit. 

Ac etiam quod prxallegatus exequendo- 
rum Tcftamcntorum modus procedat, licet 
quis fit, qui tale tcftamcntum inofficiofuin , 
vel alio modo talfum aut nullum contendere 
velit, text. eft in l. 2 C. d. Editi. D. Hadr. toll. 
ubi poft glofl*. Bart. ait, vitia ejusmodi invifi- 
bilia, altiorcm mentis indaginem requirentia, 
omnino non debere impedire hxrcdis immif- 
* fionem, id quod etiam approbat ac in judican- 
do obfervandum monet Mcnoch. d. loc. num. 
698. Si modo ejusmodi putativus contradi- 
cor, titulum aliquem juftum,realcmq; bono- 
rum pofteflionem contra harredem Tcftamcn* 
14 tarium opponere nequeat , prout ipfc textus 
fefc in verb . ex legitimis modis , evidenter ex- 
plicat, Bart. tbid.num.20 Mcnoch. d.loe. num . 
jjs. cum feqq Sed tales omnes exceptiones, 
qux non ex ip(o Teftamento apparent, vel 
non ftatim probari poflunt , ad petitorium 
1 $ funt remittendae per L). C .d. Ed.d, Hadr. toll. 
& Caftrenf. adl.fin.d.t. 

Publice fiquidem expedit, fuprema homi- 
num judicia exitum habere, / vel negare. 
quemadm. refiam.aper.l .1 ff.fi quis omtjf.tauf. 
1 d ac ea proinde ita funt interpretanda, ut favea- 
tur illorum validitati, c.ult. extra do tefiam . I. 
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in tefiamentis. ubi Decius, ff. de R.I. Socin. in 
L Gallus. 2t. in pt.ff. d. Itb. & poftbum. i. 1. C. 
d.SS.Ecelef \p 

Ac porro fecundum omnes Dd.ut refert 
Achilles Pcrfonalis in traci. d. adiptfc pefftff. 
n.172. tria in hoc judicio adipifeendar, agen- 
do ordinarie, ab hserede funt probanda. 

Primo , quod teftamcntum fit folenne, & 
non in aliqua fua fubftantiali parte vitiatum, 
quxprobatio per oculatam tcftamcnti infpc- 
Cionem apparentem fit, fap'ed.l fin. 

Secundo, quod res, in quibus petitur fieri 1 8 
immiflio , in bonis teftatoris tempore ejus 
mortis fuerint, & fic in determinato tempore, 
Caftrenf. conC4f4.num.iMb.i.in novis. ( 

Tertio , quod teftatoris mors probetur , y 
quaf non prxluwmur, nifi probetur. Et quod 
prardiCa tria fint probanda , tradit , quoque 
PraC. Fcrrar.i» form. libell .quo pet. bared ex 
tefiam. ingloff. verb. pofitdebat. n.i. lQ 

Et quamvis non deficiant, qui credunt, ^ 
quod hzrcs quoq; harreditatis aditionem pro- ^ 2 
barctencatur, Parif. eonf.41. inprsncMb.i. So- 
cin. Jun conf.9f.num.io.ltb.i.la\tcin apparen- 
tem, Bald.ifl l.Hn.n.i7.C.de editi D.Hadr.toll. 
ab hac tamen opinione recedendum cft, qi ia 
harres exhibendo tcftamentum & petenda ic 
in pofteflionem bonorum tcft «toris defumfti 
immitti , cenfetur hxreditatcm illius adi' . $ 
cum harreditatis aditio animo quoque fiat, /* 
gerit. I. pro herede, ff deacquir. batedit & ibi 
firtbentes. quar harreditatis udnjo lufticit ita 
fieri. Alex, in t.2.n.4 8c ibi etiam Iaf. n.ij. Cd. 
Ed.D.Hadr.toll Corn ,conf i72.n.6.&feq lib.2 . 

Menochius autem de adipi fc.poffejf. remed. 

4. num. f 6. decem requifita hujus pofteflorii 
remedii adfert : Primi quod is, qui fc in pof- 
feflionem mitti poftulat, haeres fit in teftamen- 
to feriptus. ( 1 ) quod tcftamentum, in quo 
Iixc heredis inftitutio feripta cft, Iudiciprx- 
fentetur. ( $ ) Concurrere debet quod tcfta- 
mcntum cancellatum, vel in aliqua fui parte 
abolitum non fit, (4) quod bona, in quibus 
miflio in pofteflionem petitur , fint ex bonis 
pofleflis a tcftatore tempore ejusmortis. (f ) 
quod miflio harc in pofteflionem fa£a feriba- 
tur. ( 6 ) Quod alius legitime non poflideat. 

(7) Ut hic haeres, qui fc in pofleflionem mitti 
poftulat, non poflideat vel poflederit ( 8 ) 
Quod Iudex, coram quo miflio harc in poflef- 
fionem petitur, fitcompciens. (9) requiritur 
citatio & libellus. (10) Mortem Teftatoris 
haeres probare debet. 

Sftufjn btjtnbrn fiet? in JaH/ 

duffftlcfcn t>« 033 /tflb tlft requifita, tam ab 
Achille perfonali, quam Jacebo Menochio 
adduda,dlft. 

Ac porro etiam conceditur hoc remedium 14 
harredi inftitutoin teftamento nuncupativo, 
a Notario recepto, & in (criptis pro more rc- 
redado ,hocij ; uno ore ab omnibus concedi, 
notat Mcnoch. d.loc.n.Qi . 

l t m 


,24 Partis 

Itufcn bl( SBllib/quosd remedium pof- 
fcfloriuin fundaum intentionem ^af/ alfofttla 

b<n «itjinaeflen/ tofi non ttm aJiamjifdJtn 
iptrrn Advocato, uUtrfianb feftr anfe^nlid» 
C?t()tiff tmb fftnubtn jtear fiirgibradji »tr< 
ten/bamd tr imploriMnfctt. ‘SJirtifa ex prxdi- 
&o teltamcnto fundatam intoutionem rmb< 
|il(Io(f<n »nb ju&lnb«iK(b«i b<g<{ir(. 

2lbtr beflen unan0<pt(i<nt mejen wlr betb 
tnfcrd tfjtiw felnet anbrni OTriniinj ftpn/ baii 
bajj fo vil M< Orftte filtobtti ptoponirier grajen 
bmtjfcn t{iut/ fie Sfl?ani|lf*t weber in totum 
nccb quoad legitimam , tinttf ober b<p anbern 
t<jj Tcftatoris ®.©c(in/|uimmittiren fetien. 

15 S)ann Ca^ «rfllttt furgefdjuijt wdrbl/ Ju- 
ris tfle manifelli.St in I.Ji parer. * C.dt iufiit. 
& fubfiit. referibi ab Imp Alexandro, fi pater 
fi[ium,qui in iplius potclfate non erat, hxre- 
dem fcripfit, nec in defictum ejus cxhzreda- 
vit, jnretellatum non videri. Ubi porro haec 
verba adduntur : Cum autem trans mare & 
longe te agentem fub hac conditione hzrc- 
dem te c(Te Icripttim dicas.fi in patriam regret 
fus fui(Tes,nec exheredatum te allegas, Ii in e- 
uui locum non rediflcs ; maniicftum eft mul- 
tis cafibus non voluntariis, fcd fortuitis eveni- 
re potuille.uteam implere non polles, 8c ideo 
hereditatem adire non prohibens. 

Concordat L.jam dubitari 16- ff. de litred . 
injluut.l filtus.tr. l.ult.ff. de condit, irfltt. I. fi- 
lius a patre.es mpr ff.dt lib. & pefthum. I. Lu- 
(tui Ttttus.td.ff.de condtt.& dtmouftrat. 

16 2up tvcUttn flare» Ktcbrbgrunbcn <rf)sl' 
I<(/ rounn timr fttmn ©o()n fub ea conditio- 
ne, qui vel natura, vel lege in ejus potcflatc 
non eft, |um Srbcn mftituirtitn mcbt luglticb 
fub contraria conditione exprelse <n(<rb<fba|j 
«l«tami bltinftitutio inutilis, »nb ba« Tefta- 
mertum futnldjtlj. obnbo* jum roentqfTe» 
blt inftitutio pro pura gcactuci nrerbe. 

\y Hocqjitlem tradunt Alex ad d. 1.4. C.dt iu- 

fiitut. & [ubflitut.numa.ij ibiq; Sichard.Me- 
noch. a. arbiir.r.caf io.uum s.&feqq. Tiber. 
Decian.rr/pen/ie. ral.a. Jul.Clar.m$. Tefta- 
ntersrum quafl.jv.tsum 4 bachinius.lib r.iee- 
rr;v.,aa.?'.Vaiquius d Jkcteff. creat. fn.i.l. 
Gradus lib.t. reteptar.ftuteniiar. b trftatMen- 
tum quift.jr.nuru.j Thad. Pifo lib. 1 . vanar, 
refilut.c.ii.n.i.&feqq 

l 31 u(jnnmibcn(ic ^rflacittfcrrntt fur/ rt 

18 brfnijt bcr launtte aSucb|l»b bep Tcftamenti 
mtifid) bap ber l'eftjtorfcui(|intcrla|T<n<-TCI> 
tib pure, fcine |njtu©opn abet fub ea condi- 
tione, vann|l(|ncr;o Ijuprtn <»lb<r «"primb 
fotiitiftn rotrbm 111 trbcmnftuuirrenb defi- 
ciente pudifta conditione (qua minime po- 
tcllativa.led calualis, vel faltem mixta eft ) bf< 
©ticifmiimrlfubftituiri/mit funem einigtti 
SiCortabcrm contrarium eventam, exprelse 
ober pute exhereditf. ©croljalb cnmicbtr Me 
inftitutio quoad filios pro pura , obtr juxta 
communiorem opiuioncm, bal rcllamcn- 
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tum pro nullo juadlfttl/Vftbconfequenter bftl 
proximioribus ab intcftato fucccdcnvbus, (In 

an b(r €D?anQtfdKn 3crla(fcnf(t>affi triff* 
Mfworbcn. 

23nb ba£ blf< accommodatio ad textum & 1 9 
jura tmftfjlbar t>nb r Icbflg/ aoUcn bic iSJfaniil* 
fd)( ex figuratione cafus apud Sichardum & 
Baldum ind.l. fi pater, b<|(u$tn. Pater inqui- 
unt, inftituerat filium, qui trans Mare ( vel in 
longe diflitis, ignotisq; locis) erat, fi in patri- 
am reverteretur : & dedit ci coharrcdem , vel 
fubftituit ci Gallam ( Novercam ) ille filius 
cum non vcniflct,dedit occafioncm quzilio- 
ni } Nam coheres vei fubilicutus dicebat, filius 
non paruit conditioni, vel conditio inftitutio- 
ni adjeda defecit in ejus perfona ; ideo ego 
fubditutus vel coharrcs , per lus accrclccndi 
debeo torum habere. Et dccifum eft ab Imp. 
tcftamentum nullum, & locum fucccifioni ab 
intefiato e (Te. 

i)nb obrool (frlicb< Dv<Ar0{((r(r/n)((apud jo 
Ciarum & Sichardum in przdi£hs locis jufe# 
^cn/ b(t opinionfdnb/ bapdt hodierno jure 
blfc £Xc&rltcb( dilpolitio aujfd<6db(n : cx ra- 
tione, quia hodie de legitima filii rejicitur qui- 
dem omnis conditio i (cd in exteris pro lubi- 
tu filium gravare licet 0o )<inb bod) anbr( 
dner »ib(rl 3 (n SRrtnuns : 2)ann aud) g<fc«r/ 
bcrogltldKn corrcdiottcrc bcffcc hindirt/ »nb 
jcgrunbtf. 0o urgiitn bocb bi< ®?nn 3 ifdj< }l 
ft^t fiarrf / quod filio non poftit a patre appo* 
ni in fua legitima aliquod gravamen, aut ali- 
qua conditio vel etiam mora, aut fi appona- 
tur in tcftamcnto, tunc non ,valcat circa legi- 
timam: quia femperea debetur liberis purd. 
Clar. d l.n ^.Sichard.d./ n.+ GMi 1 .obf. 119 .Cr 
ftq.Pinitwfg n 6.V0I.2. Conf. Maq>urg.va/. 

i-num.7t.&v»l.}.conf 11 . num. 29. Cx. 
vall commun, comrAcommun.qtuft.766.num, 
i, & 2. 

ldque ampliant, etiamfi filius in gravamen j! 
ifiud confcnicrit, & fponte fua, vei etiam ta- 
cendo & non contradicendo illud agnoverit , 
Vultci. vol.i CovfU 4 rpKrg. 2 f.num.ii 4 .BLol, 
iVall vol 3 . confjo.n.jt. 

In fumma, quxeuoq; conditio, vel alia di* j | 
fpofuio , moram vel quodeunq; onus intro- 
ducens, legitiinx addita invenitur; iUa tollitur 
omnino, quafi nihil eorum in tcftamcnto ad- 
ditum cflct,& legitima pure filio defertur, 
tcxt.tn l. quont 4 m.} 2 . C detnoff. teftim. intb, 
ntvifima. l.fcimus.$.cum aurem. C.eod. Adeo ut $4 
Tcftator etiam tale quid faciens, non (anus 
mente putetur, ConfiLMarpurg.v#/./.c#»/Iap. 
num, 6 1% 

Et quod filius nec fub conditione ctiatp po* 
tcftativa iufticui pofiit, fcd ea quoad legiii- U 
inam rejiciatur, tenet noviffixnc Franc.dc Bar- 
ry tn tract.dtfuccefiion.lib.J ttt.2 fub n.f. ubi 
inter alia fcnbit: Bartolus vult, ut tunc de- 
mum rejiciatur a legitima conditio poteftati- 
va, quando filius inlhtu tus nimis ca gravatur. 

Coq- 
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Contra conditionem hanc, licet facilem rejici 
de legitima, receptiorem opinionem efle dicit 
Grafliis,§ legitim.tqujji 39.num.12. Quod dc 
plaoo conlilfcrc concedit, quando conditio 
confiftit in dando vclalio fimili , per quod le- 
gitima tardatur vel minuatur. Sed quid fi fit 
conditio, fi voluerit ? Et adhuc receptiorem 
efle, ut hxc rejiciatur, Si ut in legitima non 
fubmoveat fuitatcm.ncc impediat tranfmiflio# 
nem, dicit Grafliis d q.fp. n 13. & §. tefiamen- 
tum.q.j 7 .n,i . Item potcllativam conditionem 
rejici de legitima filii, receptius eflfc dicit Si- 
mon de Prartis lib.\.interp.i.4ub.6.fol. 2. n. 13. 
Similiter potcftativam conditionem., quan- 
tumvis facillimam, rejici hodie de legitima, 
receptiorem efle dicit Govncz.re/ol. cap. 11. n. 
29. C tr 34. Ha&cnus Barry, 

Pariter etiam Paulus Aemilius Gallus t ratt$ 
dt exceptio». qua oriri pojf. in fuce, tum ex teft. 
^^■1 quam ab mtejti part.2 tit.f. except.14 • num.4 • 
cx communi & communiori tradit, 
filium in potcftatc conditurum inftitui pofle 
fub quacunq; conditione ;& tunc a legitima 
conditionem rejici, in eaqj pure remanere in- 
ftitutum, allegans Manticam Si alios. Ac ad- 
dens, quod ab hac opinione, in confulendo & 
judicando non Iit recedendum, cum ipfafit 
arquiorfic faveat tcftamcntis, & quod pro hac 
parte fint tot iliuflrcs Dd* affirmantes ; ita in 
pradtica communiter obfervari. 

40 ^ 3 B*(dKm natb Me Sfan jiftfjt f nlcfcf In Me 

portione» jfyrtt abnttfftiMn Petree/ 
1 4. fonMmaadninMro legitimas , jure Natura: 

debitas, immittirt t>n& «ngtn>if«i nxrbtn mufj# 

• p «n. ©(f 7 dhfjnttbonn|i( uucb >n eventum bc« 
gc(>rcn mO Darfur fjalrtn r&u«i/ bAfj burd) M# 
fc conditionalcm inftitutioncm.bdMr ©6(j* 
Mn/ faltem quoad legitimam, jlrlftlgttf 
mtnr vitio vilibih M(jafft«/ tmb Darumb »on 
itx 3 Bi«lb M$cfjn<r maf}(n/ In fdiitn rcta ju# 
M excquirrilftlJC. 

€ 33 tt fdnncn aUx t>nf«tf rfjdf# nldjf «acb# 
KnMjj etfrr ton Nn i))iaiifl|cOcn Ijocbaufat# 
nuiQ/tnb tubero ©dmificii tudddujfyjaufrjc# 
ful;ncv 5 i:mmrff offrcrtvcfjntcr QBirrtb «111.3« 
®«li fdjaMKt» frin f onneu. 2 Q 3 (< tvtr bann iit# 
mcbr txtfcnbfijtr (jMtcrwlbiin# bifc# 

4 * autb voi^enoe Regulas in obiid/nummcn. Et 
quidem, (1) Non folumexprcllam volunta- 
tem, led etiam tacitam & conjeduratam, Si 
mentem teflatoris prxiumptamobfcrvaiidam 
efle, Si conjeduras ejuldem difcutiendasma- 
ture, poli liald. & alios Rol. a Val {.eonfi 20. n. 

4 1 /■d’ 6.10.4. ubi inquit, quod mens tcfhcoris, 
in interpretatione lui tclbmcnti Se contento- 
rum in eo, omni cum diligentia Iit perquiren- 
da, & quod totum faciat, &tpfampcdetcn- 
tim ledari debeamus, licut venator leporem. 
Lud. Molina de Hifpanor.pnmog. lib. 1. cap. 

41 num, 1 i. ubi polt alios dicit, quod mens 

nedum cxprclla, fcd etiam conjcdur.ita tan- 
tit.n,potius attendi dcbca4 quam prolatorum 




verborum qualitas, & ita illa przvalcat /. qui- 
num indignttm.C.deteftament.Paul Parii. e*»- 
fiU 70. Itb. 2. ubi quod mens in ultimis voltin- 
tatibus prxdominctur , & potius infpiciatur , 
quam figura & fignificatio veiborum. 

Qua: omnia tum maxime locum habent, 45 
quando mens, voluntas feu fententia difpo- 
nentis, percipitur (altem cx impropria verbo- 
rum fignificatione, Caftillo quot id. controverfi 
tom.+cj.n.Ji* 

Ac etiam ( 1 ) memoria tenendum eft id f 4 ^ 
quod annotavit Cardinalis Mantica.dr t onject. 
ultint . volunt Aib i.t. 2. num. 7. & Hipp.Rimi- 
m\S.ionfiL J17. numer. 1. lib. s» ubi dixit poft 
alios : quod nulla fit utilior rrgula in ultimis 
voluntatibus, quam quod attendi debeat, 
quod telbtor vcrifimiliter difpofuiflet, fi de 
eo fuiflet interrogatus. Et quod ipfa Regula 
frequentiflima fit apud Confulcntcs, & ibi lub» 
ditnnm.r. 

In dubio (^) quilibet prxfumitur velle, ut 47 
interpretetur lua difpofiuo, omni meliori 
modo, quo poflit vim habere : nemoque prx- 
fumatur elcgiflc viam , per quam lua tefta- 
mentafubvcrtsntur, nec vi.icatur voluiflc te- 
ftator, quod difponerc nequit, Cafbllod. lib. 
4.cap jo.per dtfcurfi Etproablns fcudifpo- 4! 
iitionis validitate prziinnptioucquar militat; 
exteris firmior & cfficaiior reputatur , Mc- 
noch. 6, deprafiumpr. 4. num. 4. Ccphal. ion- 
fit. 10. num. 14 &tonfil. jf. numer 49. Putis. 

Itb. 2 tnterpr.2. dub t i. num 7 f.2 j. Item 4 9 
dicimus, quod a&us pra lumatur ita gc ftus, ut 
valeat, & lulUneatur, ac ipfiu* nullitas evite- 
tur, ctiamfi verba improprientur , Mcnoch. 
de pufumpt. 4. num. 94» &J*q Mantica Ub. 
12.tit.17 num.i}. Et Mcnoch d.praf 4. num. jo 
f.ufquead 39. a conjebtura& prxfumptioiie 
prxdidb, quodatflus ita prxfumaturgeftus,ut 
valear potius quam pereat, quam plurima de- 
duxit, & commemoravit. 

Et (4) a&usnoftri voluntarii, aut verba, 51 
quibus geruntur , non operantur, nec operari 
poflunt ultra intentionem agentium, vel ultra 
quam gerantur, nec contrarium aut alium c£- 
febium & finem, quam intendebat difponens, 
Gozadin* conf. 23. Ccphal. eonfi 329 », 2f. & 
e 0nf.409.num.j7 ■ Ub. 3. Dccian. eonfi 69. num. 

4 & eonfi 44 n.iog.lib.4- Mcnoch. eonfi. 179* «i 
16. lib.2.& prafumpt.26 . num. 29 .lib. 4 .&pr * « 
fumpt.i.num 3. lib. 6. Burfat. eonfi \6. num%2t. 
item (onfi.391 .n.14. lib. 4. 

$Bann man uufon blft Regulas, t»nbbl< 5 1 
Q9iU<4f«( fdbfl In acbf nimbr/ tvurbr fdntr/ fo B 4 . 
bift^ itftotmncmlf pri^mlgr/ anbtrflfaecn 
obtr fd)ll<|ftn fdnnen' bannbfl 0 btt Tcftator 
© f«ncs»tn©65nlnf<ln<n nxgmlr ffMbtt 
conditio» / qux futurum tempus rcfpiciat, 6c 
proprie cafiialis,potelbtiva vel mixta dici que# 
ar, bijdJnjchrtn / Obtr condicionaliter inftitui- 
r<n mclUn. iCon ndcbctt ita proprie didis co- 
ditiombus,M<»IMtl 4 < a»0t|O5(n( lura, prx- 
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126 PAR-TIS Quarta. 

U fcrtiml.x.C deinftit fenbcm 


ti l|t omnibus fimul perpenfis cjfcubaftr / ti 
»utbf aud) btt Tcftstor 6.Diinn <r no* In 
icbtnr onbbcfrast »(tb<n fcllt dfinafltit t»dS" 
Knbtn jiMtfftl- dUflrt auffblft conditionem 
«(febtn jutiaKn fi* «flittit : of> ndrabli* jut 
gcttfnntd iooK ( quo (til. tempore TdU- 
meruum illud confirmari» v:mq; luam irretra- 
flab lem acquirere debeat) fime <?6(>n fdmbt 
ober fotiberd no* fm iobon fetjn fltArbm. 3u|f 
iMi*tn3jH<rjfin(tiltbij m*td benommrn/ 
ji>nbcrii orro jrbtn nui btt rberlrbtubtn Orneff* 

}4 mutttr jutrtfctrm fftbtn btntimrt. QErtlabri 

ojfitb«nanr<jTcftaror0 aufi nllnln bftn it' 
fl.immt biftnbcnbm rmrniminjtn/prxiuniirr 
#ub barfur gitalnn/ bnfi ftlnt lang au^cblib». 
IK orctlll f*on tcnipnrc conditi tefia ntnti- 
oocr bo* |i« 3<l< f«»« lotnfaK / nfcfri mttr 
tm irbdi fcim m6*tcn 2ll«()ar«incumca- 
fum.blt mli <tngtf<<K Smffmuirrj&rtn 6ofp 
Ilsn vulgariter, tuiblnalUn Dic*fCti Jugtl-tlT» 
ntr maffrn fubftituirr / »nb ndmbli* fio f<m 
Sbtftoro, monti btr boobo fiiHm rcr jbmo Bar. 
lorn ait Te fhtorc abldbon iturbon inlolidum 
ober irann nufintlrKt tempore morris pater- 
na no* tmfobdi ftlbnjon mlfofftttndiurn fol- 
nor JJaubfranxii lu 3 ln*on t()tlUti luttboii bt« 
nonnt. 

J 5 ©af tr abor bor j o 3>6r molbnna aoifian/ 

»nb jofnii/wann fio boobo bbor i o. 3->br au§ 
bloibtn tsiirboivman bor SBuiior aUet @uif) 
tdaon laffcn foll i|l jar nl*l per madurn con- 
dirionalis inliitutiomt ( quo urpotecjfu Ic- 
ftimcntum falrem pro parte.invalidum reddi- 
rciur; fonbom allein eo animo ron bon 1o|il. 
ronbon Saitorn btf*t&m reoll or barfiir q*Jl> 
« ocii bapioaimlnfo lanior 3<K tu* ojfrgtiMnt 
foiiior (Sobn abraifon fanor fi* anmolboii/ o< 
bor ba|j fbion olnor no*im iobon crfiinbMO 
Ritrbon foli b«raufim*rt anbcr|i )uf*liofftn 
foro bab fio boralit tempore condio tclhmcn- 

a ti, obtr bo* mortis paterne, of|llt i^rbcil ab» 
aoloibi ftlu nto*ion. 

ft Steq; Claufnla illa C filiorum neuter redi- 
erit intrabo. annos non conditionem infert, 
fcd potius, ce jefta interpretatione , prarfum- 
ptjq;mcntc tcflatoris argumentum, validam- 
que probationem importat , quod filii mor- 
tem obierint, ad minimum ante p-trem tc- 
fbntem. Citm& alias illi, qm per ,o annos 
abfunt , & de quorum vita ntltil comperitur , 
mortem obiifle pmfumantur, qua de te intra 
Den dante, plura dicentur. 

17 ® tfctl lenium, fo ad validitatem teftamenti 

paterni tit ttUttcg bltnll*iau* fbnlitnbcr i»tl< 
Itafottrcdt rq.ie rationi atmo|j/atbtit blc vei ba 
b* lodamtinl (Olbft anble Oanb. SSattnba. 
rliitt itirgenbte jufinbcn/ quod pater voluerit 
filios vivos ulla ratione gravare , vel eondino- 
naliter inftitucre, fonbern tr feno prout verba 
iplius Tertamenti fnnam . barfiir atballtn / 

6d^»ct«ui€ &ot»> 3oia«vtd)i |o briatte canui 


ouff bte 14 3 af)t auP^nwlr/ «en bcmt matt 
au* In fo lamjtt 3 (,t ■>« 6 frm 9f* c flJo*tt*« 
(UIIJ nt*t qtbabi/ btr anbtt 3«S ab*r/fo Jll( » 
aUbtralr bamal ttr|*olI(ii i<nt$ti tW 4 «n fti> 
nttblobtn Uiarur alfo fit brtbt mlitinanbtr/ 
nt*r nt<bf tm itbtn ftinmo*ittt. 

SCttl <t abn onaciutb.tslt t< bamif alqtnf» 
II* btf*afftnial« fiat btr iBatrtr fit Ii puta Iu- 
pervixerint illuinjntbtn tonDnilfW 
flRuter ju ifrbtn imi tuitr rnb vttrninffrii 6«' 
ctbntt/ miret in allon jtbalrtn lectbtn \oil 
manu tln ober btr anbtr tmmtbtr» t»ibttfom« 
mtn.obtrieibd ■ Srbtn «rlaifrn rrutbt- iuff 
bttu Sali abtr ron jbntn jniitrfwiitjo. ja^ten 
m*t< ttftiliblgt • bal btt irfiiunor iiant* 
nl*i snbilli* qtfAloffm bafl aUbcrait tempo- 
re eondiu Ttfiaitienti vel faltem mortis lux, 
fttioc«r<rfabrciifti)tn. i)auimbau*m eum 
talum, btt iSittif- {Wuittri alsfctn jtitttrcd 

IPMb in (olidum (MgtfVQMMb 
neu in i^ren ponionen vulgariter fubftkut|c(. 

Quoti autem patci filus vulgiriter fuhlti- 
tucrc puifitpdubitationcm non lubct.max.tnd 
incum talum, liante patrem moriantur: eo 
quod (iibftituuo, in fubiidmin inlfitutioms iic 
indu6ta,ita ut t'- (lator de hati ede libi profptci* 
at, taul Jinq; caduci evitet, l ptteji quit Jt- '* 
ji».pnnc ff.d.vu-g & pupili fubfi . non ve. 6 n 
rminm 6: detrimentum filiorum fuorum. /# 
ntbil mtertft.io.i. *.in fi» d bonJibtit, 1 J <- 

tcgnn.d.fidncommifi att.) 4. n-7** 

Qnodui filius etiam in potdlatcaonflitu» 
tus, fnb hac conditione inftitui poflit, fi volu- 
erit harres cflc,& fi hxres nonefTet» alium 
quem vifuin erit, eis fubllituerc Iiceat,ncc nc- 
cefiTe fit, ad hoc ut valeat talis inftitutio, quo4 
fub contraria conditione exhr rcdetur,diferti 
refpondct Marcianus in l j*m dubitari. 16. f[. 
dt barid- tujht. 

Infuper, quod formula fubftirutionis, ia 
dubio pro vulgiri fit accipienda.fi nempe pri- 
mus Heres mortuus fuerit, vtl hzrcdicatem 
adire noluerit , probat text. in dtp. 1 tn fin. d . 
teftam. in 6 . & idem deducit Mcnoch. hb. f « 
prafl 66. 

2lup mriebem bonn fcvrm <r« 

VOl^t tapirlrin terminis/. 4. C. d.i»ftitur.& 
fubjht.qa r nicfcf verfiren/ b/civcll biborr^ btt 
Narrer fcitic 'Si> 6 n/ba|ic 4 <bfn fo(rcn'0dr n/tfcf 
3<itKIMf $tnxfer/pf 1 r conditionem reditus in pa 
t> um jupr -oviwii: fbntavt aDriii ^efefien/ 

oH fle Me «Sofin ju |tir fc/r.cl tobt lictxn 
Itu» nod> irn itben fajn mdibrenober nt&t? 

i i|l aud; «jar nid?r jujirdflcn/ bau tvann 
poilmortemp itris.c/ncr ober Ocranbcr/ bfcf 
in patriam <jt|d)r«b«n 'Ober man fonf? In 
runa aebracfrf bai fic notb b(i) ifben oo<r 
bcrv«rla|rcn/al§baimfieoMr /(>rr j\tnbct'cx 

mente mltu; etiam Pjtris tcllanm, f«uc 
$C»tf if flucb b(f« harred tdc/ ad alios /uos h.:- 

redes traalinittircn 
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Consilium CLXVII. 


Ii7s 


q. 


3>a5«« In g<!i«n»mf 3 «n Sfflatmnt fiet) 

• Mflnbcnbe t>nb vermrfmc condition/pro con- 
ditione cafuali,inft itutionem filii vitiante, imb 
plane pro conditione proprie fic di£ta,& fu- 
turum aliquid, quod poft mortem Tcftatoris 
fieri vel evenire debeat , (n ftiiKII BXg ju&ab 

«n fff- 

(q Etenim receptum cft apud omnes Juris no- 
flri Interpretes , naturam conditionis efle a- 
jftum fufpcndere ; Se ideo conditiones, qua: in 
praeiens tempus, vel in prarteritum conferun- 
tur,conditiones vere & proprie dici non pofle 
glolT.in l.cum ad pnftns.ff.fi cert.pet.uhi Odo- 
Frcd.fn/Saltcetijipr.Alcx mfin.Soann.i. 

Conditiones item, quz in przfcns vel in 

* praeteritum tempus collatz fuerunt , a£fum 
non fufpendcre, clarum cft. l.cum dd prafens. 
cum l feq.fi cerr.pttat. lj bfi Patronus, de bon. 
libert. cum fimihb. 

Faciunt huc, qua: feribit Ludov. Molina de 
Juflit& lur. trahat. j.dtfp.jo6.num. 4, ita di- 
cens: Conditio late fumpta, dividitur primo 
in conditionem de praeterito, de przfcnti & de 
futuro, Conditiones de pr^fenti aut praeterito, 
non lufpcndunt hzrcdis inft itutionem, lega- 
tum aut quamvis aliam dtfpofitionem, fedita 
fc habent. A parte rei,validar (fatim funt tales 
dtfpofitiones^fto ignoretur, an conditiones 
ita Te habeam: quod fi conditiones aliter fe 
hab ent, (fatim difpolitionrs funt invalida», cfto 
(imiliter ignoretur, an conditiones aliter fe ha- 
beant. Atq; hac decania, conditiones de prz# 
(enti aut praeterito, neq; propriitfime funt c 6 - 
ditioncs,utdi&umcff, neq; propter illas hz- 
redis inftitutio.legacum aut quzvis alia difpo- 
4j fitio delinunt ede pura. Hoc confiat ex leg, 
cum in ft eundo ff de in\ufi erupto l.cum adpra- 
fens. & duab.feqq. ff. fi ctrt. pet. quarum hze 
funt verba : Cum ad przfens tempus conditio 
confertur, fiipnlatio non fufpcnditur. Ac fi 
conditio vera (it, ftipulatio tenet, quamvis te- 
nere contrahentes ignorent : vcluti fi Rex 
Parthorum vivir, centum dare fpondes. Eadd 
funt ,& cum in przteritum conditio confertur. 
Itaque tunc potefiatem conditionis obtinet, 
cum in futurum confertur. Idem confiat ex L 
conditio io pratcritumff.de V.O.linftitut. talis 
b-ultff.de condit. Injlst $. conditionis, infl.d . V . 
O. aflirmatq; communis Dd.fcntcntia, quam 
przter alios, Ancon. Gomes.rew. 1 var. rofol. 
cjp. 12. n. 64. refert ac fcquitur : Sola autem 
conditio de futuro, neq; tamen omnis, (ed 
qu.x indifferens cft ut fit, aut fi non (ufpcndit 
inft itutionem , legatum & quamcunq; aliam 
difpolitioncm , cui apponitur, & habet pro- 
priifiimc ac prcfsc rationem conditionis, ut 
ex Iurib. citatis conftat.Haftenus Molina. 

Infuper& hoc notari debet ( polito condi- 
lionalcm hic adefie inftitutionem) quod ta- 
men remedium/ fin.C. d. Edtil. D. Hadr toll. 
etiam competat heredi conditionali,antecom 
ditionis eventum. Cagnol. in l. ocius legitimi. 


num.isff.de R./nr.ut Socin.Iun confit tr.n.t. 
Itb.i.St plcriq; dixere : nam deuti lueres con- 
dit ionalis.ante conditionis eventum podldio- 
nem agnofccrepotefi, l.fi fub conditione ff. de 
bonor.poffeff.fecund.tabmuUb fortius id reme- 
dium eidem competere debet, Iafon. in l. /. 
verf propter boc.C.d. Ed D Hadr. toll. 

Sane, cum diftus hzres, podedionem pro- 
pria authoritate & de fa dio capere poteft ,tcxt. 
cft cum glolT./ii / inter omnes ff qui fatud. cog. 
& ille jus fuum tunc non perdit, ergo mulio 
magis fibi licitum cft, auctoritate ludi cis. pof- 
fedionem bonorum defundi capere, didum- 
que remedium implorare. 

Et tanto fortius, cum di&urn remedium fit 
favorabile, hzredid; provideat, ut ille in bo- 
norum defundi podedionem, juxta tcftatoris 
voluntatem immittatur, l.vol negare, ff. quem - 
adm.ttflam.aper. Si igitur favorabile cft, &in 
favorabihb. extendo fit: ergo ad hzrcdcm 
conditionalem , & fic quoq; ad improprium 
extenditur. Alex. inLi.num. n.w fin.C. de te* 
fiam. Ripa. ini. fi conflante, nui n. go.ff. filut. 
matrim . 

Praeterea textus in d.lfln. non aperit, quod 
hzres (it purus vel conditioualis, (eu (implici- 
ter tantum dicit, quod (iquisinftitutus ex af- 
fe, vel ex parte, teftamcntum offenderit non 
cancellatum. Cum igitur, d.l.fin. loquatur 
(impliciter & generaliter de haerede : Ergo & 
generaliter intclligi debet, /. depretio ff. de 
public. & cum non diftinguat,nccnos diflin- 
guere debemus. 

Ecprzfcrtim,cum dida immiflio a Indice 
abfq; tertii przjndicio concedatur, prout Iu- 
dex illam omnino ita concedere debet , Zu- 
chard. poft (cribcntcscommuniteria d. l.fin . 
num.267.verf & idem e fi* 

Et quamvis nonnulli velint , quod tale re- 
medium d /.Jfo.hzrcdiconditionalinon com- 
petat ante conditionis eventum j attamen ii- 
dem alia remedia tali hzrcdi concedunt, Dee* 
in d l.fin.n.34. & ibi Zuchard.n.f;f. 

Tunc licet non efFedum poffidendi, jus ta- 
men adminiftrandi hzres acquiri, Achilles 
Vctfoml.d.adipifcend poff.fub n.i »6. verf.&ita 
tenendo non obflat.fol.gt.&feq. 

Cumque conditio inft uutioni appofita li- 
cita cft, puta fi fitdcprzfenti, aut fi voluerit 
adire hzres, tunc hze omnia magis locum ha- 
bent. 

anbtr -Oau&f <?<nrtb btfltfyt (fctttff/ 
&a(j b(c s D?aHjlftbf <?tbcn furg<b«n/<$ &ab<n brff 
T cftatoris b«be ©d^n/occr aufftf twnfgffc bcr 
rint/ jbncTcftatorem »b<rltbr/ fci)( alfo bf fe 
€tbfcfcajfr ipfo jure, tanquam ad fuos heredes, 
aufj bt< ©*&n / bonfeINgen auff b« 
nanbft £ rben gtlanqtt. Cum quippe Jus pe- 
tendi legitimam etiam in tranfmiftariis & ex- 
traneis hzrcdib. duret : adeo ut hze tranfmiU 
fio legitimz non agnitzprzfcratur etiam lur» 
accrdccndi , quod prztcndit (ubifitutus. Ca- 
M ftreafi 
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Partis Qu a r t 


{irenf.confjis.lib.r.Gravctt. confjtx. col.pen, 
num.f.&confi* 2 num.j. poft Salicct. in Lfci- 

tj mus in pe. ubilaf. col.i.C.de inoff.tefiam. Ipfo 
Jure enim filio quaeritur, etiam ignoranti & 
abfq* ullo ejus fa&o j Ideo &: ante petitionem 
& agnitionem tranfmittitur, l. fanamus. C.d. 
t.d.inoff.tefixm l. omnimodo C.eod. 

$4 SBHcbantt aud) Me SWanilfcfcc ®rb«i feo 
n<r# cfnacnbtn / c$ mtfgt bcr QS 3 <rr<b Me prx- 
fumptio,quod filii deceffiflc putantur in vita 
Patris , & adeo fubftitutus ex propria virtute 
& natura fubftitutionis admitti debeat, nttfcf 
ftnragtn. 

Licet enim fortiores prxfumptiones, ex- 
teris paribus, minus ftringentes elidant, & o- 
nus probandi regulariter in afferentem 
transferant. 

%6 ©ofdnne itifln bo tf) Mpfdrt M< btrum&K 
vires prxfumptionum nod) ntctf fcfctn : bflnn 
bap ex adverfo a qualitate & difpofitione mor# 
bifica unius , & vita militari alterius filii ad 
mortem arguirt t»<rb<n 0>0U; btm ©<* 
gtnrfjcil fortioribus rationibus & pr^Tumptio# 

87 nibus pdmbgcwiftn twrbtn. Siquidem mors 
facile contingat , prxfcrtim fenib. & qui jam 
alterum pedem in cymba Charontis habent, 

88 qualis fuit tcftator nofter. Hi enim ob defici- 
entiam caloris naturalis feu vitalis, citi usquam 
juvenes mori pixfumuntur j juxta l.nam et/i ff. 
desuo fi. teflxm. Alciat. regal. 1. prxf.4}. Lucas 

89 d. Penna, in l.j.C.deapotb.pubi lib. 10. Imo & 
fenex morti vicinus dicitur, cao.j/bid./j. qu- 2. 
add. late Mcnoch.dr prafumpt.ltb.6 .prafumpt. 
46. per tet. & prafumpt. 4!. 

90 Sic ubi ejusmodi qualitates & caufx ratio- 
nabiliores, ut & prxlumptioncs naturx con- 
currunt, mors citior ( nec enim hic de morte 
iimplicitcr, fedeum relatione ad patrem di- 
fputari) cx illorum fcnfu, & quidem ob for- 
tiores qualitates & caulas rationabiliores pro- 
bata calletur. Xlenoch. prafumpt. 4$. per tet. 
hh 6. 

©0 aiogtbcr ©atfctn nic&r bt&flftlicb frpn/ 
bap bcr tttiC ©0&n valetudinarius gtonfcn fr»jn 
foll. 5 >icn?dl aucb bcr 2taff<r Valetudinarius 
& morti vicimilimus gcnxfdi. SDapero in ma- 
jori qualitate morbi fi ea aud) M< prxfumptio 
pro citiori patris quam (ilii moitc juncmmc». 

91 Et porro non prxfumi morbum durabilem, 
nifi comitialis & incurabilis fit, Alciat. reg.i. 
praf 19. num.j, Menoch. lib. i. prxfumpt. 44 - 
per tot. 

Sftupn fjabe man jwar nadnrfc&fung / bap 
ter eme ©Opiwneutrum corpus, ut Medici lo- 
quuntur, roclcbc gtmcfnfgfid) iutn aflcrlcngfUn 
ieben, gtftdbr : aber fetu foldjer valetudinarius, 
nxldjcr' tfcfmgtf ju Q 9 <rfcg(Ug<iigct»<fcii: 2fn» 
gcfcfjcntt fenfleni» ftcmbbc ianbfjuraifcn X>n 
•9<rrn luMcncn/nftfer wrmocfn {jdtre. 

54 2llfon><rb<coipfo,bap&<ranbcr©o&ii rin 
©elbae rvanncrglcKfcmprxlio ba* febenge# 
tuo<(/ bo* bap « m Um %mx wrjlorbm 


91 


9\ 


fti)C/nfd)f prxfumif f/Menoch, 6. prxfumpt. 4t • 
num. 1. & 2. per text. cxprclf. in l. qui duos. §. 
tum in beUo.& $ ult ff.de reb.dub. quod exten- 
dit Bald. conf 17 6. in fin.lib 4. & conf. 14J- fit e. 
fin. lib.j. ad omnes in univerfum cafus, ubi- 
cunq; mors certo probari non poteft. 

Accedit , quod mors nunquam prxfuma- 
tur, nifi variis concurrentibus adminiculis,fed 
probanda fit per cum, qui fc in ea fundat : qui- 
libet enim prxfumitur vivere ufqj ad centum 
annos. Dee. cenfs7.num.19. quod omnes in 
hoc conveniunt: inprimis fi mors fit funda- 97 
mentum adverfarii. Alexand. confil. 27. num. 

7. lib. 7. 

©0 Ifl baf decennium vel etiam quinquen- - 
nium, quo filii abfuerunt, ad inducendam & 9 
prxfumcndam mortem na* btr flttanjtftfjcn 
SWfWling tvetf JU futi}: cum juxta Abb.corf. 

6). in fin. lib. 2. quinquaginta, juxta Alcx.ns 
/. bxtedttxtum. ff. ad L. Falcid. fexaginta juxta 
Bal d.conf.90. lib. 2. viginti: juxta Provincia- 
rum Germanix conluctudincm plcrunque 
triginta anni ( quo & rcfpcxifie videtur tcfta- 
tor) requirantur. 

Requirit etiam Bartol.fn L fi quidem. C.fi - ? 
lut. matrim. in locis propinquis publicam ta» 
mam, Se ad minimum fcmiplcnam probatio 
nem, nimirum tcflis unius aut alterius qui di- 
car, fc vidiffc mortuum fcpehri: in remotis 
ver 6 locis famam iflius Civitatis, ubi mortu- 
us ; Quo ad temporis vero lapfum , requirit 
centum annos,cx quibus quis non fuerit vifus, 
per /. fin.C.de SS. Ecclefi 

23nb gtftijt/ bafj nu^nmt^r juprxfumirtn/ 
ti fci}<nMr<itt)tn©%i @o«<rqr&fn;©«>l(l ,0 * 
jtbod) no tb ft&r jnxifdfg/ ob |7< oot ob<r uacb 
j5rtm^aftcr©.vtrfchib<n. ^Btil bcroatgta 
bu ^EBirrfb vtrmufcn n»ifl / bap jf^re ©rirflF- 
©^it torbem wrfTorbrn/ aWtuifl a 
tai ilarcft «njtpm gcwfnncn/ bap jtc foUfectf 
btybringtn muffe. 

3 n t rnxgmig / afl< Dd. bfpfapw aoOmbap 
b<t jtnfgt/ fo flet) in mortis tempore fuadinj . 101 
nfd)f nur mortem, fonbcrn aucb tempus mor- 
tis legitime, i. e. cxa&c Mmciftll folle/ Salicct 
10 /. matrem in fin.C.d. probat. Alexand confil . 
td.n.9. lib. 2. Cravetta conf. 201. num.j 2. Me- 
noeti cor. fil. 6 6. num.j 9 &2i.ltb.i. Paul. Chri- 
Ihnz.dectf.Mclg.ijv.num.f. & ftq.voLj. 

Et prope his iplis interminis rcfpondit nu- 




per Collegium Juridicum Tubingenfc p*/. j. «oa 


tonf. C br. Ue/bldi confil. 91. ubi confanguincis 
inter fc contendentibus de hxreditateaiicu- 

jus abfentis, nutn ante vel poft patrem mor- 
tuus is fuerit, pro iis pronunciatur,qui vitam 
licet admodum incertam allegarunt. 

SDtflti) «btr uiangcfcfjm/ffpnbwinb ttK* 
bKibtu roir mc^reref bcr Qfefnungi bup au* bf , ni 
f< ^fnrtb (iimimbli* fn gegcnorrffgem © ti, 
martfdxn Proecp »<nfg ftbafftn fonneOautt 
cfnma! foldxr ©trirf/ob M< ©opn ben Narrer 
»b<rUbf«b«nf^t/ «wfeba fiQpngUi* vbcv. 
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l«6f/ 06 anjtjo bfc ©fanijlftfo (n jfit Gtan ju> 
»K((«n »nt> tlft ffrbfdjaftt tfniunemmcn t<« 
fttqt/ urpotc altiorcm indaginem requirens, 
ad petitorium <jeb6rl9/»nbfan $fcrburd) bcm 
Tedamento fetn vitium vifibileimpingiw/ O# 
|04 ter aufocfredjcn wctbcn. 

Comradidor enim excipiendo vitium non 
vifibilc,ncquc in tedamento legibile, non au- 
* diturad impediendum hzredem in podcdio- 
nem mitti, idq; ultimar voluntatis favore, dU. 
fin.d.Editt.D Hddr.tell. ubi Zuchard.fi. alo. & 
AchiH.PerfonaI.».ijf.d*a0/. 

2*nb fdnbcn btfottt Mc QWanfifcbcpro con- 
tradidoribus legitimis nic&f ge^atren aerben : 
quia neq; podcllioncm, neq; titulum allegant. 
pcrtrad.Menochii p0Jf.4dipifc.umed. 4. n.s; 4. 
t & p*r difiurf. 

Ac etiam, quia harc res parvi cd prxjudi- 
cii, cum filii vel eorum unue redierit ; facile 
poflet res reponi in pridinum (latum, Bart. in 
L t. S fi dubitetur, ff. quemddm. ttjldtn. dptr. 
Anton. de Butrio & CC.iu c. prnfenti 4 .txtr.de 
fpenfal. interminis Carpolia cenfil. civiL §i» 
, num. r. 

33nb fJnncn ttamajl fn gcgcnwmfgcm 
£>i< >BJa»jtf<bt qamjfein polledicnem ai- 
legirtn/ fonferu rbun ficto aUctnal* bet 06&n 
i ©rbcnanmclbcn/ tnnb jf)x intentioti barauff 
1 fltlntcn/ 1 >a§ fcIN^c crfl nad) bejj 33affcr< ab» 
Icibcu wrflorbcrt fajen. QBdd)<0 funeti altf ba$ 
fundamentum jbrer intenuon/ DamitjlC b(c 
' jj exeeutionem bf § Tedamenti wr(>lnb<rii toob 
l(tl/ in hoc fummario procelTu cnfWCbCttf in 
continenti jucrfctffcn oWfgr/ Obir ad petitori- 
um gcftfrfg (fi/ ubi per. ordinarium proccflum 
difputabitur.cui incumbat probatio temporis 
mortis ; quz item pars ob fortiores pro fe ha- 
bentes prxfumptiones, ab onere probandi jo# 
rclevirtn. 

33nb fyat tt aQf)U n>c(c cfn anbcrc bcfcbaffcn# 
Jdf/bann tven fcin ^tfianunt cnr&albcn/ »nb 
btr wrfdjollcncn hzredes ab intellato ot>« an# 
bere Strnxmbfc (IrfMtyc ©ilrci erben walrcn/ 
aucb t><r cfn i { icti bcflretrcn 1 5ct/b ic 0dfcn n* J# 
renvor bcm Narrer gefiorben/ bcr anbcr aber 
tarfur balmi ttolt/bafj fofctoc cncmttxr nocb im 
i9 9 f eben/ober nad) bcmltoffcr ©crfcblbcn n>cf>rcn. 
Eo enim in calu, ca pars, quae vitam filiorum 
patre diuturniorem allegat, forfan obtineret, 
de quo etiam cafu confcriptum cft Confilium 
l' Facultatis Tubing. allegatum. Ad huneque 
etiam cafiim pertinere videntur jura fupra ad- 
dufta. 

3bcranjc»io verfiren wfrfivcfncm $aD/ ba 
bet 2torrcr ftlbf? (n fcincmScflamcnf Orbnung 
gegebem wtc ci fcincr ©uictbalb in 
Jalfen / aud> n>tc lan$ raa» auff (duc jtlnbcr 
tbarren foUc-QBcKfccr ^drrcrltcfcc lcr(fc QB18/ 
in hoc prarlertim pofledorio & ita fummario 
proccflu berberfi voljogcn/ »nb fjcrnadxr crfl 
bcrCWanjffcbcnbcficIff in petitorio, al^babln 

ftcalgcmlicfe 3<t)ori3, crtro^tn werben mu^cn. 


Cum teftamenta exccutionem paratam ha- 1,1 
beant indar legum, Iafon. in l. puttum. 47 . »-7. ||f 
adeo ut & inditutus vel fubditutus hares.ina- 
dato executoriali impetrato , immediate im- 
pofleifionem bonorum immittendus Iit , per 
text. in l.j.C.d Edttt.DH.tdr Petr Frid. Min- 
dan .1.2. de proctjitb.tn Cam.extrdk. (ap.Oi.n.i. 
Menoch.d udipifs. pojfejf. rtmtd /f.Bocr.dr- 
cif. 29 f. num u % Berlich. p*rt. 1 . eoncluf. Se» 
num. 9. U| 

0o fonnen juijldtb bcr ^rfaeben bfc vUJan# 
Itfctoc/ ali inftitutorum filiorum aflerti hzre- 
des ab intedato, bffc immiffionem in lavorcin 
fubditutz, nictor impediren : quia ut iupra di- 
<dum, non putandum ed, (ubditutionem eo 
minus mllitutioncm t de , ejusmodiq; cxct ti- 
tionem paratam non habere, quod ca fit cor- (| ^ 
ditionalis ; Sicuti afim non minus empuo d - 
citur.quod fit conditione fufpenfa,/.prn. ff d. 
centrdb.empt.Linrdtione. $» quod vulg.ff.ad L . JJf 
Fa/rid.itanccminuslubdiiutiofubcondnio- 
ne inditutioede definit, aig. dd. U. Numerus 1 
enim primi & fecundi non mutat fubftantiam 
rerum, fcd facit tantum ordinem, Pctr.Gicg* 
in/jntdgm.lib. 4 .(.io.uum 4. 

Hincq; etiam cd, quod hxrcs ab intedato 117 
fubditutum repellere ncqueat,fi non fuci it li- 
mul ex tedamento hzrcs,pcr tcxt.cxpi cfi.iw /. 
filium emdutipdium.te d. dtqutr.& dmitt. Iu» 
red. Scmper enim vulgariter fubditutus ca» “* 
fum intedati excludit ; quia non alio line hzc 
fubditutio fit, quam nc tcfhtor decedat inte- 
datus.Guil.Bcnediff. in cdp.Rdinutius. verb fi 
dbfque I1bens.num.46 . Arge ntoratcnf 10 confit, 
lu.n iif.reLi. 

$0 f6nttfcnbatmbfc QTlaniffcbc prxeise tx* 
»c(fcn/ba^ blc0c(»n al0 ibre confanguinci 
ben Satier obcrlcbr/alfo cin ius acquirirr / tiib 
ouff fle dRanijl fctoc vcrfcnbcn f dnncn.bann |on» 
flcn bCt QBlmbcx tedamento bobcnbc fundata 
intentio , bafj ndmblicb fclbi tc nad) ^rcifftg 
3d6rl3cr2lubblctbun9bcr 0ob«/ W(^ 
babcnfoOc nector onibflcfloffcn werben mag. 

Quo conferunt tradita Gomelii tom 1. c.f . 
ubi videtur in terminis noflri cafus ben il)?an# 
aifetoen (Erbcn omnem adimi transmiilioncm, 
cum ita feribit : Quando fubditutio vulgaris 
fpecifice fuic concepta in cafu noluntutis & 
impotentix, ut (i pater dicat, fi filius meus no- 
luerit ede heres, aut non potuerit, (ubllituo 
Titium, vel quando tantum fuit concepta in 
cafu nolunutis, ut, fi filius noluerit ede heres. 

Vel quando fimphcitcr & gcnerice fuit con- 
cepta, utfi filius non fuerit hzrcs : nam utroq; 
cafu tollitur fuitas & tranfmiffio. Quia calui 
ille noluntatisjin quo includitur ilia conditio 
( fi voluerit ) quz facit filium voluntarium & 
ccdarc fuitatcm,cd expredus ab ipfo patre ver# 
bis cxprcflis & fpccificis,vcl faltem verbis ge- 
neralibus. Secus tamen cd,fi talis fubditutio 
fit concepta in folo cafu impotentix, ut fi pater 
dicati Si filmsmcus nen potucru ede bzres, 
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lubftltuo Titium. Quia tunc licet ille cafu! 
impotenti* cx conjc&urata mente dcfunSi 
& legis difpofitionc, includat & comprehen- 
dat in fe alium cafum, & caput noluntatis i ta 
men non tollit fiiitatcm, ttanfmiflioncm, nec 
effeflumejus. . 

■ao Nos autem hic verfamur in cani , ubi later 
iplemct prifumplit decedi (Te filios tpfo adhuc 
vivente, & antequam ipfis delata fuerit hire- 
ditas : quippe quodinhoccafu vulgariter fub- 
ftitutus ex propria virtute & natura ftibftiiu- 
tjonis admittatur , evincunt tradita prxdictt 
Comer. d.r.p.n«m.ad. 

in Et etiam ii, qui dicunt , legitimam aut Jus 
petendi legilimam.ejusq; fupplcmemum non 

agnitum nec petitum, tranfmittt etiam ad ex- 
traneos hxrcdes; intelligunt tioc. fi filius 
moriatur poft patrem : cumlegitima debeatur 
filio demum poft patris mortem. Ob id, Ius 
moritur ante patrem, nihil tranfmittcrc potclt 
novidime Nic. Noalis dt iranfmjitiai taf. it. 

«1 tiim.io.&fiq. ubi rationem adducit: quia ju- 
ra alicui competitura poft mortenv alterius, 
dicuntur conditionalia l.bcrti mtui jf.de cond . 
ir dintnfir. quxnon tranfmittuntur, 1. «» §. 
ftauttm.C.d. tadnc.fi. 

S)iii|T<n ulfoMt - 31 uuilfdj«ntlf< cond.tion/ 
bag ndmbli* bet <ln ottt anber ©o&n 6«, 
23 iittrt vbctlcbt/ al< tinia lundamentum jprtt 
Imcntiontumriftiu 

(,ar au* 6« Satier frl6|ltn Orbnung 
«eqttrn/ wlt/ manu tnb iras ju 3<tt M c “ nJ '' 
„„ (ubftitutioni adnexa ccdircn folle. ndmb< 
II* tvanii ble Siubet uber jo 3afir aufbkibrn 
pno »011 jbnen tniireifcben feiii 93 a*tl*t rin» 

fommenfoie. 

... Nec impedit, quod illeipfc Cornelius 

inftitutihiredem prxfcrat.fi Pater vel alcen- 
dens inftituit filium, vcldefccndentcm natre^ 
dem , Ciquc dedit fubftitutum vulgarem, di- 
cendo, quod fi non fit hxres, Titius fit harres. 
Ea enim lententia inttlligendacft de illo lo- 
linn e .fu, ubi conftat, filium poft patrem, pa- 
tris hereditate tamen non adita, dccedidc , 
tunc enim hxres mftitutus, qui inon adivit, ali- 
um facit hxrcdcm vir tote tranfmifliontSo Er- 

eo excluditur fubftitutus. 

1Z4 Hxc item decifio reftiingitur ab eodem 
Cornelio ad filios emancipatos, & quos con- 
(Umfra annum, poft patrem dccclTiflc , qui 
cenft iverunt hzrcditatem paternam tibi i dela- 
tam efle.ut idem Gomcz.it»d.»«m.ii.difcrtc 
fer ibit : Ut n. so.ad fin. rcftringit hanc decifio- 
nem folum ad filios mftituti. & hoc jus extra- 
nei* adimit. Qui termini omnes deficiant 

noftro m cafu. . r . , .. 

F »cit porro , quod cxiftcntia fui hxredis, 
minime excludat fubftitutum vulgarem : quia 
tum demum fubftitutus excludi» u r, fimltitu- 
tus fihus eftcduahter lit harres, per l.ft filius, ff. 

devulg.&puptll.JubJlttut.Wmccnu Fufar. dt 


fi1bfiitur.vulg2r.qu.ff. Alex. T rentacinq. p*rf 

t.var refolut ttt.de fubftitut.refol ii n.n. 

STOtlcbe* all<* aO&KNflo mefor (larr/ twfl 
afr 6 craff m<0r<»n3<|O3cntr mafltn/ Intfftm 

vcrlircn/baNr 23 aft« felbfl barfur $<bal' 
k» f<fn<©6&n fepen btxait tempore condm 
Tcftamcnti ab^eletbf «jtnxfh • 3 n ***affcn 
folrtc* jU$Wcb auf? VfUn prxfumptionibusfU» 

fcf^llcffeii/vn ba$ 3<3<nfptcl tc ben 3 J?aniil|£bcn/ 
jfcntn obgtlcgwr ma|T<n / nocto nttbr bei)s«' 
bratbt worben. Nam & alias pwfumiturmor- 1:7 
tuus, qui per longum tempus, quod plerunq» 
decem annorum reputatur, a patria fua abfue- 
rit. Bald. confil. 90 voi.2. Goaadi n.confil. 6 t- 
num. f. Vivius in commun. 9 pin.lib. f. opin.104- 
num. /?.ex Bartolo intract. de tefiib. coi. i. 
verf. mortuum hominem, inquiens, quod fi per 11 
mundum coeperit vagari Iuvcnisbellicofus & 
ab co tempore, quo de ejus vita dubitan C<£P- 
tum fuerit ( dubitatum fcrdfuit in noftrocafu, l ^ 
ab illo ipfo tempore, quando vagari coeperunt 
non tantum d Parente, fcd & tota familia M an 

zeriana) elapfumq; Iit quinquennium. nec dc 

ejus fofpitate vel vita conftet , mortem j m 
jam effe probatam, allegans in hoc l.uxor.C.de 
repud. Et paulo poft num. / 5 g,i#.addit^nter* x *9 
minis terminantibus, ad effectum fucccdcndi 
ab inteftato vel ex teftamcnto, cx fideicom- 
miffojfubftitutionc vel legato, fufiiccrc mor- || 
tem prxfumf t vc ede probatam. Vbald. in U 
U lr.§ fi quis inbelIo.ff.de bis qui not.infAnh Aug. 

& lmmol,w/./.§ ft dubitet ut. ff. detefl quem- 
admodum aper. 

Et certe cum Mantzii prattendant, cogna. 
tos fuos, tcftatoris filios, tempore tcftamcnti 
conditi adhuc fuifle in vivis, illud probare tc- 
nentur, Bocrius deiif.Ht. coi ?. Imo vero fc- ‘ Jl 
eundum rigorem luris, contra haspr^fiimpuo* 
nesfimul concurrentes non admittitur proba- 
tioincontrarium,arg. I. antique. C adSC Vel- 
lei. I a D.Pio.$.fipignota ff.de rejudJC.Mair jrd. 
de probat. in procem.queft lo pertot tnprimii fe- 
ronum.4t & feq Covarruv. Itb t.var.r e folut. 
cap. 4. num. 1. ubi ait: perinde effe, vel quod 1,1 
quis probat , vc! quod habeat prxfumptio- 
nem juris profc.tinnca prxfumptio Iurisdt- 
catur, & quidem probatio liquidilTima, arg. /. 
Imperaror. ff delegat. 2. 

Et Manzii* inc umbere probationem.quod 01 
tempore defundi tcftatoris, filii ipfius adhuc 
in vivis fuerint, quodq; poft tcftatoris mor- 
tem pendente conditione vita defundi fue- 
rint, communcmq; viam inierint ; pacefcitcx 
co, quia allegans vel vitam vel mortem omni- 
no probare ncceflc habet, l. fpado § quiabfo- 
lutus, ff.de excufat.tut. Bartol. in l.fiquidem.q . 
i.C.folut. matrim. Eo quodquilibcr,& mpn- 1,4 
mis ador fundamentum intentionis fux pro- 
bare debeat. Malcard. de probat, cond. uja. 

& in terminis terminantibus conci 7g.num.14. 

Qui idem conci. 170.num.10.cx Bartolo inquit, *w 
non fufficerc probare, quem olim vixifte, niti 
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probetur, etiam nunc hoc & illo ip(o tempo- 
re, de quo difputatio e fi, fupcrfuille : illam 
ipfatn ob rationem, quod mors de facili con- 
tingat. 

OTele&tr unb no* embttttprzfumptio- 
numpalbttbltllBletlb/ bep bem teflameni/ 
Unb jtroffifelblge» j&to geitorl^er poffeflion/ 
blBi* fo lang tu manutemren/ bip ba3 contra- 
rium an 'Jag gebra*! reurbt. 
ij« SDarnubetbann bur*aup nfdbrtf rptu/bap 
tliail «r|lll(b<nperinverlionem furgeben «IU/ 
quod hzc ratio in parentibus, praelercim le- 
nibus Sc qui jam alterum pedem in Cymba 
Charontis habent, minime locum habere pof- 
lit, angefepen/ fecundum tralatitium noftrum 
Germanicum veriverbium, fo balb tlll Saib<> 
gett alb etiuan eln £>*pnf)aut ju QBarcf ( ge< 
(tagen ttnrbt,przlcrtim vero ubi rationes tam 
fonticx ac prxgnantcs a vita militari & infir- 
mitate defumptz, incontrarium pugnant. 

©o ipui au* (fir« anber ganq ni*t« ju ben 
@a*(tt/ tt>a< fecundum Medicos deneutro 
corpore valetudinario , al6 luann fo[*c am 
Idngflcn Itbtu foflien/ opponiere murtu. 2nge- 
ftfjtii fol*<3 In benen lelbern flaw fo bafnlmb 
fi* bepnben/ t>nb ifmen teol aup manni lafltn. 
ut Aliud eft, fi ejusmodi neutralis permun- 
dum vagari velit. Omnes enim, qui de pere- 
rinationibus feribunt, in peregrinanter ro- 
uftum 8c firmsconftitutionis corpus, quod 
incommoda peregrinationis perferre poffit, 
requirunt. 

Infuper etiam Interpretes luris, regulariter 
ei, qui fc in vita alicujus fundat, 8i contra fc 
prxfumptionem habet, probandi onus in- 
jungunt. 

tas Confert huc, quod habet Robert.is Ma- 
ranta td l. is poti) 1. f. it dequir. btred. n.iidi 
dum inquit, quando quisingrcfliis bellum, n6 
reperitur vivus, nec etiam mortuus, ex hoc 
'40 ipfo prxfumitur Si probatur mortuus. Et in 
ttum.ftq. H/. addit, quando aliquis Iuvenis 
luxuriolus St vagabundus coepit vagari per 
orbem. Se nefeitur, ubi fu, nec aliquod novum 
habetur de ejus morte vel vita, atq; fic elapli 
funt folum quinque anni, prxfumitur Si pro- 
batur mortuus. 

tjBlt nupnaup obdeducirum IU uer&offter 
gemige erf*em<r bap ble implorirtnbt SSBimbi 
Crafft ifjrrS <? peman» © .Sepamene In beme/ 

fojfiro barinn inftitutionis Si fubllitutionis , 
ac etiam prar legati situlo Obtr fonfl gegtinnee/ 
tlnjupuen ; ©o foniun jtbo* tulr nl*t fepent 
bap fele6eimmifliona*ber3<u udBfg gc)cbc- 
f><n ffnne. 3" bebenefung brt Teftator feib|l 
In felium leepen ® iUen ber geffa!i difponirr/ 
bap wann ber eln 6of>n uber |o. 3*|)r aup» 
blelbenr feln 2Intl)eil una cum fm&ibus ()alb 
ber aButier/vmbfialb bemanbern ©opnjuiu» 
flellem lum gall aber beebe uber erflgefb.tte jed 
dulfen ftun/ unbe!i(|iutf*en utmipremitben 
ebet ()inberla|Tnen.fitnsern/ m*t« gepdre a 14. 
b«nn <«ifl ba« fambili*e feln fellatoris 2<t» 
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mogtn/ au* tua« te eterctqett < betSEltfb ober 
jpren (Srben gtuolgr tuerben fode. 2H«»iirbee< 
bepfol*er 25erorbnung biBi* feln uerblelben 
pabitn. 

flJupn 1(1 attelti ber elne ©opn griberl* 
nu&mepr ;o. 3a&v aup' uon bem anbern aber 
patman ererft In ao-3apr nictet» gtpfrt/bertnt- 
palb tourbt unftrS uermemeiiO/ no*ber£ell 
meprero n(*e/bann bep grlber<*« fjolbe 3pefl 
betlmplorantln juju|ieflen feim.5>* in aB> 
tuea gegen laiflung gnugfamet caunon manu 
ttgribett* ober jemanbs felnetpalb fieb fonff» 
eijanmelben/obet bfe atiftuortere m petitorio 
euefeerttaS fu*entpetent jpnen aBen gebup» 
tenbe 9teb unb annuon lugeben 

®oiienalfo(m gaB f(lb|t ivaqenben 0t(*' 
ierll*en 21mpi» /auff beuorge fjcnbr qnugfante 
legitimation ber 'Partjiepen, uolgenbcr maffen 
fpre*cn : 

93rt§<»L 

3n majfen Rolin* CBdcplnnO 3er9 OTan» 
|en/ gemefnen 3)oa« in N. naUgelaffener ‘38ie< 
tlblmploramin ©nSj ^nrgegen i ®?an* 
5eit Sc Conlorten m Aft u benannt/ 2lnrtvor* 
tem 3nber<epeil«/ fjt na* ollern fiirtrrogen 
iu Ovecfcr erfenne; bap j(;i aimuoreer 5mreb< 
ungeplnbere/implorircnbe tSBteefb liiben palbc 
epetl bem nupiimepruoCDreljfig 3 a f> r,n Mt ' 
f*oBenengriberl* 9Ran|en aupgtfeilter ©fi' 
eerwurcfll*iuimmittiren: j&r ferrner fueben 
aber no* jur }ele/ unb blp ber au* abiuefeiibt 
J3«d®an5emn>eferiug[ei* to. 3aprau|fen 
bleibcober fonP |cme3'iobifal« gennffc Ifta *» 
rl*iung elnfombi/abgepHauen/peouiiiniig* 
fame caution unb CBurgptaffi dc judicio fifH 
Sc judicatum folvi (jegen 2B?enigll* ‘ fo bifer 
©a* unb ©liter palbait pe ober jpre ©rben er* 
tuaa |ufpre*tn uermciiien mc*t / au* ba btc 
2miroriere pe in petitorio, f fo jpnen plernit 
uorbcpaltcn) bep 9te*ien« nictet erloffen laol- 
tensulaipenpbulblg/ unb bie anperoauPg»* 
wenbie 0erl*t< • Soflen au(fer fonberbapren 
OSetoegnup betberfelu gegen tlnanber coi»- 
penfire unbuerglt*en fein follen. 

®o**uniulr plebtp prxfupponirenl bap 
bfe Implorantin ben brlitemfieil jpreu ©petultt» 
®.rttla(fenf*afft/bar(tmen pe pure infiituirt/ 
tuie ebenmdplj tuad ipro fonp Srafft 3 epa* 
tnentSt ba glei* ble beebe ©5pn no* im lebeti 
getuepe/ aupgema*e unb gtgdnnt / pe beralt» 
elngenommen/ unb glet* poli mortem Manti 
empfangenfjabe. 

leepll* ble SJarla K. «nruprenbe/ »e(( bet 
grlben* offterniepmer maffen uber 50.3*6« 
auffenMuutbtfepn SDiuteerll* ©ut palb bifer 
UBltilb/unbpalbbet Implorantin (ujupeHen/ 
Si ita etiam hac in parte baS 3Jaiterlleb< ^eda* 
mem luexcquiren fepnibo* au* auff cauuonf 
unb bip matt erfapren md*i/ob ergriberl* erfl 
na* brm Sanet uctpotbtn. Jluff mtl*tn gaU 
fein Srtb«i*< nd*|ttn Crben btfe* 

terltcte* 
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rtrifcbc ©ut bnjtbtlftnli* nut» jugcfltlt mer< 
Ccn nuipit. 

23 nb fcld jed fca 6 <n <£. -Oerrl bo* c&n alita 
mapgebt n rotr auff giinfilg anfucben vbfrf*t<t' 
btn/ benebtR ab» ttlnntrn teolltn/ mti! blfe 
©a* ftpr jwetfellg 1 fonbtrli* in petitorio 
nodi tbtltlJuffigt jrnmg erretcfr/ bnb qroffer 
33 nco|ireri>rta*t ibtrbtn mi?*!t/ |untal wt. 
gtnbiigeiblpptlfberSobifda/ nltmanbt ttdn 
miiTcn fan/ retltber rfjett ritgorrtf aigentltdj et« 
mt jufu*en/ bap berapalb bnftrm rlngfugtn 


tratbitn na*/ (n aHwta baa 6 tf?t mtfirt/wawi 
fit <Patt()tticn fi* in btt gutin btrglf(*tn/bnb 
ficb tttvann bafjin btpanbltn lltpen/ bap jtbtm 
tpell btebtt ©ebrubern gribcrl* «inb Jtrg 
SjRanjtnaupgtfeiiit portiones auff caution ci 
atquo & cuilibet parti pro dimidia |ufommtn 
md*ie. 

IDamft © 3 iil(*tn ® nabtn bnb CSarmficr- 
Fjtgfetr rufi afltrfttia tmpfcfiltnb. Datum ili- 
blngtll beluo. lunij.Anno 1 6zt. 

Chrijlopb , Befold. D. 


Confilium CLXVIII 
Inufu homuidn, ba «in raiftnbtr Sner^t/ feinen 3umton<nt(ci6l. 



JOrmxfl/ 5iirf?*li0/ 
.£>o*gea*t / (Sprfamt / 
2Bol»elft/ 3bntn ftijtn 
bnf» jtbetjtlr berait n>idt< 
gt SDlenfl / ntbtn 3Biin« 
•3 fdning ad» ©ebtibll*tn 
" 2Bolfafirt juboran. 
©efoitbera ©unlilgt Hebe -Otrrn wfber bei)< 
fommtnbc <pelnli*t ©erl*ra A fla , Sprifioff 
5)ref*ernraup ©*le|itn.bnb beffenanftliitm 
gttbtpttn 3uncftrn J)an$ Uitlcblorn B.© 6e« 
ganatne ff nrltlbung betrelftnb / paben mirin 
bnftrm vttfambltttn Collegio nl*radt(n ju 
btfurberung btr ©a*tn/alfobalbenabgele. 
fert - foitbcrn au* aUcbarbtp fi* befinbrnbt 
23mb(ldnb btr ©a*tn 2Bi*iig(tu na*/rei|f< 
II* erteogen. 

1 Obteol nupti blfedtblbtrben ^tlnlf* ®t- 
flagtenflarcf milirirtn/ bnb felblgen |tpr bt« 
f*tbtprru ipur/bap tr ftlntn eigntn 3untfern./ 
bnb bt|fengtbmgier jtntcbt tr geibepttibill* 
bf rmunbi jumal btr jtli/ba tr 2Bolgtba*t ft|. 
ntm 3uncftrn ©. gtbuprenb auffibaritn fodtn 
fi* bergeflalt mtr 5Bcln bbtrlabtu/ bag btr 
3uncfer qltidfamb felbft btfi RiutptS Slentr 
fftjn ranfftn. 

j QAiaim bann feitrbur* tr 3 uncftr/ fofi* 
anfangafepr^tfcbflbtn/btibgtgtn bc j?nt*f 
fi-tunbeli* trtbiftn. ptrna* bmb eribad trjurnt 
btu Snt*t f*lagtn teelieii/ md*(t nit bn- 
f*ttnli* barftir gepalren tbtrbtn / bafi btm 
,Kiif*r In (tintn rntg gtbnprt/ fi* gegen ftt> 
ntm 3 «ncftrn btrgtfialt jtubtprtn/ bap btfftn 
%obt pltraup trfolgtnfdimtn. 
j Cum ubi licita tll odenlio, ibi illicita ha- 
^ beaturdcienlio. Et pro fandla ac honclla ferr 
»0 vel etiam liberto, debeat cfle Domini per- 
tona, arg. 1 , 9. ff, de obftq.fdrentib. vel 1 ‘Atnn. 

5 pTdJl.tnil. Servo item Domini faiutem pro- 
priae lirae- faluti anteponere conveniar, i. #, §. 
m. §. .1 d SC. SillanUn. 

®5til btborab bif» Snt*r bldti*(tn fi* 
mlibtr$lu*tfjlvirtn/ bnbm tln nd*|igtlt» 
gtn -Oau f rnmici*cn (omitn. 

Rbtr bcffcn alita vngta*ttt/ fonbt n tbir ftl. 
i n»anbtrtn dJitiming fton/bann bap >p. ©. 
extraordinarie, bllb IVtbtr anittb 110 * itbtll 
wprafftn. 


angtftptn fiir«®r|lt tr f tm itiStigntr/fon. j 
bnvmbtfn gttvifftn ilblopu gtbingitr dianfi- 
3« j?nt*i bnb ©olbatgttutpf/bltfi* v>on 
jprtn -Clfrrn obtr 3uncftrn jar nl*t |H'laatu 
lafftn/ fonbtrn gtstu fclbigtn juittprtn pflt. 
gtn. 

Sicut etiam certillimum e(i inter utriufq; 3 
cladis litcratos, ex Platea, Clarus, $ bomitiii- 
um. MOM.jfl. & Farinae, p. f. q. ut.n.i*. ad Ju- 
eunt, licere iuluitaiitem cujusq; dignitatis in- 
terficere , etiam Papam 8c Imperatorem, arg. 
/.a». $.7. ad L Aquil.l jr.de io/xr. Val.For- 
fter. trdd de larudift ftl.iulnt eia 

Sura 2 (nbtr/ obtbolber^. 35 . ala <<n !Clt. 9 
ntrlnbtmbnrt*t3ti{)an/baptrfi* emb tt- 
tbaa bbtribcmnviib blt ipmt obgtlegiit©*ul< 
bfgfcit ni*t btrrl*itt 1 ©0 botre ftbo* leinatt 
3uncffrii©.au*nl*i3tbuprtr / blfcm S*- 
Itr mlf Viflol bnb bloftn S tgtn liifirafftn 2U- 
fabapertntlelbrthoc reipeciu intcrminixil- 
licitz ofFenlionis qctbtpt i bfrofcalb fi* btr 
jtnr*t bero »011 Tiaiur jujtlaifcmr geqtii. 
Ibtpr 3tbrau*tn fdtintn. 

Sata iDrfrt'trptdet aup betttrfeiia gefupr- , 0 
Itn Sunbf*affttn/ bap btr 3untf« aggrellor 
gttbtfl/ bnb tr|lli* ben pifiol lop rrucf en tbo!> 

Irn / na*gcptnba ]u <r(i* vnbtrf*tbll*tn 
mapltn mli emblopier ®t f;r btn ^ne*t bber< 
riiitn/ bnb auff jput bargeparotn. 

Probata autem aggredione , dicere licet, ji 
fufficienter probatam cenfcri defcnlioncm, 
nili contrarium appareat aliunde, Fachinatus, 
cup le.Mafcard. conti. 4$9> & "16. D, Boccr. 
d. duello Itb.j.cap. 10. num. 70. 'P- p. Q, urite. 
1*1. in pr. 

gum Slerbrtn/ fdnben ibit nl*i fepen / , , 
bap *p ©. baa moderamen inculparz tutela: 
meli bbtrptrincii. 

Nam & eum , qui armis duntaxat contra 
aliquem venir, occidere permidum efi, l.quod 
tft }.$.qu 1 urmuti s.f dtriurm. Conft.Crim. 
arr. uo.in pr. Ange). Aretin. m pr- crim. veri. 

& d. Titttts ft defendtndo num. 11. in pr. I.au- 
rcnt.£'ir*off. ( ubi rationes arten) inter con- 
ftl. vurt.tr. ICC. tonf.u 7 .it 7 .pe/1 med.rerf. vide- 
tur. Ac porro, fi quts falrem lirii^ic gladium, ( . 
bombardam e theca eximit, aliurgit, elevat 
manum 
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manum aut aliter ad offendendum fcprapa- 
rat, vel cft in actu percutiendi, quod cum im- 
paind etiam occidere quis polTindicunt Bald. 
ia l.e 3 .ffdoctt.n.un, verf. neta hic, quod non fi- 
lum Obrccht.d.defenf.c.i i.num.t6.Cr fiq. 

I+ SntS Siinfftttff au* blfts jnfri#tgtn/bap 
Nt 3uncftrauffbtm pferb gt|tj]tn/alfo ttn 
Q?tclagfen It(*rli* ttrlcqfn/ifngcgtn <r ®t< 
c,a 9" jufu§ gtgtn eincm OctKienbtn fi* 
f*n>trll* irrtxfirtn fdnnttt. 

1 5 3 Ble fM3lcid)tm ftrfiff* ne* wigtniffi / ob 

bfftgtfagnr 'P S 3 . animum occidendi gcfjabt/ 
«u* fi*ml(berg(u*t obtrinanber tutj fi- 
ne graviorcoffenfionc aggredientis, btf*ui]tn 
fonntn. 9 )< 6 tn btmtt fSccIagtcfcfjrtrunrfm 
griBtpt/ t>nb ft*/»as fn fol* ciiBtrftfjtntm 

4 S«U lutfcun obtr julafftn/ nl*i tttl btfinncn 
finnen. 

1 ® 3'bo* propter exemplum , au* meli tl(t 

gnugfanil>btf*e<ntrt bafirjigefagftr Wtclag. 
tt ipfi intentatum viti vel gravioris Ixiionis 
periculum anbtrtt gffalr tmrfnnen mSgen;/ 
tuutbr trlnaBrotg geflraffr ttttbcnmufjen/ gc» 


»33 


flaltfamt baim »lr jmfcrS t6til«/lmganftlb(l 
tragtnben 9ii*rtr[(*tn 3mpis/ tiddpflgefc^tt 
23rtf)tfl mibttjfine aiifjftint tn tfitttn. 
QOrr^of. 

3n btr ptinlldjcn {Xtdjtftrtfgang fi* {af* 
ttn jmifdjtn snftrS ©nublgcu f anbsgurflen 
wib -tlcrrn 2(im>alben/ .Rldgcrn (ElnS; gntgt* 
gtitbnb n>lbcr£Gr(|Ioff®ref*trn#on ©olb. 
f*»(q/au|j®*lefitni9Jttnlt*Q5tflagfen21n* 
bern ‘i()<llS/f(l auff Slag wib antoori/ bttbtr- 
ftlrS gtfufirrt jlunbtfdjafft/ aucb aUca anbtc 
©tri*ill*btf*t(Kn furbriiigtii natb gtifja. 
ntm 9i(dnfjr,/gcnomm(n btba*t tnib gtf jab< 
ttm 0ia*/ mit iBrtfjttlju Ke*terf(nnt/bafj 
tt p. 9). tttgcn btgatigntr 3Rlf$anblung / 
(Itacf t fufj fn baS 23ngcrlanb fi* btgeben/ tnb 
bafclbft «fet 3<*t lang nibet btn cfrbftmb 
£j»rf|IIf*cn BlamtnS/ fi* gcbrau*tn julafftn 
f*ulblgtau* foltbts onfcfilbar jufjalrcu/ emeu 
iciblitbcn atbuu©lDit bcm -Ottrn fcbmcjjrm 

follt. A deum in Collegio nofteo btn t]. 
Maij. idgo. 


Confilium CLX1X. 

Reus ( in crimine veneficii ) tortus, delicium confit ens, <u fojle <t revocans con- 
fcjjimem, tn pofiit td mortem condemnari , vel qua conditione & mo- 
do dimittit 

•Ornwflt/ u. aufi witn 



ugtlegrtit Ptinltcbttt ©t< 
ri*rS Afttn ( SJKagbaltnam 
3 «tob &>*tn SBittib bc. 
rrtfftnbtt t>trbd*fig 
t btr Qtrtut) ftctlb nf*t alltin 
In fiofftung fommtn/fonbern 
aiicbbtraft/eillttinal mltbtt fdwtpfftn grag 
angtgrlfftit tttorben) fjabtn tufr fobll »ttnom< 
men ; bafiallcs tv.irj jugt bettrt 9 )iagbaltn 4 &fe< 
bcoor/ fbtuofjl pelull* ais gtltlt* befannt/ (it 
judicialiter ttnbtrruflftn / aucb barauff noti» 
inafjltnbtjarrtntjutt bop foicb jfir CBtfanbr< 
nufi itlltuiig met u torturae trvolgf ; alfo fit btltl 
bofcn geinb |idj mdjr crgrbtn / sllmcnfrjcr 
■^sltcb obtr (Oitnf*cn tttobtti / angrtfftn obtt 
btfdjtbfgt fiabt/ b.irunibtit anjtso blt grag: 

1 Wbefft(rni(f)n«aj?ai|baltiiairafftjj)r(r mtfjr. 
Waljltn Jttfiontti' bott) revoorctt confelfion 
f barfnnficulltrjanb |djtti< 6 rt.'snbfoldit de. 
“«abtftnnii bletnaBtMa btt iobtSfirafftmit' 
big; obtr fonflcn ais gnugfamb rbcrmlfm/ron 
«m f cbtn jiini Sobt jurlcfcitn ? aucb ba fol» 
ttts nltfct btftieljtn fonbt/ »aBfon|ltngtgtn 
) 6 t molotrantreoriliti prjuntmmen ftln 
niddjrt? 

1 •Oitrauff In bifer ft^r jm<lf<ltgeii rnnb 
ftbot^rtti grag btgrljrtcr maffen/ tmftr ffliel» 
nnng luembtrftn/Mnbtn mlr ttfllld) auff fitif- 
Pj ruufvfinncn/ auri) coliegialiter 
eonferenj nfcfct beftnbtiirbapauff jftr 9).®. 
plf»or gtiftont comleffiones obfrbtfanbtnu^ 
tinlgfr rrcljj in fententia definitiva ferendi, |u< 
Ptffen. 


angeft^en ftlblge obvtrflanbnet maffen I 
fambilidjes iblbtrtufFen/ foltbts au* ollmtg 
vor betbtfibnung/ obttbo* tfjt fit fur ©tridjt 
gtfufjre norben/ beftfct fnn. j 

Eli autem communis Dd. fententia, quod 
Reus tertio quidem torqueri pofiit, at non u!» 
tra illas tres vices, Iui. Clar.in ft. Crim-i-fin. 
qu.ai,n.i6.Fobet.inCod.tit.d.qutfi. definit. 1, ^ 
Unde fi poft tertiam torturam denuo confcf- 
fionem tuam revocet, dimittendum eumeffc, 
Farif.de Puteo irati, de Sjndictt. j. rifi de re- 
prtirranr.Hippol.Marli). in l. repeti r6.n. 10. jf. 
d. quefi.& in pr.Crtm.i.quonitm.num. e. &;. 
Boer, detij. 163. num.ip. Franc. Cafon. d. for- 
ment. ctp. ji.h.1 . alique tradunt. Confentic 
Manli. Stephan. td Confit. Cum. Ctteli V. 
trt.sl. , t 

Quodq; ajunt, confefiionem demum revo- 
cari poffe, fi de error e doceatur; id intelligen- 
dum cft de eo cafu, ubi quis femcl vel bis tor- 
tus, tertiam torturam evitare fatagit, non ubi 
quatftio eft dc fententia finali. ( 

$s ff? iivarbfe®tclagifm ttfeiulr strmti. 
ntn/nu(n jnjttjmal torquirt/basbrftitmal a< 
btr i{jro aubi'onbtrtr2)rfotlj;mlibtrf*arpf. 
ftn grag/ trtltbt gltltbwol btralrs trfent ge< 
»efit/»(rf*oner/bnb ftlMgt Jfngtgtn in prin- 
cipali btclugt norben/ bofjtro mtll adfjfc nl*t 
dc ulteriori tortura, fonbtm dc poena ultimi 
fupplicii gtfragtroutbu bfft wlbtrruffhc ®e< 
(ailtmuf: utpote nullo modo plenam proba- 
tionem inducens, fn ftlntn t»tg fQrfufficient 
obtr gnugfamb lu^atren ftpnujurbt. 

M gSre 
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«jrt Xnbtt/ otmofrl (bn|5tn dnttobtrtfntt 
' blt tintf iaffttf mit 3 cu 8 ,n gnugfamb »btr« 
fiftitt 9<bui)«nbt abgtflrafR mtrbtn fdimtn/ 
ibTfit gictcb foltbtf *<«<«« nl*f btfanbtWb 
Rin woatn <p. O. att. 6,. ubitradnur, In- 
dicem reum, et jam fine tormentis de crtmme 
fatis fupcrqj conviftuin, ultimo fupplicio affi- 
cere polle : quippe reo de crimine legitime 
' contio, quando infiiper conftat de ipfo de- 
lifto, eo cilii non eft ulterius quarrcndum,led 

lude* debet illum condemnare. Boff. iniit, ile 

. „»»iff.».i.Clar.fj!». 9 .«. I-atefaSis enim 
’ federibus, procedit in medium nuda veritas, 

Ul 3 rto* tjl in«0ret3»on n 5 tf>en/bt»g foltbt 
’ ®t*t»fiing BoKomtntn «mb tubi gnugfamb 

ftpe/ «petili- JDalp 6 <t'*l«Ottimm 9 .arric.aa. 

ubi interpretes. 

Cumque in criminalibus dc falute nomi- 
„is agatur, idcirco probationes luce meridia- 
na clariores elTc debent, i. ulr. C. i. flebat. 
Clar. i«$ fin.qu.b 7 .retf.debewt autem. 

Et proinde ludex, qui ejufinodi probatio- 
nem non obtinuerit, & preter indicia mera 
nihil prx manibus occulifire habuerit , haut 
atrocius quicquam ftatuere debet. Mynfing. 

f duobus ad minimum teftibus.qut de 
crimine deponunt.convinei quis debet, fp.t). 

^’«m«iit>tn»lt abtraup »<b« mltfctm 
mtnbin Attis ntcfcr trltrntn/baji bit »«* 


Pautis Quarta 


tlagrin 2Stt* oMr Saubtrtf&bt* 

f&dbigt/ felbtqer per Interlocutorum obtt Ml' 
gtnbtn CStftfea» fca&fn luiwtfm. 

0 &«fdS(aiDf. ■ 

3 nNt <p. CUttbtfettfgung (54 (lalftnbt/ 
jreifcbtn tmftrS aQcrfdttf gndblgtn ianbifrSut» 
(5rn »nb Jb)trtn anmalbtn/Sllgtrn ®ln«; <n(< 
Statii iKagbaltnam ®tiHunt> 3atob :Kocbm 
6 QEunb/ip O.anbttf t&tilft 1(1 natballtnt 
futWnqtn / auff gttbontn Ktdufag/ gtnom» i 
ntn btbac&f tmb gt&abftn 9 ta& t/btr gct&cntbt» 
jtfcluR uon Jmbtfmtgtn refiinditf tmb ttftnt/ 
mas jtbtrr&til/ btfonbtrf abtr btr £trt Xncld» 
gttt/ ju »or|Ianb ftintb Kttbrtnfiburtb Kunb. 
ftbafft bart&un Boat/foWrt gtbufirtnbtr maf. 
r<n 4<(>6rt; alpbann ftrrntrmafrt4tl|Ii trgt. 
btn tmb btfebtfctn fottt- ,, 

eoiit jtbo* btt Qm Xncldgtr ttrtt btr. ' 
g(d*tngnugfamm®tmdfungimttbtforgli 4 
p* nltbtgtfapr btpnbttwnarttf Peinlltb QJt. 
clagtfn i tuar btr 0tfdngnu& btfttptt:So 4 ju. 
btiafclung j()ttr asung imbanbttn iBncofttmS/ 
mtt nttbt romlgtr m.btraufigtbung tintrgf. 
(tfctuomtn 23 tpfitb/|id)jtb{r|tlt aufftrforiutn 
mibttumb juptBtn/autb tniinlftbt n mtbtt nilr 
{tti> »nb©ur aufftr lanb itqtt (icn robtt maf 
an jfcro titiubt mtrbtn mufftn' fitb iurttbtn/ 
angtifrtngr 1 tsorbtrfl abtr auff ibr f(iun uttnb 
lafftn fluit atbrnng Jtqtbtn mtrbtn. 

Curo enim contra (zpius didam Ream gra» l • 
viiTima militaverint indicia & prarfumptiones, 
jufte lane & ex communi totius fere ^jerma- 




nicnccn U.vvt a JUUt WllVWV.w..,M.-w. 

t)<r3<(laU tbtrjeuot fh)C / »ir nijt confuetudine.ipfius perfona & bona arre- 
atid) (<m« Vitet fie ab^c^drtcr 3 <ug<n ftari polTunt.donec aliquid aliud fuccefiii tem- 

in litcra md*jm »lr gar nicbr poris ipfa ftatuendum elTc videatur, prout 

njlflcn/ ob jbre flujt a 9 * n direde conduditen/ innuit Conflit. Carol. drt.iot.& 176. concor- 


uu|P 9 * 1 ' 

cbtt bap <p ’■» Stttbtmb itutf) btfdjabljt/ 

baraup qnutlfamb jutrltmtn Itnf, Johann. Sichard.urtr cenj.ctmm.eenj p.cir- 

3 lnb obfdion burd) tin Cbtt btn anbtm ld uhi pulchre docet , quoufq; materia 
* 5 tuqtn bttjgtbratbt tucvbtn reett,- bofi bifrmo. jurati ultionis extendatur, mit trtitfitfc tin 
fer Kiumtln 5 ilt* abgangtiv obttfon(I tin 2Jrpbtb(r|Irt(ft!C. Mctzg tieenfnim.t. *.♦/. 

®‘ ' l'o rotlltf | 54 bo*aup - ■ r — ^ — ' i.t— n. 
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©d).tb juqtfianbtm m »»» f~ - — —r 

b,n Aftis nitbtbtpnbtmbaf fclbl.lt«tbtn con- 
cludenter tmb n#iJmtnWj»#nbfr bt> 

^©tmt'a!ffnntaibWtlttn roirpnftrf 
barfut/ bap iumSiUi'» ^< IC 1Wn«*tan. 
dd jtt gnugfaittb jubtmtiftn 9 tira «it/ba< bt. 


r, • 

Conlcntit Hortcnfius Cavalcanus debrdcbh 
Regio p. 3 num. 123. & multis ftqq. ubi inpri- 
miseirm. 234. tradit, reum fufficicmcr tor- *T 
tum* in nc g uiva tamen perfiftentcm, dato fi- 
dejulTorc, relaxari polTc. Adum in Collegio 
noftro txiuo.Fcbr, A. 1650. 


Confilium CLXX. 

fa-at btr ^TyemLbeflastmorbenibaliabtnttlrtmi 

mibtr suqtlcgttn Acais jnugfamb ptrnemmrn. 
m.ir/ %iifitfctU' Srfamt/ £,|, aiBtriitr / alf tin ISrppfbtf, i 

brttbtr angtflagt tutirbe/ tn btmtr ndmbltcb 
btro/ju djtrrtnbtrq uon ficb qtgtbnt gtftbmcr. 
ntn Srpttbi mitau* na*maltn ju ©tutgatt 
jtimt ttcbimtlfig auflferltgttr fdjarpiftr Str* 
ftbrtibung/ntd)! aUtin inftint ttt 9 stbufrrtnb 
natSatftst/fonbtrn ftiblgtr(lracf« tnrjtgtn gt- 
6 «n 9 . 


Jpat/ Siirftifcm' Srfamt/ 
asdtutift jbntn I'ci)tn »n- 
fttt jtbtrjttt aut • TBiUfgf 
* Oltnll 1 mi! ^reunbtltdJtr 

. .^J -Segni iTung luuori ®tfon. 

btrf ©uiifbgt JDtnn »nnb ft()t ®t(irit 

^ ^Baf mafftn^trg 'iBrrntr' 'JBtifiiurbtr 
«oh Wagolbi abtrmaim ©tfinglid) tinf «mtn/ 
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frmbfti/ vnbfWfn Mfttn 4 dbll*en -Otriiog» 
ijiumb/ ( fo)(;nH'iiuffg(n)l|T(3a{)r vcrbonm 
gtwcfenjtvlberumb finben [affert. 

Cbtuol au* ftrrnirer^.W. |»<nfalf*« 
9>af jttttl (luf-jtfertlgt/ ren allt« tnlr migrem 
2 }mb|idnb<n(nber ‘P<lnll*cn 21 nflagaufjgc» 
fugrttreiirbi. 

* ©0 fbnben mit bo* vnferl tgdld nldjier» 
a*mi/fafi<r<p.'2.vmnog ntibtr jftite ange» 
|0gnrno8.tvleau* m. Articuli ^•©■©•an 
Jelb vnb itbtn abjufiraffm. 

> ®«»n <£r|ill* p. < 39 . bt|?dnb(3 futgebetl 

>!> «i 'au* jgmt nl*i ndbtrfprodxn nmrbr/bag 
etbet; vnf<tm©ndMg«i 4 anbi« 3 ur|fen vnnb 
■tJermvnbtribdnlglupplicirii vnb jgme gn 4 » 
Kg|! nubet einfcmmai julaffen/ (lijjtnli* ge» 
betien/au* In •Coffnung eluet geret{irll*en re» 
lolueion fi* bet orbtn tvlbtrumb finben laffm. 

tfJeben btm (11 (eluet 2mreort/ no* nu&r 
33 rfa*en etiefjlei tvtrben bamlr et fi* bifjortd 
i vero dolo enif*iiien mlO. 

4 Condat autem, ut poena amputationis di- 
gitorum m perjuros, exprefla, locum habeat, 
dolum intervenire dcberc,ab(q; quo perjuri- 
um non committitur , iquijurjjfe ff.de jurtjur. 
Caftrcnf „■ L lia. a. 4 ff. qui fawd. ceg. Alex. 

5 (an/ fl n.ij.lsi.i. Caufa qualibet autem cx 
communi Dd. traditione, tuam injulta & be- 
lualis, ut loquuntur, non a dolo tantum cxcu- 
lat, (cd etiam a pcena, [tornus loaf 147. n.iy. 
Prxlertim verbin indchdris, in quibus dolus 
clt dc fiibdanda, ut perjurium, fidium, inju- 
ria, &c. p. © Q.ari.iti : 3iirfc(ll*»nbfre» 

7 ren:i*verbre*e. fit ita interminis de co,qui 
relegatus ad annos aliquot cum jurallet fc len- 
tentia- pariturum, eo tamen non oblinite, re- 
diit, libcllumq; fuppliccni Principi porrexit, 
Danicl Mollcr./i 6 .e ftmefle rap.jf.rclpoudct, 
talem hominem ex (implicitate magis , quam 
cx pr.-pofito peccantem, ut perjurum non pu- 
niendum, [cd dimittendum ede- 

* 60 fan ,ui* )iir< Jubcr blfiottS libi pcena 
falli lluti gabtn. 3 ng(fefirn bur* blfe pagjtr» 
lel p. 3 ). itjme ftlntii 94u5tn g<|'*of)t/ 110* 

f au* auMtii einlgtn ©*aben jugcftigr.fia ve- 
ro poena ritui demum locum habet, ii cum da- 


mno aliquo notabili ejus, qui deceptus cd.fal- 
fum illud conjunbtum inveniatur, alias huic 
potnx locus non cfi.cum nullum alicui fit prar- 
judicium,Tob.Noniusad ffi.num.4t.laji de 
teftam. Vivius, iuiemmun.epm.vetb.falfitatu. 
A\cx. con/.uf. vel. i. Vlouii inLfi quande.njii. 
C. unde vi. 

£>tr 33 rfj*tn ttlrbarfurjalltn/ tt me*, 
K bifer vnrugivlgt/ bo* aUtm anft&tnna*/ 
f*rbtflutQi( 2Jfann/ cwretbtrd an flartt (n 
33 ngarn Jlegen foBtn ) litti) 3 a &t In vnftrg 
©ndblgtn 4 anb«Sur(len tinb Jperrn ©ebdtven 
|U f*afftn comdcmniri/Obet tvann fjltrju fdn 
©elegtnbell ftpn me*i(/ne*malcn ju bt|ldn< 
blget -Oalrung fclnet leift von fi* gcgebnet 
2)trf*rdbung mliernff vnb f*arjf<r betroreug 
anbtrelfenretrben. 

9 )ilr btmfitrntrn erfnnern/bafjfalrter an 
jtmanben tntvag ©urgetll* ju flagen btfugr 
iu ftijn tt verntdnm igtr/ fel*tb vonjfjme 
bur* etmn Xnroalcr x>err(*ree tettbtn foac. 
93m(KIi 

3n t« pdnIIAen bKt*if<rilgung fi* 
l(ni|nuf*<n rnftrb ©ndblgen 4 anbbgfir|i<n 
vnbJptrm 2fn»alb(ni^ldg<rn vjiiid eiitgegen 
»nb olber3trg ®ernern / 2Bti(igerbetn ten 
Siagoln angtf lagi tn 2In b ttdljell/ i|l auff aliti 
©<ri*tli* bef*t()tn fiirbrtngtn/ na* getfia» 
nem r<*tfai)/ gtnomnitn befa*e/ vnb ad; ab- 
rem SXafti/mli Jinbtil ju £Xc*r ttftnnt/ bag 
er 58 . in J0o*geba*t jfittr Sutflllim 

©naben®<bdi*en|iv<t) 3 a (l r l<*"3 |uf*afftn 

f*ulbfg ftiin felit. 

®annaberm*r ^)o*et(eu*l jg«gur|fa 
ll*< ©nabtn fi* felner btrgcflali nl*ibtbf<» 
ntn tvelun/ fonbit b« 33 ttf)dl/ alfokcrmirtr 
tbttbtn. 

3n btr < p<lnli*tn 9 te*iferi(gung/ ic. (fl 
mfi iirtfitil ju OSeebt erftnni/bag pdnll* C». 
ftlntn 3 rpgtb« 33 etf*rdbungen/ betj eufftr» 
(fer 4 db vnb 4 ebenbffraff na*m«lrn miircfli* 
velg luigunln allretg f*ulbig ftnn/au* fcln 
3 |ung vnb anbern frint*alb na* bifer bei), 
fagung auffgenenbitn Bnfo|f(ntr|ianen folle. 
Aflum in Collegio noltro btn 6 . Maij. Anno 
ld) 0 . 


Confilium CLXXI. 

/xmmdfemcl excla/i, aa m perpetuum mineat exelufd?\ n.id.i anum.ieio. 
Remtncidtio ftmpltctt er pactu blg auff <1(101 (tbtgr n 2 Ulf«D/ fi fratres qui falti 
tempore ext /tebam , nullis mafiulis,(ed tantum fiiubus relictis , deeejfi- 
nnt, an filu ba amiurenunesants, in portione, quam fratribus ce/fit , 
impedimento c/je pofiint vel non ! per ror- 
At eo in cafu quomodo (fi a quo debita, fi qua frater, reliquit fint exolvenda f 
a nuni. 1». ’ 

De nat ura renuntiationis bifj }u *ilUm (cblgen 2 fnfaO. paffim prtfertim \ n.f J- 
Jiuibus tncafibusfidefeudo controverfia efl , cogmtto non ad Iudttem ordinari - 
umfpcclctl d nura. 18 J. 

Filia renuntiantes, in cafu, quo ex fratribus nulli reUdi fiunt mafeuli, an bona re- 
nuntiata propria aulhorttale occupare poffint ! > inum.24j» 

M 1 ©on. 


1J6 


Partis Quarta 



/. 2^ D. 

fi?mnadj bic jenigr©o 

I rldflldc Afta, fo ror ber 
Ovosn. $anf. Sfajefl Sn» 
[ fera a lier ©ndbfgflcn Jlap» 

L Wi rnb Scnn/ Jf)o*Ieb< 

, licbddi 9iei±a jn 0 )T SKatlj/ 

in ©a*en gramen ®oro«j>«ar ron R. #«6 
gramen SWargrerfc* ron S. bceber gtbo£irntr 
6*n>e(TtrnronT. gldgerin efnb/gtgen 3 n< 
nam gllfabetfiani enmuiibtaia gremlin ron 
T. snbbercn Sommnbere/ < 39 (flagte 21 ntem 
ifieiia' anfliro fiiraebra*!/ rnb cx pute ttr 
5? tf lamtn fn ten offnen ituef fommt n fampt 
«tmr ©*ritftli*<n Triplic, fa Im fflamm 
bcebetgramcn Sldgertn an (tait ®?unbtl(*er 
Con.lulionauffecf<5"»n« Decano rilt an« 


7^ 1. C. 

bern Dottoribus brr 3uti(lm FkhII 6 et) ge» 
mttmt Jjobenfiul m iul)lngen/|u bifein Snb 
(n ©naben rbmnaitt morten/bafi ttnr filblgc 
mirflttp burdjlefen rnb trmegen / au* rnftr 
rnparti)cpif* CBebincftn rnb ijufif*lagi ma t 
fomol in petitorio aUpodcllorio, jumal autb 
ettli* antxrn btr furnembflen $Jebtii|?rlit ron 
OieAtamegtnjudccidieren fcpn mo*ie/ mf( 
mu nmae aujjfufnung tjjlflju ^apit brmgtn 
molten. 

2lialiabenmlrfo(*e8/meil t» fiirntmblf* 
iu bifiitbetung berlicbcn 0ere*tlgf<uCienet 
in femen meg abfrfjla.itn fimten. Satauf 
au*/ fa rilanfiingli* baa petitorium bctrtft/ 
bcfnntcn/ bap btr Cafus na*folgenber mafjen 
fubcr{ial(cnr|)ue. 


‘ 23 i(f>diii tum T. 


-■> 


Dorothcn, blt ttltt Theodorus, faA.C Margrctba, bitanti 2 nllJ/fo blabtn Ser» 
gvan» £l 4 gcrin» i«M.g<|?arbm. bergramSld» flanbamare/rnnb 

genit. A. »8, gcfiorbtn. 

--v A 


Theodorus, fo An, 15 in 
feluirSinbfjeitabgtltibl/ 
Pllt ter letlle dc hac fa- 
nulagtroifm. 

'Jlubn mccfcit n(dltmf*etnll*gifagt mcr> 
b<n/ baf a!k«< fo JDerr -TBilIjtlm ron T. an it- 
fKnvnbaigncn/iigcnbi rnb gajjnntcm f;in- 

btrlafftn / "au* na* bijfen iobtl auff ftimn 
©ajin Theodorum, jdangi fo baimnadj fd< 
btg<«aM<ibin'auffThcod< rum teH 3 ung<m 

rnb lirfltn bifte fflif*l<*!8 fommm/aniuio 
ren fclblgtm auff fem MimunDlgea grarolin 
©*rotfI« 2 fnnalf:lifabcif)ronT. ala rotl*e 
jfjmequoad gradum jum midqltn vtrmanbi/ 
tcdmirfjlg dcvolv.rt rnb bavou btebt gramen 
Glaaerin a(« fem Theodori lunioris amitinz 
ober Sanna Stbme|iern/utpotc gradu longe 
remotiores, Micron jdinjlid) aufgifdicffen 
irerben fcllcn- 

I Scmptr cuinmim quaniturdc alicujus fuc- 
«eflione ab intcftato, remotior in gradu exclu- 
ditur a propinquioii, perjura vulgorulfrtt. 

1 Snb obmolfiira 2 nterbtetcr gramen filii» 
gerln ? ['t pafu rnb barinn bcbingiee J!eriu.j/ 
alfolauiten/ befj mannficb Jutragen milrbe/ 
baD ftiue lf'I)ell*e aRan«£rbenronbein©ia» 
men 1' . meljr oorfianbtn roertm ( in mafftn t« 
bannmi()nmtfn' nadjSonlictJen 3 CiUetr ba> 
()ln gelonge; ala banti fle beebe rnb ifite i? rbm 
an allct tero fiicrletjfenfcfcafft/ reoa fte/ rermog 
ber Oiedten rnib Unbia 35 raud) faljlqi ffrbm» 
in fepn vnb banun fucccdirn/aueb fie (ilttiun 
t ein ierjrtg fiinbern folle. 

I ^eboeh murti aulf fetren ter SSeflagiin 
flarif bcdrintnbap bifer idjgefenrcr vorbebalr/ 
alltin bifen tierflano habe mofettnjur jen ab» 

ftcibmi )S»t ber gramen fildgerm Saner# / 


Anna Llii.ibctha, fo , 

anfeqo bcflagl 
murti. 

JfJirrn QBilbilminron T. (decujus fucceffio» 
nis renunciationcbepblftn ¥ 6 tpaftis gcjjanb» 
(11) fem atiaimlider ©tamin »011 I.metr 
ben/fonbern er TCilfielm ber itiflere fepn miir» 
braiptann terlxfddene Scrjug/ jfmcn ttn 
Sldqermnln rnnadifielllg fepn folle/ mcldjet 
gall fidabermcbi iugeiragen. 

©epe ttromegen folcber; lorbefiale/ gar 4 
nidi tafnn ju beunen/ mann naeb felnem brf 
Verrii Satura abftirben/nocb ein aHannlieher 
©ramm rcrfpiuten rnb berfelb uolgentis re- 
lictis filiabus, ( irlefiibbaimtergattbegeben^ 
abdcrbciimurbe/bapblerenunciantesfiliz ala» 
baimcfn regreflum fjabtn moebien. 

9 S 5 ie iugleubibicm obgetadnen «ffiepaSis, 
befintlid c ‘Siiori/ taf bie glogente gramen 
©dmtilern ten 2Kann8. ©tommen rnb 9Ja» 
men Jinn beflcm hzrcditati paternx renuncirf/ 
bie jtnigeronben gramen Sldgerinnen pr*- 
tcnd rieronjirioncmganprntgar nlifll mff 
fi* jubrlngen fdteinen/ mann ndmblt* etiam 
poli mortem parentis, de cujus fuccelfione 
principaliter agebatur, au* bie Qfriibet Obet 
beren ©o(in/obm fernere !S)fannli*e i c(ba(8r» 
ben rirllerben folien/baS alptann bie rcnunci- 
antes filia elnen regrclfiim fjaben follen/ fon» 
bern fol*e 3 Con f) abe na* ber ©ejnere Seu» 
lungijfirepurification rnb -TBurtfung tliimal 
eo iplo crrci*et/ bof ber Saner relidtis ma- 
fculis rcr|irrben/ bep bentn mafeulis) rnb b«. 
ten hiredibus quibufcu.tquc rolgenbia bie 
rcouneirie ©uter In aiftwj rtrbltiben/ se fc- 

cua- 
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eundum Jus Divinum & humanum fucccfiivc 

«trerber worDen. 

5 Conformis cfle videtur hic opinio theori- 
ci,quam habet Dn. Andreas Gail. [ib. m. tkf. 
rol.M.io.ubiait: firiuamefleconclufioncm, fi- 
bam per rcnunciationem lucccflionis paterni 
non cenfcri perpetuo eacluiam, fed tantum 
quoadufq; fuperfint mafculi i proindeque fi 
fratres, quorum favore rcnunciatio facti eft, 
patre adhuc fuperftitc, e vita decedant , filia 
non obftante rcnunciationc ad fucccflionem 
patris admittitur 8ec. 

f Dn. Cailius non certe priter rationem, il- 
la verba, Tttrttdbm /uptrftut, Mdpofaiffc pu- 
tatur, bann Daraup a contrario errofqr/ wann 
tlf fratres, oDer Dtren hiredcs mafculi oDcrerfl 
poft mortem patris vel patre non amplius lu- 
perflite. perfjlltn/releinDIfem jeiflgen gaD ge< 
fAefjeniDapdIODannDfe filii rcnunciatifel* 
ntii regrep ju Dtr Sdnerll*en 2 ?erlaffenf*affe 
Ititer (jaben. confentit Covarruv.od c.qudmyu 
p i.i.n *. St ibi Dauth. lim. i. n. nl. d. pult. 
in a.MlcIi.Grill. r. tom. tpin.c.19. 

7 ©o finDet ficb au* furi ®rlire in beebtr 
Sldgerlnnmpaftis.dotalibus, V l£)tinna* in 
bftraitung / ic.Dap jf)t B<ndqenl*t condi- 
tionaliter, fonDtrn pure tmDofjn elntgeil tor< 

bepalf aujfaBe Sa(terlt*e/©iiiftrli*e/ Q 3 rii* 
Der: DnD <S*tt!t(terU*t (ErbfJlI/ mle (teb Der 
oDer Me fambr »nD fonDerll*/ uber furq oDet 
lang jutragen inJ*r<n/bef*tlKn. 

8 Quo lpect.it, quod Lud. Molina, traft. dt 
Hifp. Piimtg lib.j. cnp.i. n. 12. cum Dodiori- 
bus ibidem magno numero citatis diftinguir, 
utrum fceinina (impliciter, velpcrvcrbafu- 
fpenfivarenunciaverit. Primo cafu dicit, eam 
perpetuocxclufam dicendam. Altero vero ad- 
mitti ad fucccflionem, fi mafculi, in quorum 
gratiam reiunciatio illa fafia cft.iilaq; exdufa 
fuit, deceflerint. 

, 6o 1(1 fnglef*em (n etff angejognen 7 jeu> 
W.t paflis, SreiirDt aber jpr ic.rerfeljen/Dap 
au|f Den gall jpraibertfn »nD Srfulen ®ru- 
Detn eluet obci mepr/fo (n Sffieltlltfcen ©tanD 
berblefben/opntelnlge fetb«.©rben/ naebab/ 
flerbenipreoSnnerttobtO etrfafiren nuirben/ 
alpDann i fie fiir fol*en SruDerllAenbeijfall 
efnmal ftirall voneinem jeDen ©ruber ;oo.fi. 
paben/onD Deroreegen |i* einlger weteerer ®e> 
re*tlgfeit/forDerung »nb fucccrtionni*f an< 
malTen foltert. 

9 QBaraupbnpfireeprabjunemmen/ bap 6ee< 
De Sldgerinnen au|f Den gall uncto jprr« />crm 
Satiem eoCrttctocm pimiln / ein QBtlrlicber 
©ruber ablclbig/ vnD ietbtf - < 5 rben e« fetjen 
©dpn oDer iocbeern/rete Mgfa&IS btftfciprn / 
pjnDerla|TenreurDcivfieganij»nb jumabl ftlne 
befugnup ju jbreSabgelelbien S)trm SatrtrO 
oDer©riiDerS hircditdi paben oDer pntendi- 
rcti migen. ©ann reatui fie grareeit ‘io*iern; 
fratre abfquc omnibus liberis decedente, al* 
Illt1500.fi paben foUeti/ relO ex majoritate ra- 


e* 


tionts erfolgen/bapfit gra» ©*»<|?<rni reafi 
Der ©ruber elner/feib«<(£rben/ cujuscunq; fc- 
xus pinDerfi* lapi ; fie grareen @*ree|lem 
entreebirgar ni*f3/ oDer Do* (n felnen reeg 
me|jrert/al« 5 oo.(I. paben jbBen. 

©o reoOen fur« SlerDfeDie ©ectagrin Dlfen 1 • 
33et|lanDe aud) Daf»ero erweifin / reeiln ( r ) 
mir Dem iBatttt aBelit gejanblet reorDen. 

(a) 3Beil Die JCMnDIung aliein felne Deg 
23aerer< f unfftige fucccflion ( Darlnn Die Sld« 
jjttlrt uti filii renunciantes, fonflen proquotis 
(jdtien fuccediren fdnnen) mcbr aber Der '23ru. 

Der ffinfftige fucceflionbeiroiftn. 

( 5 ) OStilnadjDtm^oDtDtft Sateert/ Die 
anwefenbe ©utret ntcbr meftt 2 )diierli*e/ fon . 
Dem Deg jenijen ©otjnO ©unet junennem De* 
me fie na* ablelben Def Jiattera angefaflen/iefi 
alfo fie/aii* na* abllctbeu Dtp ©ojjna / au jf 
ftlne DepSofjna mi*|It ©rben/tam filias quam 
filios, gelangenfoBenunDmulTen. _ 

Filius enim ftatim fola cxillcntia, & immix- 
tione, bona paterna acquirit , $. fui aurem, a. 
Inft.dtbtred.quul.&dif Lin /mi.iq.f. dt fuis 
& Itg.Sc liberam cotuin admimllrationcm io- 11 
fcquitur, lan.Langlxus./if.i fcm.c.t.pioi. 

Et ita poft acquifitioncm, bona ftatim de- * 
finunt cfle paterna, & fiunt patrimonium lilii 
adquircntis,cumqi aliis filii bonis conlolidan- 
tur& uniuntur, Surd.tea/fia.n. ra. Fichard. 
cnf. n.num.f. til. i. Plui. Matth. tmf. Mar- 
purg vol.t.conf m. n. 6. 

( 4 ) QBeil fonflen ("Da ndmMt*ew|T #ber '4 
(ange 3apr Deroglel*en «orbepalten/ ettma» 
operiren folten ) Die dominia rerum femper in 
incerto perbliben/ »nD DifeO groffe confnlioncs 
#er»rfa*en tpet/ wann f tafft fol*en refervae* 

in quartis demum, ^quintis & ulterioribus ge- 
nerationibus, Magnates & Nobiles, (quorum 
filii pterunq; favore ftemmatis mafculini re- 
nunciant) mltDencn/ reel*er Slurrern oDet 
afjnen «orWlen renuncitr;»nDabgt* 

feretge gereefl I etn nerer ‘ipellunj anflellen 
mufien. 

(j ) < 333 efl ben angeregeen pafiis dotalibus tl 
Dep jSartetn SKelnung bermutll* nlemalen 
gereefen.Dap poft mortem luam Deffeu ©opn 
tmD h^res n(*t folle plenus rerum dominus gc> 
reefen fein/onD er Dartibet nl*i folle na* fclnem 
reolgefallen difpomren/ oDerDiefelbe ad utrius- 
que fexus liberos uanfmittiten fdnnen. 

gunfftenO/eitra veritatis prijudicium ge* 1 5 
feiju DapeO aOerDlng» ben auffri*tung Det pa- 
gorum dotalium Den 33erf!anD/re!e Die grare* 
en Actrices pritendircnigtpabt pane/ fa reepre 
jeDo* DarDur* Dem JDtrrn Sanem Die tcfta- 
menti faftio n(*t berbotren gereefen/ fonDern 
tl pai jpmt bermdg DerOte*ien/ ffetj »nD be» 
tot gefljuDtn/obet felne ©uter na* belfeben/ 

(alvaduntaxat filiis St filiabus legitima debita, 

lltdifponiren. 

■Slupn >«iaber Der ^)ertSantr QBIIpelm 
VOnT.im 3apridoj. n. Aprilis eltllblenne 
M j tcfta- 


1 
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tcftamenttim aufottfc&f. 3 « f<l toqtmt fdnctt 
lin^cnQMMdKh ©o&n •Occtn £)Kf<rfcbm 
*on T. bor <S(< 9 <r 1 nncn -Ocrrn QSrubtr/ wib 
ta(}b<c(agtcn$M»ltn* 2 taffcr aumunivcrfal 
(£rb<n ctntnntr/t&d in fdbtgcm ‘Stffatmw §.$. 
4- & pafTim aufc^en/aXl^a btr Tedator g<mc(rcn 
fetncu ©o(jn jum waforcn tmgtjnxtfdtcn uni- 
verfj( <Srixn alldu fcfcur bcnxq: »nb tnbc»<3' 
Ifdbcr .$aab vnb @ur« ( barunbet aucb frier 
jtinbr&dl/fo allbcratr^ auff Sdtrcr: frnb Sftuf' 
rcrlufcc hzrcdir 4 r rcnuocirt/ mifbtqriffm ) 
mct >(0 bafron ab: nodjaufacfefcdben» tagcftalf 
f<Qf/ ba(j tx Mcfclbc jure indictionis nad) fd' 
nem befj £errn T eftatoris rfotltcbem ao|terben 
ofcne lemanM dn: ober twberreb etnnemmen/ 
crbifcb jnnhaben »nb befoalcen folle. 

3fcm §.i*.transtcrirtbet T edator poffef- 
fionem omnium rerum hereditariarum in fili- 
um Theodorum, frnb bcfr<»><r / bafi er feiBCt 
adminiftration (jalben ntdjf ftyulMg. frp< / 
SUefcnuug rnb reliqua jur()un/ ob<r £ft<b »nb 
2mr»orr iugcbrn. 

2u$ roeidirm aQem bann exadverfo cr * 
iuntityen raerbenifrifl ba(jWe5rat»en Sbdifern 
tfreuer* ntebrbann jfrre dotes (t»e!cfcej{)nm 

j 6 loco legitima; perbleiben) juforbem foaben 

Sexto accedit vulgatum illud axioma Juris, 
quod filia femel cxclufa, perpetuo excluncen* 
feri & remanere debeat, Bald. tn auth. fed fi 
quii. colj. ver f. per hoc infertur. C. de (ecund. 
nupt.T)cc.confsy.VoU.& conf fi6. inctp. quo - 

_ i»/ 4 W. n. 17. 

' Quod axioma, cum fit communi Dd, & o- 
mnium fere Interpretum opinione receptum, 
infuper etiam confuetudinc approbatum, me- 
rito etiam attendi debet, Dn. D. Harpprecht. 
Collega noder honorandus, ad pr. Inft. de 
har.qtu ab inteft.def.anutn.14j • ufque ad num. 
iSj. ubi reftatur , hanc fententiam omnium 
artatum Do&ores&Feud. das, antiquos mo- 
dernos, hoc cd mediat aetatis ICC. & rccen- 
tioret numero fere infinitos viros, (ane lega- 
lis (cientia; Lude maxime confpicuos & cc- 
Lbrattdimos in Lc&uris,Contiliis,dccii«onib. 
& dilputationibus fuis amplexos atque tutatos 
effe , allcgttquo in hunc finem infinitos pro- 
pemodum Authorc s,&num.t46 dicit, eam cf- 
fc communiffimam & reccptatiflimam , foli- 
d iTimis, urgenridimis argumentis & rationi- 
bus fuffultam, & ideo ab ea in judicando mi- 
nime recedendum. 

1 8 Nec caret harc opinatio rationibus fat fpe- 
ciofis, Etenim poft a&um co n fu m matum, & 
ut Dd. loquuntur, ineffe produ&um, idcd, 
ex lufioncm perfede faciam, ctiamfi deficiat 
caula, propter quam fiemclla cxclufa fit, non 
propterca tamen « cfT.it edectus exclufionis, i, 
ult. tn pr.Jf unde liber, l.inrer ftipulantem §.fa- 
cram.ihinec revocantur. & Ibid.Lifon. in 4 m- 
tab. ff.d. V. O. c. quamvis. & ;bi glo(T. tn ver b. 
contr.tbatur.de lonfecr at. diy?iwtf.¥.ubi obliga- 
tio femel exunda propter aliquam caufiun ex- 
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tinguentem,non convalcfc it,cefl*ante ea caula, 
c.de bigamts.exn.de bigam . 

Et racit, quod dicitur, adum jam confum- <9 
matum i calu Tupervenienti non vitiari, fed 
tunc procedere regulam.qiur vult, ut (c.utiliter 
condituta durent, licet cafus extiterit, a quo 
non potuerint initium habere, /.as» eft novum. 
jf de Reg.lur.c facium legitime. tod.t.m 6. Bart. 
iu l.ex faRo.ff.de vulg.& pupiU. fubftitut . 

Et iu in fimili dicitur : fi quis tempore dcl> *• 
tx harrediutis fit proximior, & alium exclu- 
dat ulteriorem, dato,quod datim deficiat pro- 
ximior, non tamen ideo admitteretur exclu- 
fus, fed alii proximiores excludentis, l . i ff.d . 
fuccejf. edid.l.fi cognatisff.de reb. dub. 

Sic, fi primogenitus excludit fecundo geni- 
tum, dato, quod podea decedat primogeni- 
tus, tum fecundo genitus femel exciufus, non 
admittitur, fed defeendentes e!# primo, c.i. 

$. qutn etiam. Epifc.Abbat, Quod enim uni 11 
collatum, alteri dicitur ablatum, /. quod iu 
rerum j+. §. fi quis poft t eft ament um.ff. de /r- 

£«■'• lt 

Et omni dubio caret, quod jus alicui qurfi. 9 
tum ex caufz exidentia. licet caufa ipfa poltca 
deficiat, fivedefinat; jus tamen illud quarfi- 
tum retineatur , l.fi poft mortem ff. de boner. 
pojf. contr. tab. Idem e go dicendum in no- 
drocafu przfcnti, quod fc.l. refervatio fada 
fub conditione , fi frater fine filus deccdcrit, 
ex pire t, fi filius tempore mortis fratern* exti- 
terit, nec revivifccrc vidcrur,l:cct filius iile p-. t 
dea deficiar, pernot. Oldrad d. Ponte con- 
fit. at. ubi dicit, quod fubditutio ficta alicui, 
fi deccdcrit fine filiis, expirct, co cuin filiis de- 
cedente, nec revivifeat fii.is extinftis. Manti'. 
de conjed , ulr. volunt, lib. n.tit. 6.n. 6. Surd. 
confil. gi.num . 7. Crw.confil.98. num. 4. & 
feqq. & confil- 161. num. 6. Burfat. confil. ^57. 
«xiw. 8. lib. j, Mcnoch, confil 8f. num. 46. & 
feq. Rnin .confil. 140 num.i vol.j. Ccphal.cou- 
fil.iy.num 14 lib t. & confil. aat.num.4 Bdd. * 
incap uS- cum effiet. Epifcop.vel Abb.abi in ter- 
minis loquitur, dicendo, quod faemina femel 
cxclufa per exidentiam mafculi, perpetuo du- 
ret cxclufa, ctiamfi mafculus in continenti de- 
ccflciit. 

Suffragium adfert & ht>c, quod filia per da- 2 5 
tutum a luccdTione Patris ob mafculos cxclu- 
fa, licet deficientibus mafculis, admitti debeat, 
tamen id non procedat, (i tempore dclatx har- 
redicafis, ut in nodro cafu cd, fuerint mafculi 
qui fucccdcrunt. Eo enim in cafu filias perpe- 
tuo cxiluiu ccniendas effe , ctiamfi mafcuU 
podea defecerint, nifi datutum excludens his 
verbis donec* qu mfque , quamdiu &c. fuerit u- 
fum Bart /n l ult. ia prine, ff. ad SC. Trebell. 
Bald in auth. etfiquis. verf. <T per boc infer- 
tur. C d fec.nupt. 

Si ergo hoc obtinet in datuto, idem Cmi 
etiam obtinebit in pa6tis, quia argumentum a 
datuto ad padum, in jure validilTimc conclu- 
dit. 
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dit.Iafon. is I, non imptfiUl 1 10. infin. num. 7. 
t nf. odit ttum.ff.d.ptaMynCing.rtfp. it.nu- 
mit.t). itcti. i.& dtcad. 1. rtfp. 13. num.?. Si- 
chard. inter ctnfftni. conf. i. num.). Graiian. 
ttm. i.difcept.foreufc.71. n.u.& tttn js.aoi. 
nnm. ii. 

V Et tandem feptimo, huc confert Confilium 
fivc DifputatioFrancifci Hufmanni lC.in cau- 
fa renunciationis Nobilium faeminarum» 
quod & nuper Confultationum de infigniori- 
bus aliquot luris Quzftionibus volum. 1. con- 
ii i 1 4, inferi curavit Collega noltcr Chrilloph. 
Bcfoldus, Mfaft btrglclim Quillion/ rete 
Nf< quoad petitorium IfT/ ad longum dilputirt/ 
pnbbct Ottlaoifn Pupillae |umbc|l<n conilu- 
dirtt isurbf/lnmafftn bmin cx parte ipfius Dn. 
Re* In jcmicfKn A&is/ip». eben blf« Con- 
filium ongciogcnr enb fur dn fonbtr flartfid 
fundamen! gcfioltcn ipctbcit rotU. 

Rationes Decidendi 

st ®cfftn aries focb pn<rd*i« / frinb wft btr 
»njt»etffcnlicb<n SSJItmunq/ baf nufmimfir blc 
Sratncn iJldgmnnm |ubcm vofltqcn 2mftil 
jfr«ISdt(trl((b<n®tint/ fo ull jfwtn nimb* 
It* pon Watur *nb {Kttfct tpcgtn 1 tsdtm Wt 

J -JBcriig nutu in medio gctptfir/ llttltimtr gtbiif)' 
ttt t)«((/anjtflo fciUlcb gtlangin feUcii. 

J » j)nb jtpar (£r|lli*«iibarumb/nxil fitSf«(P< 
«n nup grofflin jlrfa*cn/ pnb mintHI* allnn 
in favorem familia: & agnationis fi* blftr it' 
rtr SdrttrlUbtii (frbfchaffi btgtbtn : gc|lalt|a. 
mc blc Jpcrrn ©tenere feibflm In ben gctrucl. 
«n ASis/al ai4 aufbcr §ratp ® oroifjra u. 

ratMbmbung ( mlt utddjcr Nt 3 ra» CDJarart. 
if>a g(cl*M innhali* ftpn fod ) nd*|l9«fci!i« 
ciaufulam trivtfjnctl : 

®cmna*ln bctradirunj pnb (urtfaltunq 
2 lbcli*en ©famimn pnb S?amcn< / tpiB 
3 uii 9 fra» ®oroif)ta per fi* Pnb if)K?tb<n 
mtrqmcm tpclb<ba*tcm fSSutf/ fKijislHIglt <b 
4 mlt fdnem ft|! fjlnfergangen/ auff allc Sdttcr : 
SKuicr: CBrubtr: ;pnb ©tbtptffrtlicbc «tbfdm 
ipie fi* bet obrr blc fambi pnb fonbcrll* / Pbct 
fur? ober Ian 9 jiuragen mi*i<n/ gdni;ll*/Pnb 
lumal In.Craffi blfee ® rltffd dn aufgcftmc Pnb 
prrifqnc iedbtrr fnjn/ pnb fi* mli bcm/ ipft 
objitf )«/ pnb au* folget/btnigen lafftii. 

3 u(j tpd*cm bann!*i«atib«(l abjunrm- 
iwn/bannbnf bic gramen Sligertn alkln i(i< 
ttm ®el» 3 lbcnli*<ni fiRonn*. Srammcn 
jum b«(l«n/all<r i? rbf*ajfr renunciri / barum- 
bciifitllaebcrfur^oturlanq fi*iutra 9 «n tftet/ 
Pnb lolitt canta finalis cciTirfn U 10 *[' fit aie- 
bam! cincti regref ju jfcrcn 23 direrlt*en fi* 
bitbteer <r|f aitqcreqter 3 rfa* (jalb begebitcn 
<E tb|*affi miberiimb [>abett foQcn. 

, 0 Facit, quod ejusmodi renunciationcs funt 
ftricti luris, Sc propterca non extendendi, 
Dec.ctnfi 7 o.num 3 confjst.num. 1. & 9. An- 
, gei. conf. fi. Sed prout limitata: funt, intelli- 
* gendx, cum confenfus live rcnunciatio limita, 
ta Limitatum folcat producere ctfccuini, Corn, 
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conf.6t.num. to.vol.i. Pore. conf. SS.num.i). & 
ctnf.1s9.num.ts. Soc. Scn. conf. nl.num j.voL 
1, Dcc. conf. 37 9. num . & iis lolum prodefle, 
in quorum favorem cxprcfsc interpolita eft , 

Rom. conflit. Dcc. i. conf. 37 9. n.n.& conf. 

SS i.n.i .& 9 -^td.ctnf s.num.)4.rtil. 

Sic etiam generalis rcnunciatio , rcfpc&u 
certz caufx finalis in fpccic fadfa.ad illam cau- 
fam firc fpeciem relfringitur.Bald iul.jubmut 
n.t. C. ad SC. VtUtjan. Et generaliter in re- 
nunciationibus, Compromilfis, calculationi-, 
bus, paftis, conventionibus gcncralitas ad fu- 
as caufas refertur , nec ulterius exteuditur, /. 
fi do corta. Sc ibi lafon. num. ). & ftq. C. do 
ttanfaU. 

In omni item difpofitione ratio ejus inpti- 
mis cft invcftiganda,* qux Ii ccfl averit, flatim 
certat ipfadifpolitio, Com.ua/.iH.a,|. rol.). 
PatiLconf.it. n 91 . vot. 1. Rom .conf 017. n . t. 
Burfat conf. too.num.it). vol 1. 

Ac fi locutio live dilpofitio fuerit genera- 
lis, venit ifta gcncralitas ex intentione parti- 
um 8t .ratione* prxfumpta live cogitata rertrin- 
genda, licet verba fint prateifa, Crav. conf.tt 7 . 
num. 7. & conf at. num.). &ctnf.io. nuwer. 

t). Ruin. conf Sp. num. ti yol. t. Paul. conf. 

4 i num.S7.V0L). 

Moderatur enim intentio quatnlmct dilpo- 
fitionem, non aliter quam framum equos, & 
gubernaculum navein, Pore, conf 6. num. at. 
Com.ctnf tsi.num.il.vol.i Burfat .conf. tot. n. 

IjS rtl.t. Anchoran.ci*f.di*.n.a. 

Omnibus autem conlfat, lucet rtionum re- I • 
nunciationes initium & caufam inde traxifle 
luam, bona ut mafculis acquirerentur, Sc ut ex 
iis, familia: dignitas audtior atque llluftrior 
redderetur, de quo Breula:. derenunc caufit • 
per tonprout etiam noftro adhuc tempore e- 
am maximd ob caufam renunciationcs ill« 
frequentantur. 

Adeo quidem, ut fi exiftenribus mafciilis jp 
rcnunciatio a puellaintcrponatur, licet familiu 
favor exprertus non deprehendatur , ea tainen 
duxtaxat inmafculorum favorem fafia cenfea- 
tur, Alex, confli, to. num. i. vol. i.&ctnfiL 
19. num.). ac ctnfil. iti.num. 13. rol. )■ Dec. 
ctnfil. 37 1. ubi hanc fentenciam communem 

Quare cum rcnunciatio hxcce longe ab ^ 
hzrcdttatis repudiatione difcrepet.Ruin. ctn- 
fil. 170. num. S. rol. 1. Corn. ctnfil. t)f num. 4- 
rtl.4. Nec etiam quofeunque, fed regulariter 
& in dubio agnatos foliim refpiciat ; certe, fi- 
li* folosmalculos, qui renuntiationi caufam 
dederunt, & per quos famili* dignitas confer. 
vatur& propagatur, obftarc, & iis fublatia, 
aditum eidem minus interclufum effe, dicen- 
dum erit. . 

Ac etiam confervatio Cippi five Domus ^ 
finalis caufa renunciationis reputatur, utdi- 
fertetradit Honded*.lib.i. ctnfil. tp. n.jt- edi. 

M 4 Nam 
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4$ Nam alias fi mafculi extitiifrnt.rcnunciatio fa- 
cta non fuifict. Nunc autem, illa dicitur ratio 
&cattfa finalis, quar ficcflarct, nullo modo, 
vel (altem non ita quis difpofuifict, Bald. conf. 
340. tot. i. nrf. porri, hi. 3. Cny.tnfiL 144. 

44 num. 9. hi. 3. Ac idem quoque apparet ex 
conditione refolutiva ( blp natb abgang btp 
OTannlt(6m6tamm«n«/tc.) qux renuncta- 
tinibous apponi lolet,quod nimirum non re- 
nunciailct , nifi favore agnationis. Indeque 
quamvis ratio eflct impulliva, haberetur ta- 
nte n pro finali, ut dicit Bald. d. tonf.340. R.ol. 
a ValLionJil, 44. nam. 24. & tonfil. tp. nam. 
39. hi. 4- 

4; gurt Xnbtr/IR in btfaqttr -Oturard ®trt« 
buug in btn gtrrurfttn Afiis /»/. 2 <>.$.». noti) 
ciArcr trfefjtn bap fal* ttlmdtptlftbt OTamtb, 
(jrbtntonbtm ©tammtn T. mtfcr vorpan- 
btn rotprtn 1 alpbann He flaqtnbt graro 
©djrotRtrn vnb jbrt (Erbtn ' an alit btro Str» 
lafftnftbafft / roa«Rtvtrmfybtf*«bttnvnb 
iatibbbrautbfJffig/^rbtn ftpn vnb barfnn fuc, 
cediren > autb jpntn pfttfnn (tin vcrjlg fttnCcr» 
llcb ftpn foBt. 

OTtltht ®orr(ldr(fcfi mi( ptbbrlnjtn/ bap 
bttbtrgrarom 'SlJgtrinl refervirre lucceflion 
inftintn rota ad cum folum cafum rcllringitt/ 
roann jfirt JDtrrn CSrubtr vorbtm -Omn 33 at< 
ttm abltibtn ffjtttn/ fonbtrn t* (f? foltfct refer- 
vation auff ab jang btp janptn ©tammtnd in- 
definite, nec ulla temporis htbita ratione, 
roann «116 ju roa a jtit foldjta befebefun mocbtt/ 
gtrttbttt 

4« gura Stitit trftbtfntt foldxa notb Ijtflftaup 
voljmbtm §. 1 2. rotltbtt alfclautit : bterinn 
ili and) (latlidt gtijMDigt vnb vtrtragtn/ ta 
3 unqfraro iorerbtain ®ott vtrRotbt/baP ifu 
vtrblttbtnbt sEtbtn/ (11 rotlebtin ©rab fit aucb 
rotttn/inabRtlgtnbtr fini inlr ifir jurtgfraro 
Eotoijjta vorfcbrtbcni ©tbrotRtm vnb btro, 
ftlbtn abRttgtnbtn <Erbtn/ autb in inijjttem 
©rab jugltifb infiirpes (n iptta aDatttrn ©U' 
tern/ rott Ciefelblqc non ftfntn 'Dfamilltbtn 
©tam vnb i cbtn vtrlafftn/ trtrbtn vub mit- 
rpttltn foUcn 1 vnb ti Inta tvtja von btnftlbtn 
(tufigtftblo|T<»rotrbtn/ fontem pe ^ungfra» 
IDotorpta reprxfcnurttU vnb (n jfctt Rati Rt< 
fjtn loUen. 

SBeitbt 3Bort f 1 ) vnjrotifftnlltb ttiir Rtb fu&< 
ttn/bapaUtbit jtuige ©utft/ btren tte grarotn 
gldgtrnmtn pob btqtbt n/ jfintn vnb jljrctt de- 

ictmleiittn autb btrqtRalf vorbelialeen / bjp 
«uffbtnabqaua iOiannltebtn ©tamtnenb/ pt 
vnb ibfetettb-frben in infinitum, M quidem 
in ftirpes ( timtrm.tiftnaia roann fem rtnun- 
eiatmobtr uerju.jvotijanaen/iucccJirtnfolItu. 

©0 rotrben ( 1 ) ttft bona.btttn ftcb bit 
SraroSldqertn certa fub conditione btgtbtn 
vnb vernam nocb jfirea Satttra ©litet ament/ 
aucbbJinif fovtliuvtrRtptngtbtn bap anqt« 

> re tet ©uttt ob pt qlttd) dc filio ad filium fallen 
ibrtn grarotn 'Sidqertu bannvtbttr jtbtrjtir af- 
ficnt/vnbuMbtto iBdittrlnbt ©uttr nltbt al< 
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(tlnvtrpafft bltibtn/ |onbtm ititnal deficiente 
agnatione jpttn grarotn, Sldjtrln/vnb btttn 
dcfccndcnubus nubit lufommtn foden. 

®amtt au* (t) nitmanbt crotbitnfdnnt/ 
ti fttjt btt gra» Sltatrin refervatio lutur* 
fucccfiionisaltln auff bt gaDatritbttt/ roau bit 
^Jtrrn QJrubtr vor btm atmttntn ^)errn 33 tt» 
ttm abltlbtn tptttn/al» rottbtn blft ®ott / (n 
j^rt e ifattt rn ®fi»tr/roit bitftlbigt von 
ftintm 'Dfannlicfjtn 0iamnun vnb <fr» 
btn ceriJfltn :c. iu btntmmung>Btn roa(< 
ttnbtn ^naetfei it roofp |unbfcrvirtn ftpn. 
3nbtm pitraup nittM anbtrt mftblit|T<n/ 
bann roann gleteb bep !)tm\ iBareerb ©u> 
tft auff bit fDiaunlltfct Defrcndcntes tin* 
inalaelanjfn/ mtfct» btRorotnigtr ipiis de- 
ficientibus, bit rcnuncittnbt grarotn Clege» 
rinntn/ foltbtn iprta^lerrn i!atttr< ©uttr/ fo 
btt 3 ) 2 aunlifbt ©tamm poli mortem patri» 
communis tmpfangcni/tvtbttanjufaUtiiiuall' 
roeg btpjgrftpnfolltn 

®annf4) btt iBort von ftintm 5 Xannlf< 
tben ©tamm vnb ©rbtn vtrlaffav ncipirtit. 
bigbiftbunportirtRibapbttgtmtme 0<rrojf> 
rtr bttait» verRorttu/ Vnnb |elut ©uitr cit 
'ISannlttbt Defcendcntesgttrbt pabtn. (Cum 
quippe viventis nulla fit hereditas , & mafculi 
delcendentcs non poflint dici ; e i ,uific bona 
paterna tanquain hxrcdcs, fi patcrpolt pios 
demum fuos filios naturae debitum perfuivil- 
fct.) ‘Jlicbrj btRorotnigtr rourft alpbann btt» 
btn grarotn Sltgtrln in deletuum mafculo- 
rum roibtr tin lufrlt aupgtbingtt. 

gum iiitrbetn obroopl tin iOatttr in bonis 47 
& portionibus liberorum 1 enunciatorum luo 
modo jtidilponirtnbemdtbtigt rotprt/ fotR jt/ 
bedb aup QBtnlunb - 0 trm iUilptlntS von T. 
auifatricbiem^iRamtnte btffcn bxtradlnbtn 
jttrucfitn Atihfol. 2 7 jupnbtn/ .jiutgiamb 
tuvtrmtttftn / bap felbigto tn aUrotg .uip cte 
vorgtptnbt rcnunctationcs filiarum gerfebter/ 
foltbt lUnunciationes autb tanquain tclacx 
barfur iupalttn/ al< roann petu fcltamcnto 
reterente dcvctbo ad verbum btgmftn IVt» 
rtn. ®af)tro bann notb rocittrtrvolgtt/ bap 
auif foltbtn gall/ ba bit rcnunciafio 1 puta iri 
defectum malculorum) nltbl mtpr gtltm/aif * 
battll autb bab icRamtnt/ huicce renuncia- 
tiotti lupciftruCtuni , btp ^)trrn Tcflatorix - ' , 
“iotbttmiiltbtfiliibrrlitb fttjnfoBt.' ! 

SientmTeilatncntum paternum vires ha, ^ J 
berc adilrueremus, filia contra fidem pjCli , 
extintflis quoque male ulis, fucccfiione libi re- 
lervata, iniquilliind dcfraudareturiPolfcUores 
namque hujus ex difpolitione illa teilamcma- 
tii caufam polfc Bionis perpetuo tibi defin- 
derent , nec ullam rcuuncijtiouis limitata: 
admitterent allegationem. Kcilenbenz. dt 
rtntinc. , tjtuftton. huwtr. 6 . Quare , c ifill 
nec Patrem neque etiam filias hoc volutis 
le, vciinrcndiile.prxlumi potfit; Et quo- 
que pater . trque ac filix , aliquid in ptx- 
judi- 
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judicium renunciationis, eiq; adncxx condi- 
tionis, agere potuerit : fcquitur, Tcftamcn- 
tum hocce paternum, nihil plane derogare in 
certum calum refervatz fuccclTioni. Cum 
nempe renunciatio filiarum, cum omnibus fu# 
is qualitatibus pro parte tcftamcnti debeat re- 
putari. 

50 Quinto negari non poteft, quod pada, in 
quibus de futura fucceilione & capcfienda lix * 
reditate exprefle providetur, omni Iure fine 
licita, Jaf. in l.ftipuldtio boc modo fi. de V. 0 . & 

1 1 in l.licet.Cde pati. & in fpecie, quod filia, qu$ 
excluditur propter malculos,pofTit circa pada 
dotalia jusTucccdcndi fibi refervare, tradit 
Guil. Benedid. in e. Rajnutius. vtrb . duas ha- 
bens f)Uds.n.Ji9.extr. deteft. Rol. a Vall. cot t- 

f 1 fil.26 .n. 27.001.3. At refervatio Dnn.Adricum 
rcnunciationi adnexa, abfquc dubio fuit juris 
fui confcrvativa ; Ergo fi non alia lege pa(Tz 
funt Jus fuum tranfire ad fratres, nifi tali freta 
conventione & refervatione, non eft feren- 
dum, eas aliquam captionem ex varia pati in- 
terpretatione, text. in /. fin. C. de pati. inter 
empt. 

Ac confert huc vulgata illa regula Juris, 
quod refervatio confervet jusrefcrvanti, l. & 
fi quis I 4 .$‘pleriquef. deulig. & fumpt.fun, 
Bouin.conftl.dr.num.t.vol.f.Pocc. conf /$/, nu- 
mer.33. Parif. conf. 102. num. 26. vol. 3. Burfar. 
eonftl.num.i6.yoit. 

54 Interim ergo filia a fucce/ 7 ionenonexclu(a, 
fed tantum fufpcnfa habetur, & remoto ob- 
ftaculo, omnibus, quibus ante rcnunciatio- 
pem poterat, pro portione fua fuccedit, Barr, 
in l.firt. J. quando in pendenti num. 1. & feq.fi. 

55 ndSC.Tertull. Grav. confit. 127. & feqq prout' 
idem de ftatuto excludente feminas, quam- 
diu mafculus fupercft , communiter tradi fo- 
let,Soc.Sen.f£»«/^.»um 3 & 13. vola. Soc.hin. 
confil.i.& conf 2. num 37. & confit. 67. num. 
ttj. vol. 1. Dec. confit. 71. num. 1. & confit. 87. 
num. 1. Parif confit, 87. num. t. 2. 87 - & 

* vol. 2. Ccflantccnim caufa impedimenti 8c 
exclufionis, ipla ceffat exdufio & impedimen- 
tum, arg. i. fin. J. ait lex fi. de ufucap. I. gene- 
raliter. Cod. de Epifc. & Cler. 

17 Facit, quod refervatione illa per vocabula 
fufpenfiva foda ( ba (t<& jurragcn flmrtt/alf » 
bontl/ K. ) mediante impediatur difpolitionis 
nativitas, & removeatur confenlus ab adu, 
Kaudenf. decifi Mediol. lib. t . cap. 27. num. 
xf.&feq. 

5 ® Quod in tantum verum exiftimatur , ut 
neque fratres viventes illam portionem, quam 
fibi foror in cafu deficientium mafculorum 
refervavit , pendente ea conditione alienare, 
& ad fuas filias vel ex tcftamcnto , vel ab in- 
teflato tranlmittere queant. Brun. traft. de 
ftdt.fam. exclud. art.io. quafi. 4. & 4 f- Crav. 
confit. 127 . quod etiam calculo fuo adproba- 
vit ampliflima Facultatis juridica Ingolftadi- 
enfis 10. Febr, Anno 1 $7$. in conf quodad- 
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nexum eft trad. Dn. Giphanli. quem de re~ 
nuncidtionib. fcripfic. 

Quemadmodum enim hzres ad reft itutio- ' 9 
nem rerum harreditariarum lub conditione 
aliqua obftridus, cas interim ad alios trans- 
ferre nequit, Parif. conf 48 num.i6,voLs. Gail. 6o 
2tobferv.137.per tot. Lt Maritus ufufruduari- 
us, emphyteuta & Vafalluscam obeaulam, 
quod jure ipforum extindo, ad rcflitutioncm 
rei in dotem, ufumfrudum, emphyteufin & 
fcudum concedi devindi funt, ornem alie- 
nandi potcftatcmintcrdidam habent, ir.tque 
mdter.14A.ufusfruibui.66.fi. dtjur. dn. i 2. 

& 3. C. de jur. emphyteuta. lmperidlem d.pro- 
bib.feud alten. per Fnd. Ita & hoc cafu, cum 1 
fratres fimiliter ad portionis,rcftitutionem fi- 
liz ex paterna fucceilione debita: obftridi 
lint, pendente conditione, alienatio fubfiftci^ 
minime poterit j Etica inCamcra Imperiali in 
caufa Ambiolii Dvdijtt6 contra f)(inricb 00 ' 
IWrjapfftn/ Anno if 70. deuium fuiflc refert ^ 
Rutger. Ruhnd. i;j dea f. Cum. quafi 22. ad- 
dens, talem alienationem neque in caufi» ma- 
xime favorabili, videlicet in inftitutionc hxrc- 
dis procedere. Quam (ementum quoque ad- 
probat prardidus Dn Giphan. truci, de re- 
nune. p. 67. 

Et licet Anton. Faber, error, prdgm. deced. 5 
27.erra.num 38 decdd 30. erra. num. 10 ab hac 
opinione diffentiat, Ihtuendo, filiam etiam 
fub verbis quoufque,donec,rcnvsichnt'cm, ex- 
cludi in perpetuum, fi vel femcl mafculus hz- 
reditatem paternam acquifiverit : non quidem 
vi & intentione padi, fcd potius adita:, fcmcl- 
que agnitz hzredltnis adquifitionc: nc cui 
hzreditas ex die vel ad diem obvenilfe, dica- 
tur, contra ibdreditds.%4 . iei qui, S8.fi. de ba - 
red. infiit . Cum fen>cl heres fidus non pof- ^4 
fitdefinere cfl*e hxres,Ccphal. *•»////. num.8 • 
vol.t. ne quidem per refiitutionem in inte- ^5 
grum Prztoriam, l. fed fifine.S-fedquod.fi. do 
minorib. Mod.Piftor .confit. 46. num 22. votum. 

1. adeo, ut fi vel conventum fuerit, utquifc- 
mei fadus hzres, poft mortem fuam hzres cf- 
(e definat, nullius momenti ideenferi debeat. 
Menoch. conf 103. num. 77. quos refert & fe- 
ejuicur PhiL Mattii, inter conf. Marpurg vol. 1. 
confit ai,ubi dicit, padacjufmodb per 6y 

talia verba fufpenfiva vel temporalia nihil ope- 
rari & fruftra adjici ; maxime fi loquamur de 
difpofitione hominis , fccus fi fentiamus dc 
dilpofitione legis, ftatuti vel confuetudinis. 

Tamen Fabrum & ejus adedas impugnat 
(1) notilTima Germaniz confuetudo, quz 
tales rcfervationcspaiTim admittit. Eofdem- 
que etiam* ( i) convelli poflfc putamus, fi dixe» 
ritnus, hxrcditarcm hoc in cafu, quo fororem 
contingit, non a parente in filium devolvi; fed 

? |uia foror jus fuum in hzreditatcm paternam 
ucccdendi , fratri, fub conditione regreffus 
padorcuunciirionisadjcdo, reliquit. Ve- gf 

rura 
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rum quidem eft, quod virtute conventionis to< 
ta hxrediras ad fratrem pertinear tempore fuc- 
ceflionis, & qaoufq; pendet conditio, arg, I. 
fi it filum. I7.&l.fi quit «4. ji.fi, it bati. 
itsftst. 

- 0 Interim tamen lusfucccdendi non abrum- 

pitur, fed in furpenfo forori retinetur ; L itu 
y, ji. i i d.nl. adeo utexiftente conditioue. ad 
hxreditarcmpofteaadmiffa, eamq; adeundo, 
jam tunc i morte fucceflifle defuncto iutelli- 
yi gatnr, l.httti.lt.fi dttq. relom. fcrr. talique 
mcafu non quis definit effit hzres, fed jus fo- 
ium fucceiTionis, quod aliquando in uno, mo- 
do in diveifis eft , mutatur, l.firvutj. i.}. fi. 
i.bttiufi.Liss fuii.iqff.it fisis & It gst btt. 
y , Pertinet huc, quod voluit Chaflanx ia cs«- 

* futt. tutg.iubr. 7 - i. u. tttf, unt quilyufilt. 
««m.l.ubi feribit ; quod fi filius, in quem , c- 
jufqj hxredes mafculos, parens, per donatio- 
nem inter vivos lub confidcratione conferva - 
tionis armorum ii honoris, domus & familix 
bona fua contulit, filiaque acceptando dotem 
fucccfiioni tam patern* qukm maternz re- 
nunciavir, ablq; hbcris mafculis, led filiabus 
tantum reliiftis , decefierit, filiam ad patemx 
& maternx fucceiTionis portionem efle ad- 
y. mittendam. NamlicctTeftator efficerene* 
queat, ut quis ad certum tempus' dunusat fit 
y , harres, Iri qui filrtuitfit btr. uifi. poflc ta- 
mendilponerc, ut donatio uno tempore vale- 
at, & alio non, per I fi urum i utrum C. it it- 
ntt. qutfub moi. 

Et verba \fa,fubcnfirvtiitut nominis, tr- 
7 ® morum trt, live ponantur in prxfationc , five 
ipfa difpofirione,dcnotarctamcau(am impul- 
fivam, quam finalem, & habere vim limitandi 
& refiringendi, per l.fin fi -i. btrtd. infiit.%. i- 
ttm retuJlts.Infiis.diUgsT tgn /isestfi. 

Etpropterca fi ceircnt,ctiamctffare ipfam 
7 T dilpolirioncm, cjusq;cffedfum,c.cumcefian- 
tc,catra de appellat. Prout e contra caufa con- 
fervativa durante , ejus rffcChis fubfilfat,c. 
esnfittu.quifi.s. Iraut oppofitum idem effi- 
7 ® ciat inoppoluo. quod propofitum in propo- 
fito operatur i fi ur proponis C ienupt. 

_ 3uin ©tiflctt / i(l au* tin pnjiutiftnlitbe 
,s SRrimiiiq Nr tXt*r<- Ictjmu tmb rfmt fi* 
aufiobdeduciritn n*stq fbheiT;n/fup turum 
dii 'atxnltchc icetur bifi ctu|f cui lebigem 
aufall/ e6rr/bif nad) jbgunjbcjjlciflcn 
Q}hnna< Summtns/ ;c. rumneitt, bnfi 
alfibann Me juror abqtf.rttqf vno rerji.jnt 
loAltr mir bcm Q 5 tubtr/ m cujus favorem 
renuniiatio laftafuit, rn> tiocb twniqtr btm 
let(l rtrflorlmriitrtlrttn agnam f.iccrdiH/fon> 
bimuliori juihrtr T 3 d(ttrli*:t roUlun ®tb« • 
portioni tori milibciifii jusot uiijctwftn jt< 
»<fr; trita qthtu.it. 

g 0 Certum enim eft, fub illa rcfcrvitione, flfj 
auff tfntn UMqcn AnfJO l lC. non fraternam 
comprehendi luccefiioncm, ita ur filia renun- 
ciansincafu, quo ille abfquc liberis deccfle- 


rit, ea potiri dcbebeat.Graff.IiE/Jii/siir 4 fise- 
ttfst tbhsttftssto.q» sf. fed potius eam ipfam j 
portionem paternam , quam filia , media re- 
nuntiatione fratribuscefiit, contineri. Nam 
cum filia deficientibus certis perfonis volue- 
rit pa&um renunciationis refoivi, St c(Te nul- 
lum , fatis inde liquet. Id ipfum, quod per 
arSum illud alienatum 8c translatum eft; fi- 
i iterum cogitolfir reftitui. Refolutio e- 
nim St extmeto jure ceffar poficifionis, jus ce- 
dentis revivifeit , per I. >. & i. C. it sltsoit. 
qut fub moi. facit l. tisgtrt.fi. itjut.ftston. c, 
tsfs Qbtifius txtr.it tppeStt. 

3um fttbcnbcn/ £>b»al ett[f*t It 

rtr/btt OTtiming ftgn m6*i tn/ ba|j in certis 
quibusdam cafibus , Mc refervatio regrdfus 
b«r renuncittnbtn 3 fttlt*en 'ioArtrn / oie 
bann ttltf*enitiue/ m<umbft®rt 5 ber btnen 
ju quttm Me renunciatio trfblqr/ b<n Iwrrtr 
trltbtm cbtrna* ecg 38 arrer« iobf' btiJen 
©liftt atitreiicn, rnb fol*e auff i()re mafculos 
elnttwl transfcrittlt ; ©o i|l jtbo* fn aOireq 
«ttffbtn tenorem btrrenunciation/ nnb ftllif. 
qtt berqtfiiqttm refervat ein fttliftt rtbjtbtn 

jufiabtn / au* fonberlf* / in qcqentreriiqem 
Sua bifel jutrucqen / bag Me refervatio re- 
greflus. fe?r daqenbet gramen irStfirrrn/ 
betaftlobrerflanbener maffen/ qat n(*e blog 
auffefnenleMqen 2nfafl qerfebree / fsufrrneS 
fff anqetruirr 33orb*alr aulf 5en qdnq(t*rn 
abqanq teg mannil*en ©tammen»; au* 
bafiin qcjifjlt / bufi; toann qlrf* btr 'mafruli , 

Me #drrrrli*e ©uter befommtit/ fol*e f o* 
ipfis deficientibus, ttiberauffMc renunciren» 
be gramen ’W*ienige(ang<n mufTrn. 

Sane obligationes ex conventione , ciim 
Legem accipiant , fecundum quam, fi juris 
nocmxnon repugnet, accipicndx funt, per 
l. s. S.fisessvtmt. St ibi glofl*. fi. itptf. Pore, 
tonfil. sto. numtr. t. Corn. confit, ss, ssum. t. 
v*l. t. Alex, tonfil 107. num. 6 . »«/. t . difpi- 
ciendum hic inprimis ecit, quid inter partes 
fuerit a&um. 

Si namque renuntiationi addita certa con- 84 
ditio fuerit, adeo ea, five tacita , five expt ef. 
fa, difpofitioni principali connexa ell , ut a- 
ffum efficiat omnino individuum , femper- 
que cum difpofitione principali operetur. 
Conditionum enim, non ea virtus eft, ut a- 
(Sum mutent, fed tantum hunc fufpcndant, 

& negotio finito.ctiam corruant. 

Sin ergo cxprcfse conflet, quod fa-mina g> 
non (olum fucceffioni ob mafculos reouncia- * 
rr, fed & h (ce quandocunque deficientibus, 
fumnjus libi falvum clfc voluerit, mafculis 
quandocunq; non in primo ftatiin, fed ulte- 
riori gradu penitus extinitis, non folum ipfa, 
fed & hujus bxrcdcs quandocunq; conditio 
illa evenerit, regrelfum habebunt, /, Itgtrs. C. 
i. ptlb.l. ur btrtisb. so. i. Itg.i. c. cum iileUi. 
txtt. it iontt Faciunt, qux tradit Molin. coa- 
fsl.ij.num.ip.&fiq. Ettumdemiimditi po- U 
teif. 
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teft, filiam exclufam,fcmper exdufam cenfcri, 

(i dubium eft, quid voluerint partes pacifcen- 
tes : nop vero, fi de earum mente confiet , 
quod nempdfiliab.fcmper fit regrefifus refer* 

°° Certum eft etenim, conditionem dare cf- 
fentiam rei, ejusq; cfle principium & partem 
omnium potentiflimam* Ut.ff.de origin.jur.l. 
lulunus. §. fi quis. ff. di exbib. adeo , ut cau- 
fa finalis, conditio & forma coincidant in u- 
nam & eandem quafi cooperationem, & uno 
eorum ceflante, ftatim ccflent omnia tria,Ti- 
raquell. in trdSt. ceffdnte Cdufi part. t. lim. t, 
nam.36. 60. &feq. 

fp Ex quo dicendum omnino efi, etiam hac 
in parte renunciationis padum, ex conditione 
ifta limitari, & fecundum eam intelligi debere. 
Nam ex verbis \u{cc,fuccefieni paternd,matcr- 
Ud velfrdternd renuntie, & fi ex frdtrtb.horum- 
que iefcendentib.mdfculi defecerint % mibi meujg 
bdredib.edm refiitui volo,&c. nifi verba padi , 
ex vero & genuino fuo fenfu,in alium minus 
ufitatum & approbatum transferre & traduce- 
re voluerimus, nullus fanc alius fenfus elici po- 
terit , quim quod contra omnes , fi mafculi 
ceflavcrint in quocunq; gradu hi pofiti fue- 
rint, fibi fuisa; hxrcdibus regreflum falvum 
& integrum efle voluerit. Facit /. hdtedes mei 
S7.$. cumitd.fi , dd SS. Trebell. 

po Od avo, hoc quidem c6 magis ftatuen- 

dum, quia pater Dn. WilhelmusT. profc& 
hzrcdibus fuis mafculis fuit fiipulatus, folum- 
^uc propagationem profapix mafculinx prz 
oculis habuit, neq; verofimile efi , eum bon3 
fuaad incertos tum temporis nepotes magis, 
quam ad proprios, ex fuisq; lumbis proveni- 
entes liberos tranfirc maluilTe, perca, qux 

9» pulchre tradit Gail .2.obfirv.i4t.num.io. Non 
enim prxfumcndum.quod p?:er Wilhclmus 
magis nepotes ex filio natas & remotiores , 
quam proprias filias proximiores , ipfibene 
cognitas , & magis diledas , magis dilexcrit, 
fed potius contrarium fateri oportet, Cephal. 
confil 306. nuM.16 & feq.lib. 3. Hondcd. v »U *• 
confil. 64, uum it. Cothman. volum.t, refp. 99. 
num. 143 . 

9 * Multo minus przfumitur, ipfam filiam, in 
favorem eorum, de quibus nunquam cogita- 
vit, renunciare voluifle, ad illud vetus : Ignoti 
uuUa cupido. 

Et quod renunciatio in non cogitatis , ob 
defedum confcnfus, nihil operetur, tradunt 
in terminis, Tiraq.rfr legib. connub. num. 134 . 
&feq & ini fi unquom in ptdfdt. num. 147. C. 
derev. donet' Aretin. confit- num. 10. vtrf. fi - 
eundo, Marta.in trdlb.de CUufnL pdrt.t. eldufi 
t4d num. ad. 

94 Hinc etiam dicitur, quod Legatum Cogna- 
tis fadum, ad eos cognatos non pertineat, 
quos fibi tefiator efle ncfcit,vcl de quibus non 
cogitavit, ut poft Bartol. feribit Socin. in l. fi 
dognatis. num. 27. vtffi prima conclufio efi.ff, it 


rebdub. Et ad ignota hominis animus trahi ff 
non folet, Cravett. confidit. num. 3. 

Hinc quoque dicitur, majorem przfumi 9 6 
affedionem erga fratrem, quam fratris filium: 
erga natos, quam nafeituros, & qui nondum 
in rerum natura funt,Dec.Curt. Gozad. & alii 
relati a Menoch. conf.9t.num.30.volt. 

Nono, in univcrla Germania ufu reccpturfi 97 
eft, ut renunciationes folum fiant in favorem 
& confervationcm familiarum & in cafu defi- 
cientium mafculorum, bona ad faeincilas rur- 
sum revertantur, docente Iohan. Fichardo 
C0nfil.j2.num tt. lib.t. Et quo colligitur, & ia 
prxfenti cafu aliter non efie fentiendum , fed 
&hancrcnunciationem ad communem Gcr- 
manix confuetudincm & receptum ufum fo- 
ifle celebratam. Sempcr enim contradi us in- 9 8 
tclligitur celebratus fecundum confuetudi- 
ncm patrix,& ab ea recipit interpretationem: 
quia contrahentes prxfumuntur voluifle con- 
trahere fecundum confuetudinem loci,!, qui 
fi nolit, %.quidff. de ddtl. editt. late Gabriel. 
tit.de confuet. conci. ». in prine. Mcnoch. conf. 
t99-n.11. ‘ 3 Btlcbt^ <n $aU Deflo* 

met)tf?flff/rocil t>fC refcrvatio fucceilionis 
cxprcfse auffDcn f anD6fcrciuc& jfefxe. 

SBtircr/onD furi jeljenD/ fombr aud) blftv 99 
wfemdecifion onDfl)?«liuing ju&tilff/ quod 
renunciatio, vetat odiofa, non Iit amplianda , 
fed quantum fieri potefi rcftringcnda,Baldus, 
eonfi 437. num. 2. lib.t. Paul, de Caftr. confi.Sd • 
num. f. lib.t . Aret. conf. 161. num. 3. verf exbic 100 
Dcc. eonfi 397. n. 3. & in favorem Dnn. Adri- 
cum in dubio eft interpretanda, Cephal, eonfi iei 
2j.n.4l Ub i. ut illis minus noceat, quam fieri 
potefi, Grat. confil 14 • num. 4d. lib. 1. Bccc. toz 
confit n, [num. 31, Et ita in fimili ratione, quod 
in dubio interpretetetur favore fceminx re- 
nunciantis, ut minus ci noceat, confuluit De- 
cius , confil 179. num, 4. Socin. Sen. confil 33. 
num. 10. lib, 3. 

Accedit, quod opinio, in qua fc fundant 
Dnn. Adrices, fit magis xqua, & favorabilis, 
contraria autem odiofa, unde in dubio beni- 
gnior & magis xqua opinio ampledenda eft, 
PariC confil 32. uum. 4. lib, 2. confil. 7 2. n. 4U 
lib.t, Rim. Jun. confil 2t3.nnm.11d. &fiqq» 

fi* 5- 104 

Infuper , quoniam ex hac interpretatione 
Dn. Adrices ad reintegrationem erunt ad- 
mittendx, & cum fratribus ad xquitatem re- 
ducentur, illa magis erit ampledenda : quia 
ratione confervandx xqualitatis aliquando 
etiam a proprietate fermonis receditur, Ufin. 
C.commun.omn.lud. Cepbal .confil, i 43. num. 


13. lib. 4. 

Proptcrea in dubio femper interpretatur 
difpofuio in cum fenfum, qui magis ad zqua- 
litatem reducit, utoftendit Gravctt. confil . 
133. num. 6. & feqq. Cephal* d, confil. s 43, n. 
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Refponfioncs *d contraria, 
2>nbblf<mfbl junrtbcr/ mcbr jncn/iMt ftft* 
O&fll in rationibus dubitandi nrtbcrfg ttorgc» 
106 bratfcnvorben : bann cbwol (rfllid) blc^raa 
€l(<jcrlnntn rcfpedu fccji ultimi portcfforis 
ftrlHfgtt @m<r/ remotiores in gradu fci;nb/ 
fludj bafj bcclagu Srdltlftl proximitatis ratio- 
ne juncti »(lf »or jujk&cn. »cr( ; ©o If? jcbocb 
rlctnq / V! it> btratf in decidendi rationibus 
jjnugfamb aufjgcfufirr / baf? jic$ra»(n 
tin$ar nlcfcij&t<m^rubcc/ obctfn ftffciiwr* 
m6$cn jufucccJiren bcge&rctw fonttrnaUdn 
jforc J84rrcrlicb< ©ur<r/ fo jte rafr w(ff<r con- 
dmonipnb ntafjlftrmt -Ocrtn QJrubcrn tbtt» 
la(fen/ nu&nm<&r nad? bcm gdn$(ld)<n 2 lb 3 d$ 
b<fiB?annlufc<nBtamm<nS/»cld>ccondition 
bftn Scrjtig exprefsc & operose b<f $<rucfc / 
btfuijrcr ma|T<n fueben r (>un. 

/07 £t certum eft, quod frater fucccflionc vel 
confufione hxrcditatum,non iit fadus Domi- 
nus irrevocabiliter paternoru bonorum. Nec 
enim concludens i(ta argumentatio eft : Bona 
patris ifta rclcrvata, cum patrimonio & bo- 
nis ultimi fratris vel mafculi defundi unita 
funt : Ergo propria ipfius ultimi mafculi funt 
fada; & per hoc reftitutioni fubjcda eflede- 
toi fictum. Non enim , quia res in hxrcditate re- 
perta: funt, idcirco in his defundus Dnmini- 
um habuit , per text. tn l & tton tantum. 19. in 
*°9 pr.ff.de bared. ptttt. Cum res etiam alien* in 
petitionem li.ircditatis veniant ; licet proprii 
non fint res hxreditarix : putares commoda, 
tx vel dtpolitx, vel pignori datae, Lj. $.j.ff. 
commod.lj.^.t.ff. dtpofit . /./.§. tt.ff. depojit l. 
nec creditorei.ioX.de pt^nor ad. 
iic Quidni igitur etiam ex res, qux fideicom- 
millo hibjcdx, aut alia ratione reftitutioni 
obnoxix,poft mortem alteri funt reftituendar, 
ut auth res qua.C.comm de legat. Nam & earum 
rerum nomine Iu res obligatur ad reftitutio- 
nem velex cauti.. ne, vel ex alia tranfadionc, 
l.ult.infin.C. de legat. 

ua Quamobrem cum paulo ante in rationibus 

decidendi fatis oftcnfum fit, bona,dc quibus 
nunc lis cft,ob rcfcrvationcin rt ftitutioncaf- 
feda tuille, /equitur omnino, quod ca ex hr- 
reditate ultimi mafculi repeti, neq; exceptio- 
ne Dominii per hxredcs ultimi pofTdloris,rc- 
tincri ullo modo polfint, vel debeant* 

IJ l Quam ob caufam ctiain a ICC alias rcfpon- 
furn eft. hxrcditatcm patris devolutam ad fili- 
os, & ab eis aditam, adhuc dici patris hxrcdi- 
tjitcm cx mento difponcntiuin , Socin. Jun. 
COhf.tt). ttum.y.lib.t.CilXan.conf.39. n. 97. inf. 
qui proprie loquitur in terminis renunciatio - 
nis 3 filia fadr. 

„ 4 Deinde hxrcs adeundo, acquirit quidem 
Dominium propriorum bonorum defundi : 
fcd tamen cum oneribus & gravaminibus, qui- 
busca funt obftrida i heredem 79. l.6i.ff. de 
1,5 Mag lur. Unde hxrcs in rebus pleno jure ad 
iplum devolutis libere tcftari poterit, fccus ve- 


ro eft in his,qu£ reftitutioni ex tcftamehtovel 
pado fubjacent,in quibus pro libitu dif pone- 
re nequit. 

©bCMMfHg f(! bl< anbft dubitandi ratio, W 
borauff Ut ©t<jn(rc in ben $«rucff(n Ad» 
f.190. & fiqq.jf) r furn«mb(t<0 fundaracnf 
3 <ir talror importans S)ann erfllfcb <fn twfa 
bcgrunbrc Oveebr ii tfjr fftba$ b<r vorbtfjaU / fo 
<jtn>o&nllcfe ben 2 )<rju< 3 <n angcftcncfr wurbff 
ndmbltcb bi§ auff dnen lebfgen 2lnfolI/ bifj auff 
2fbgang 3)?anlid)cu ©tamnuS/tc. aucbal** 
bann fetn QBurcf ung habf/roaii gltlfb Ut Qfru* 
btr obaanbercbte 23dfr(rlt<be ©uret betam* 
mtn/ t>nb ctfi ((mactor pbcr (In langc scit ab* 
Qtfrttl/alfo b(r favor famihx & cauta finalis re- 
nunciationis (rlofdfcn f(juc. 

Facit, quod dicunt Dd. ini. pedum dotale. »7 
C . de coOat. quod fi filia renuncinvit patri, qui 
tempore renuntiationis habebat filios mafeu- 
los, non impeditur fuccedere mafculis defun- 
dis: quia cenfetur volui fle excludere favore 
mafculorum,quorum favor, illis mortuis, ccf- 
fat & reflante caqfa & favore fratrum , cefTct 
etiam renunciatio, tanquamcaufa & ratione 
illius certante Et ita tenet etiam Bald. confil. 

4 17‘V.a.hb t. Dcc.conf+j). n. t. & feq. confil. 
ff).num.t.& 9. Cravctt. confae. PariC conf). 
n. 17. & ftqq.Uk.*. Cephal. confil.6*. num. 41. 

Uk. 1. 

Et quamvis poft alios, Michacl Graflus in *< 
fui t comm.optn. Itk.i. cap. 10 q. a.tnfin dicat, 
prardida procedere, quando filius mafculus 
deccfTit, vivente patre, fccus fi patri fupervi- 
xerir,quocafuium jus fit quxfnum mafculo, 
fi ille poftea decedit, fxmina remanet exclufa, 

& ita communiter Dd. tenere tcftatur , Ca- 
ftrcnf.& alii in d. /. pedum dotati. Hxc enim Uf 
forfan procedere poflent.quando renunciatio 
fit patri liabenr» filios mafculos, & folumprp 
fumitur fada eorum favore, ncc ratio alia iu 
rcnunciationc exprimitur. Sed hxc thcorica 
minime locum habet, quando, ut hic fatda fu- 
it renunciatio cum conditione refolutiva.poft 
mortem omnem mafculorum,& etiam rxprc£ 
fa ratione pro confervatione Cippi domus. 
Qnx ratio, ut finalis principaliter confidcran- 
da 1. ll, etiam in contradibus./. 1. C. de cond. ob 
ceuf$ocinuottf.in.col .4 hk i.P arif.<e»/>^,w. 

52. hk.a.&conf) i. n.42. & ftq.ltk.t . 

hac it, quod in conditionib. raiio finalis IIt 
priucipjlittr attendatur, Decius i» f.yi quis ha- 
redtm.it 3 C.de tnflit (jfubftit. 

Certe quia Dnn. Atriccs rcnunciationcm 
fecerunt favore mafculorum, ad effedum, ut 
per eos Cippus Domus confcrvarctur , hxc 
ratio fcu cauli habeat tradum fuccertivum 
exigere perleve raqtiaip videtur, ncc momen- 
to adimpletur $ ideo licet Dn. Frater dcccflb- 
rir,& reliquent filiam, per quam cippus Do- 
mus noii confcrvatur, no fubfiflit renunciatio 
taquam ejus caufa 8c ratione certantibus. Dcc. 
in d.l fi quit bertdem.n.t.in pr.&f. Non enim wj 
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fatis eft, conditionem habentem tradum fuc- 
ccflivum & perfeverantiam exigentem , mo- 
mento adimpleri, nili duret,/, fi quis ita le- 
gaverit. ff. de condit . & demonjlr. Alex. conf. 
33. coi, fin.n. /i.lib.6. Bcro, conf 27 . n.i+lib ,*• 
Praeterea dicitur, fatis elle , filios fuperve- 
nirc patri , quando fola eorum fupcrcxiftcn- 
tia pro adimpiemento conditionis confidera- 
tur, non habito alio refpedu: fcd quando 
adimplcmcntum conditionis confideratur ad 
aliquem cffedum,qui cft caufa dispofnionis, 
tunc quatenus durat cftcdus, durat etiam di- 
fpofitio : & cffc&u fublato, tollitur dispofi- 
tio, Socin. jun, conf. 160. n. 7 i* & feqq . multis. 
Angcl. conf 139. coi. 2. & 3 , Ruin. conf 46. 
num. 10. Isbr. 2. 

'** Et licet illi loquantur in ultimis volunta . 
tibus, idem tamen dicendum cft in contradi- 
bus : tum quia argumentum de uno ad aliud 
procedit, Rimin. jun. conf.241. n. 43^ lib. 3» 

116 Tum etiam quia dida opinio fundata cft 
in ratione generali prxfumptx mentis dispo- 
nentis, qua: ratio etiam in contractibus vi- 
get, in quibus potius mens, quam verborum 
conceptio attenditur, l.fin. C. qua res ptgnot . 
obi. pojf. Dee. conf 33 /. n. 6. 

iX 7 Unde cum in noftro cafu fit confiderata 
fuperexiftcntia mafculorum ad effedum , ut 
cippum domus confcrvarent , quamvis Dn. 
frater fupervixerie patri , ipfo poftea defun- 
do, renunciatio corruit, & Dnn. adrices ad 
fuccefiioncm funt reintegrandx vigore padi 
refervatorii, cum linea mafculina fit extinda. 
Erat enim intelligenda renunciatio rebus fic 
flantibus, fcil quatenus adeflent mafculi, qui 
cippum domus confcrvarent, fcd illis mortuis, 
juri reintegrandi rcnunciatum non ccnfctur, 
ut clare dixit Corneus conf io* lib . 4. quem 
fcquitur Alb. Brun. in traSk. de Jiat, extlud. 
fam. ait. 14 . n. 8. & 9. Bald. in l. 2. q. /o. ff. de 

,2g rer . divif. qui feribit : quod fi fcemina renun- 
ciavit bonis paternis propter fratres mafeu- 
los , illis mortuis , fcudum dicitur apertum 
fcemina: & non domino : quoniam cenfetur 
tantum exclufa per fuam rcnunciationcm , 
donec mafculi extant, fcquitur Bcro. conf. 
67. num. 43- lib. 1. 

/29 QBann b«on><g<n gUfcfc fonflrn dn grmcfi 
n<r2}orb(jjdif / btfmuff dnen Ubigai 2lttfafl/ 
ob<r bcrglclcb<n/bif<n 3<r|Tant> (jabtii folr/ ut 
tum demum aliquid operetur, li mafculi ante 
patrem moriantur;fo ff? jcbocfc quoad prifen- 
tem cafum bcraitf ()l«>b<n in decidendi ratio- 
nibus c/itgcfuforr tvorben. bafj bfc g:a» Mlugt* 
r/nj (jnen audj <n bffem Safl profpiciteii tvof* 
l<n/ir ann btr 3Rann<0fam nad? brm -Omn 
Narrem nxrcn/ »nb altbamt <r|? nacfe ©okc* 
Q5<(ltbtn abgrfKn folre.^n bcm fldrlfcb b<t4&* 
blgt »nb vmragen/ bafj tvonn fdne $0clicb( 
tiRann* wu bmi6/ammm T. rat&r 
torfyanfrn tvmirbafj al^bann bic remrocirav 
ItSranxn tn iint -Ocno 2to/«r* ©u/w»(c 


bf«f<lb< von fdii«n dWannlfdwn Staitmicn/ 
tmb €rbcn vcvlaffcn / crcrtcn vnb miri^eilen/ 
aucb fdne* tvcg* vonbfnfdbm aupgefcblojfcn 
ivtrbtn feflen. 

•jJBdic^SorralfoljcD vnb f lar] vnfere de. , 
cifion btfWrcf en/ bafj c* feiner tvculduffdlgm 
dedudion vonnofjrrn jufciw jftdntf : bann <6 
ivfrb baftlbfl ber iWanlfdjf&tarara b<fi -Omn 
23 j(ur* $tbcn g<nannf/mufj alfo bf|c claufu- 
la,»on folebem juwrmcrcftn fci;n/ ba Der 
J)tn 23 at/<r bcrafrtf blc 0 d)ulb mtnfcblldxr 
Partit bfja&lr/vnb fdne ©uter auff ttndHanf 
0 raaimm,/al* btffen ©rbtn gdanger. 

<£* f^nbenauibfe t>dffctlidje ©lirer von 
bem flRatm*@(«mmm vnb&bc» untr ver# 
laffen merben 1 a jeix bann ber fyu Narrer 
berefrt rerflotben. Cum quippe viventis nulla 
fit hereditas , nec bona paterna ad filios vi- 
vo patre devolvi potuillcnt. 

QBfrb alfo auff brfen 3 all / roann ndmblfcb 
ber Narrer abgckibr. tuib Wamilidc 
ben »erla)T<n/Den Srawen jCldgcriii aa|i.jcDin- 
ger vnb wrbejalrcn/ Datj )te nacfi Abitant) be(j 
QJ/dnnlidjen cippi fn j|)(o -Oena 23 arr«r$ ©u* 
ter erbeit vnb mirr^eiien/ aucb baron (n femen 
n><3 aupiufcblicffcu feijcn. ^eloyei bann fb 
»11 importirt, ba^ fte alf baimiliber rcnuncir- 
ren bdrrerllcbcn portion miber gelangen foUen. 

0 o irret ebencr maffen b(e brirre dubitandi 
ratio iveiiig: S)ann obfrton blc $rawen itld» 
gertn anfanglldj/ & in principio j^rer ^)eu* 
ta|)($ 2 lbreb pure Vnb oinecondition renun- 
cirt, fo rvfrb jebocb balb fyernaeber bie be|?dn* 
blgefldrlldjgertidbigr: vnb vertragne referva- 
tioneben fclblgcnt inlUumcntoclugerrucfr. 

alfo blfe renunciatio , qux ab initio 
pure fada eft, mir ber gleldjfolgenben referva- 
tion juconjungiren/vnb gldcbfam fur dn pro- 
pofition ju^alrem 

Quia Icil. contradus nondum perfedus 
fumitur ex pa&is in continenti adjedis, eo 
quod adjedioilla incontinenti rcficditprx- 
lumptionem ad prxtcritum , juxta dodrinam 
gLin l.fi ventri, verb. benigne, tn fin.ff. de pri- 
vi/, errd. cum traditis ibi pcrBart.& ccnfcn- 
tur partes non habuifte contradum pro ab- 
foluto, eo quod peragendum conflabat om- 
ne id , quod poftea in pado comprchenfum 
eft, juxta regulam /. cum SjUanianum . C. de 
bts quibus ut tndign • 

Quo fit, ut fecundum hxc omnia ifh pa- 
da conjungantur cum prxcedcntibus, ad fa- 
ciendum unum cundemque contradum, jux- 
ta /. cum antiquitas. C. de tejlam. & l haredes. 
palam §.)?». /. de teftam. Qux quidem con- 
jundio pactorum cum prxcedcntibus dicitur 
contingere per informationem. 

Ac quoq; pada in continenti appofita in- 
formant etiam contradus ftridi juris , gloff, 
in L leda. verb.Jlipulattoni. d. paQ.l. fi itaque 
$. $eja. verb. in continenti.de V. O. Berengar. 
in repet. l.patta conventa, de contuli, empt. 

N $0t»/r» 
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146 Partis 

, /7 \ <£g ttlrfc «6<r flflt Mftt Irllflll dubitandi ra- 

tione btr §. 6 . »trt abtt j()r 3uiigfraii> ®oro« 
rf)(*Q 5 riiKn te. an6btn^)eutntii«’Pac(tn (n 
Kn gttrucfitn aflis fol. m. gur uktl ju q<g<n- 
ntrtigtm gaO gejogett. Slann (id) au(i blojftt 
2(Ht|u:ig JM9«i0tjn«n -Oeurarvarrtf gleict) f<Ib- 
fini ertjibr/ tap trflg<t>ad>Ki §. t. mlt t>cm u. 
& 12. 'Mrlnn ttr^ran» SliSgltln refervation 
»n6 bamlt fit anjtiio tfjrt intention gtiinbtn) 
hgrljfin/gar nidji juconjungirtn/fonbtm ftl> 
Mgt de diverfiffimis calib 0 jutftmtrrftn ftljn. 
i,i ®nnn<n$.!f. relrb etrnulbet)ba$ nana Kr 
renuncittnbtn gramtn ©Aiwfltrn ^)ttm 
©nittr tlnc» 2\J(lrli(ti<n ©tanbta/cfjnt <(» 
ntgclcttftrtai/nod) b<(! -Omn 33 aritr» “iob» 
faii wtilttbtii ifcettn/aKbami jtbtbtrSrawtn 
©tbrotpern fwttln fit (id) ndmblicb aucb ttt 
fcruCcrlldjtn <?tbfd.’affi fxqtbin ) loco hxrcdi- 
tam traternz, »nb fur ) f)ttn (jtbiifurnbtn bru> 
btrlidjtn ®et)fall funff fmnbtrt ©lilbtn fiabtn 
u , folle- Olun 1(1 aber Mfmatt ren fblcfccm Sali 
gar ftin ©irrtr : Satm btt Srairtn £ lagtrln 
btgefiren ifirtn -CJtrm QJruttr © gar nlctt ju 
crbtn/ <» i|l aud) -Ocri Theodor ua filius Wil- 
hclmi, nid)i ofint <RtnPer rcr(iorbtn / fonbtm 
rt fudjtn bit Srairtn R lagtrfn aBtln jhr quo- 
tam ratitrlitbtr Srbfdwjft/ btttn fit/ fo iang 
btr 3 Rann<(iaram gtirtfirtt/ in mangtl |itf)tn 
inulfcn. ®tld)t jfirt Satbining in angtjogt- 
ntn //. r nb /a. 5 btttiia offi angtrtgitr maffen 
tcgrunOct 1(1. 

Oitbtt alfo btr i. §• baron/ ira« bit ©tfitrt- 
fitrn nad) emes ® ruber» ofjne JStinbtr trfolg. 
Ite Xbl<fbtn/ron ifmi rnb filucin ©ut erbtn. 

In §. ii. & i2 . abtr roirb georbner / tra» bit 
rcnuncirenbe Siau icctitrn nad) be« fDtaimf 
©lamtntn» aanalirfctm ^Ingang meti ran 
i(jrcii -Oenn ©riibern obtr ftlblger defienden- 
{tntrblitbtwpfabtn/ fcnbtmbafj albbann fit 
Srairtn ©tbireflern ju jjrerrdittrlicbtn por- 
tifin, btrtn (it fid) intuitu mafculini cippi, bt* 
gebtn/iriber gciangm tiiintn. 

' 4 <> ®ei) btr rierbltn dubitandi ratione, wer* 
bentilid) rmerftfciblidjeStfaditnconglome- 
rirt , ireltbe baf)iu bitnen fbllen t bafj jcijt fla» 
genftr Stamen ©d)ire(iern refervation al», 
ban ertr|i tin iJEtSicflnjfeii (jabt/irann rar be< 
ttm^Jerin iBantrn bit aubtrt rcnbtmiDian» 
©iainmen abltibtn trurbtn. 

Et (i) quidem, iveil mu btin Ptrtn 23 at< 
(trn btfTcn iccbrcru jf^igt Srairtn diljgerin 
ailtin gtfianblci. 

lOafjero bami (« ) gt fdllcffen wtrbtii trill/ 
bafi bit btfd)tf)tnt rclcrvauo auff bit bruber> 
Ildit fimfilgt luccclfion nid)t jusitfitn. 

2(ild)(}) firllllgt ©liitrpoft mortem pa- 
tris mtfcitntfir raiitrlidjebonajtntnni fen» 
bern in rei veritate bt|t rbtrltbtnbtn ©cf)li» 
patrimonium irorbtn jtt)tlt< 

, (E« i(i abtr bife» alit» aufi obenrejnrem 

1 Itidulid) btrjultgtn.' ban trtil bitSram ii!dv 
«rn allein m favorem familix St agnationis 


Quarta, 

Pd) rdntrl/djtr (Jrbfiaffi begtftn / btt S ) en 
2)<wcr au<t> jtc feinc l(<bt ^dtbtcrn antxrft 
nlcbf/ bann in favorem manltd?«n@c<ini» 
mfn«/»on fdner ^crlafffnfdjafff au6fd?li<ff<n 
itoOcn / |f)ncrt fcfncn ^6djfcm fol* 

djrn aucb fid) felbfger cr* 

flrccfcn foll/gc^nblcf. QSBcIdK -OanMung ban 
»«( fic afldn b(c b4fffrl<d?c ©urcr/ rnb fb »il 
fonflwn benen ab intcftato ad filias gdan^ft 
wcr</ bcrrcfftn/ betr ju folcbcr -Oanblung nic* 
manb anbcrfl ^cjo^cn wcrbrn berffen. 

<£ 0 <fi aucb folebe Ttn^Barcfcbaffr / fo 
n<n bltftrawcn^cbtctnin defedum mafea- 
linar ftirpis, aufacMngf/ jcgf Offran^W^CCt 
maffctl fiir fdne brubctKcbc ^rbfcbaffir / obet 
ba^ felbige ^orrton mic bcr Q^riiber 3(nr[)cfl 
rcrinifcbrfcijc/iu^alrcn. 

Pariter ut feuda, fidcicommifia familir, &c, 
qux quis poflidet , non proprie de ejus pa- 
trimonio efle dicuntur. 

©o fan man aucb (4) nittf faq<n/t>a(r bet 

(JCfTalf blC dominia rerum in incerto Vttfdtf' 
b<n/ tnb qr effit confufiones nnter btnen vom 
2lb<( <ntf?c()fn wuvbcn S)a^ aucb bcro»<^cn 
( 5 ) bcr ©ojn / fo btm Sarrcr fnccedirt , ad 
utriusque fexusliberos blft transmittiwn ( 6 lU 
nen. Etenim incertitudo illa dominorum, o- 
mnes emphyteufes, fcuda, fideicommilTa fa- 
milix , &c. impugnaret. 33 nb (Dk nacb bllcn 
3«r<n/ »ann <in Q3rub<r von ben ic^cn 
l)cf|f/ bcffcn pofteri celTantc linea illius, ad 
quem fcuda pcrvenerunt.wfbcr qdanqCR f OfV 
ticn/ eadem ratione <(? fdn ablurdiiin.bn^ bcr 
fl)?a«Ilcbe©famm/<(n grraumbf<3ctt bcr re- 
nuncircnben ©cb»c|?cr ©urcr Q^cfiij/ felcte 

bod) intermortuis mafeuiis omnibus, ad filias, 
earumve pofteros nubcr qclanqc. 

Ncc tum temporis liquidatio impofiibilis 141 
erit, cum fratres forori ad confc&ionem in- 
ventarii , fufficicntcmque cautionem de jure 
fint obftrifti , ac ne hac in parte aliquando 
difficultas, &|dubium quoddam exoriatur, le- 
gitimis id documentis fufficienter prxcavcii 
poterit. 

Quod fi ex incuria & negligentia renun- 
ciannum, quid hac in parte fuerit prxtcrmif- 
fum,& tempore cxiflcntis conditionis portio 
ccffa, fatis doceri nequeat, culpa non in juris 
ratione, fcd tantum probatione confilfet, & 
ob id conditio hujusmodi excludenda & re- 
fpuenda non erit. arg. /. duo funt Titii, ff. it 
ttft. rut. 

Quodque frater, in cujus favqrem renun- , 44 
ciatio fadacft, in prxjudicium fororum, te- 
tcftari vel illa bona alienare queat , lingulati 
confilio evincit Rcufnwus, vol. 1. 'cor.fil. 1 7, 
ad quem uos brevitatis gratia remittimus. 

Ncc etiam patrem liberam tcftandi &: alie- 
nandi poteflatcm filio noftro hoc in cafu con- 145 
cedere voluiffe, apparet exinde, quia pater re- 
fervationem refolutivam rcnunciaticujis om- 
nino approbavit. 
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Certe licet et abundanti concedatur, quod 
*** frater portionis hzrcditariz a lororc fibi 
ccflz, dominus fadus fuerit, ideoq; tum tem- 
poris alienatio ab eo fada conftitcrit, a die 
tamen, momentoque dirutz renuntiationis, 
quemadmodum nulla retro) fingitur renun- 
tiatio, forore ad fuccedcndum redintegrata, 
omniaque priftina jura recuperante, iu etiam 
alienatio refolvitur , in cum cafum deduda, 
ut non a vere abfoluteque Domino fada in- 
tcliigatur. arg. I. fi mortis. 29. vttf.fi vae. U 
Sejd. 41, in pr.ff. d. mort. e auj'. donat. 

Ec poftquam condicio extitcrit,dominiu 
^ ipfo jure transferatur in fororem, absque ul- 
la rcilitutionc reali, utpote in fulpcnfo reten- 
tum, abruptum vero nunquam. I. illa. §. /. 
14 1 ff. dt haud. inftit. Condicio enim ad princi- 
pium obligationis revocata, perinde habetur, 
ac li oppolita nunquam,vel jus luccedendi fu- 
fpcnlum haut unquam aut dilatum fuifiet, U 
p otior. 11. y i.quipot. in pignor . 

Qu^re jure fuo cxpcricura foror aut ejus 
,4 * harreues, a quocunquc rem nunc fuam peti- 
tione hzrcditatis,almve juris remediis vindi- 
cabunt, Ifin. §. 3. vetf.fin avarttu. C. covi - 
mun. de legat. 

Nec potuit frater, nifi cum fua caufa do- 
minium in alium transferre , U alienatio. 67. 
ift ff- d* * ontral u empt. 1 . 137 ff de R. 1 . aut fa &o 
Tuo jus.forons evertere, & fpem decipere 
alienam, l. fallam t$$. in pr. ff de R. I. 

ut 0o f an iurn gun jfren / ba* vdmrHdx 
flamcnt nicbrtf jmti/ mlcfxraU* In ben deci- 
dendi rationibus aufjgcfubrt : ang<f<&<n frlbl* 
aujf W< reuunciation fid) j(< jcr/ & ita per 
eoidequens ben 26<bt < rn md)t*i nimbf/.fo jfo* 
ticn angeregur Srrjug in eventura deficientis 
mafculinz lmez jugtbf. 

S)afjtro bann crfdgr/bafj roann it ju Mftm 
gall fembt/ ba ber, }J<tjug nteto mc&v gilr I 
audj baaScftanunf fetn BBurcfUgtcn fcabtn/ 
alfo bccOc gra® Sedjurn <bcn fo vil ali ber 
Q^ru&rr 3|)coboru6 ober f<lnc $rb(tMmpfan* 
qui folUiu £>a nun ecr J^crt 3ancr )<Qf ifla» 
grnbc fcm< gramen 7.o<bt<xn/ etiam in even- 
tum defedus mafcuhm cippi, exhxredircn 
Ob<t przterircn moflcn/ttCK foldjC* tcllamen- 
tum ipfo jure nullum, per tradita Kcllcnbcn- 
zii, traH. de renune. fusce ff. q. u n. 19. & q.24. 

Cum enim ob interpolium refcrvauoucm, 
uon in totum renuncians filia a luccelfione 
excludatur , fcd tantum aliquandiu abeo fu- 
{pendatur, jura luitatis minime amilit, & 
propterca ab inolhcioii icftamcnti vclnulli- 
tatis querela excludi non poterit, Jaion.i» l. 
Ji quts poftbutnos. 9. %-fi filmmff.dehh.& pofih. 
tnfi. num. 6. Nam licut inrerpolita refervatio 
*** non in totum jus fucccdcndi ablorbct, fcd 
iftud ex conventionis lege conlervat ; lic ena 
ipii otnniaca remedia, quziftiuscxccutioni 
infervire dignofeumur, Ut conlequcnccr ctia 
facultas intentandz nullitatis, mcluia ccafc- 
gur, arg. L *. ff. de junsd. emit , ]ud. 


QBrilabrr tlt rcnunciatio mfr aflen j&rrn 
conditionibus bcm vJff<rlid?<n iefiamcur fur 
mfcrirt jufjaltdi: al* (fi fyirrau* jufdMicffitn/ 
ba§ Dic inftitutio bcp Jpcnil Theodorici , IX 
quidem ex mente Dn. tclhtoris D<rgef?*ilr ju* 
»<tfl<j)tu/autba(fo Jimitirt vnb gravirc jufyal* 

«n / ut valeat quousque duraverit ejus ftirps 
mafculina. 

Certe quando tcftator ipfe fecit ditferen- , j7 
tiam inter mafculos & fccminas , utputa quia 
folos filios mafculos hzredcs univerlalcs in- 
llituit, &c filiabus fuis, quas ab univerlati fuc- 
ceilionc exciufit, dotes ligavit, haud tcftator 
alia ratione du&us' videtur, quam favore cou- 
fervandz agnationis, quz quidem per imfcu- 
los& divitias confervatur, l. ptonun.iatio.ff. 
de V. S. & 1 . 1. $. ult. de vent. infpic. 

23 nb tfi gar frembo juporen/ onfj anjcpo ti< 
©cgnrrc mt()r iroigcfagrc grarorn Jvldgcnii 
mu b«r legitima abfmlgrn / aucfc su o<r «jctff# 
lubcn vnb ju anbcrcr o()i?< feibacrbm tfcrffor* 
brner ntetf g<iangm 

lafFcn nioQm: lOann folcbce tem o«ht(rltcbm 

ilamcnt nicfir aUein <n frtntn n»<g 
fonotrn Ocmc gan« cnrgcgtn : 2tngckj)cn |oldy 
^eff ament btc rentmciation ober ilerjug rer 
gra»j(ldg<riu przfupponirt , alfo fdbfjem 
nacb burdiaup ju. cguliren. ^«rofialbfii wol# 
fblgl(ct7|ufcbli(|fcu/ bab nmnnbie rcnunci vo 
ccilirct' aibbannaucb gkufcfanib <h inteftjto 
Wfe tdtrerltcbe @urer onrcr iemac bcf? Jncrtn 
®il()elm6 tonT. Jtlnbcr ober ^Inbefu ber/ 
fo su j(it angef)(nb(n iDfrumKttcn 0ran» 16 
ent^albcn/in ble ftirpcs ger Jetlt roerben foUcn. 
@(|?altfame bann felbige* tn ben $ma\)tiab* 
reben bccbergraroeniClagerUt/Zb/. u6 bcr qu 
eruefren adorum, in izpc allegato 5. u. ^urln 
Iff aud) fldril(^/:c. ^cltcr gnugfamb veror bncr. 
S)er(>alben nunmc^r btfe varrerluteifrbfttafr 
Inbrep gletcbe^fi judividiren/ barvon ber 
etne leQtger ^efiagtin / Me anbere jtveen aber 
ben gramen ^Idgerln ex zquo jufldnbig fc^n 
mlrb. SBann aud? ber $cti ^atter blc gram 
^(egertn in omnem eventum mit ber legitima * 
(tnjumeifen gerndnr/ mere gam felnerrcnun- 
ciation bebdrffrtg gemefl/ fonbern t>crre folebetf 
fola teftamcnti fadionc angefleflr merben md- 
gen. S)ab bann fur0 feefille inter rationes du- 
bitandi aud) blfe* etnge^b^t morben/ quod fi- 140 
lia fcmel exdula, femper maneat remota. Ad 
id refpondetur, primo, regulam illam proce- 
dere in bonis feudalibus in quibus faeminz 
fcrocl cxclufz , incapjcttatcm fecundum ali- 
quos contrahunt , non etiam in allodialibus, 
de quibus hic controvertitur. 

Deinde polito, quod in allodialibus ifta 
regula etiam obtineret ; tamen in cafu noftro ltt 
non procedit : fiquidero ex verbis & mente 
paci Icentium, non femper & perpetuo exdu- 
Iz luerunt Dnn, adrices, fed ad tempus dun- 
taxat, donec fc, extiterint mafculi hzredcs, uc 
notat Gail. 1. obftxv . i+i. num. te. 
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Plane enim Dn. Wilhclmus pater hoc vo- 
luilTc prxfumitur, imo cxprcfsc id adum cft, 
ut poli mafculos dcfccndentcs, ipfe adrices 
regrellum haberent ad bona paterna, ac pro- 
inde folum ftantibns aut extantibus mafculis, 
& lic ad tempus exdufe videntur : quz in de- 
fectum malculorum hiredum tanquam ex 
ftipcrvcnicntc cafu, jure nunc admitti omni- 
no debent. 

Ceflant igitur hoc cafu omnia contraria 
argumenta: fiquidcm ea locum non habent, 
quando ex fingulari pado exclufio folum ad 
tempus fada cft, veluti, fi verba per tempo- 
ralia fada (it rcnunciatio,puta, donec {tu quo- 
usque nidfculi exfiiterint, ut vult Al ex. confit. 

* 53. n.4. ltb.6. aut etiam, quando nova caufa 
(upervcnerir, qua ea, quae exdufa cft, rcinte- 
gratur ad eam fucccffionem , cui rcnunciavit, 
ficuti rcfpondit Decian. confil. 40. n. 32. Ub • 
/. Socin. jun. confil. 76. num. 23. Ub. 1. Nam 
tunc privilegium excludens fceminas» finitu 
cft ipfo temporis eventu, ut ait Bald. in dutb. 
fed etfi quis, in fin. C. de Jecund. nupt. C r in 
cap. 1. per illum text. Epifeop. vel Abb. Brun. 
trdtt. quod ftantib. mdfiul.fatm. non 4 mplibs» 
dtt . 10. qudjl. f. 

if6 Huc conferunt tradita Anchoran. confil, 
122 . num. 12. ubi (ic feribit : ifta verba donec , 
quamdiu , quoad vel quousque, non funt per- 
petuo cxcluforia ferminarum j fed eas certo 
modo exiftentiam quarundam petfonarumj 
& carum contemplatione ac favore acj tem- 
pus impediunt. Nam hic vciba habent in fc 
conditionem ,/. 1. §.fin. & l.dmbiguitdtem ff, 
167 de ufufr. Temporalitatem autein, ad cxclu- 
fionem perpetuam trahere non debemus, Cdp 
101 ex literis, de conflit. Et certe aliud cft fufpcn- 
dci c& aliud peiimcrc: Et hic fufpenfio & 
cellatio in aliis etiam juris articulis reperitur, 
ut notatur in l. z.ff. de V. O.l. qui res.§.ared* 
»69 fi. de Jolut. Qui autem tempore fufpcndun- 
tur,co finito, redeunt ad natunm luam ,Clem. 
»7° i,de deam. Et luxe quoque fufpenfio in hx- 
reditatibus deferendis, reperitur in L. Corne- 
lia & poltliminio, /. illa injhtuno $. is qui de 
hared. inftit. ubi omnia jura in perfona ejus 
in fufpcnfo continentur, non opprimuntur. 
Et paulo poft dicit : quod quandoque alicui- 
que interdicitur adus fuccclfionis, quandoqj 
duntaxat fufpcnditur. Hic inter fccvidenecr 
171 differunt: Natn quando adus fuccclfionis in- 
tcrdicitur,tunc tollitur habilitas fuctedendi, 
& in eo non producitur ipfo jure, sdcb quod 
in continenti fequenti facit locum. I. fi netef 
fe. §.fi deportatus fi. de bon « hbert. 1 . 1. ^.filid. 
173 ff- de bonor. poffeff.iontrd rab. Sed quando fu- 
fpcnditur adus iucccffionis in eventum alicu- 
jus conditionis vel mutationis ftarus pcrfonxj 
tunc jus fucccdcndi quoad eftedum dicitur 
in (ufpcnfo. Oiitur enim, fed non efficaciter. 

Ex quibus Ancharani verbis rede ad prx- 
fentem cafum infertur, quod feminis non in- 
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terdicatur adus fucccdcndi, fed fufpendatur 
in eventum incerti temporis vel conditionis: 
ut patet ex verbis, cdp. un. de eo qui fibi vel bd - 
red.fiuts. ibi: non enim patet locus fcemini in 
fcudi fucccffionc, donec mafculus lupcrcft. 
Sublato ergo mafculo, fufpenfio, ut iterum 
Ancharanus inquit , impeditiva fuccclfionis 
filiarum videtur fubmota. 

Nam fufpendendo fucceffioncm fcemini 
ad incertum tempus, videtur disponere, quod 
in illud tempus fuccedat , licet hoc non ex- 
primat, per tradita Anchar. d. loc. 

Pariter ergo in renunciationis formula : . 

fi< bfc sScfeftrn vtrjtl&tn 23dfrcrUd)S/ 
SHufKrlldtf unb aUto $rb$/ bl(j auff cincn Ic# 

Ma<n2lnfflU/ hoc cft, donec, quousque vel 
quamdiu mafculi fupcrftitcs fuerint, non im- 
pediuntur fcemini, quo minus deinceps, ma- 
fculis quocunque tempore e inedio fublatis, 
ad paternam, maternamq; hxfeditatcm afpi- 
rare , fuamque portionem debitam confcqui 
polfint, late Mar. Socin. jun. confil. r . in prine, 
vol . r* Zaf. confil. t. n. 31. Ub. t. Gravetta, con- 
fiU 127. n 12, Claud. Cantiuncula, confil. 19. 
n. 9, cum feqq% ubi in fpccic de renneiatione 
padis dotalibus inferta, loquitar atque re - 
ipondet, cxclufioncm temporalem non ad 
perpetuam efle trahendam. 

Quod item regula illa, fcemina fcmel ex- 
clufa , &c. in renunciationibus non habeat 
locum, tradit etiam Nicol. R.eusner. confil. 12. 
n. 94 . Gail 2,obftrv. 148 • num. 10. Borcholt. 
confil. 4. p 2. $. bann baa gcfagrlft roorben. 

Quodque illa opinio, qui etiam k in fcudis, 
non perpetuo feminas fcmel exdufas remo- ‘7 
vet, iquior ac etiam de jure verior fit, opero- 
se probavit Dn. Volzius, Vol. 1. confil. Colle- 
gi noftriChr. Befoldi, confi 2. 

2$nb gcft&f / <i fctjc bffV SRcfnutig/ quod 
fcemina fcmel exdufa , perpetuo maneat re- *7* 
mota, in dubio cafu , ubi nempe de mente 
contraria cxprcfsc non conftat |ufol<jen : 00 
i(l jcbodj ouffer ollcm 3»cifd rfdbrfg/ ba(i per 
contrarium & difertum padum cin 6nbcr£ 
aufjgcbfngf/ rnb wrorbncr rotrCcn fonne/ baji 
ndmblfd) quocunque tempore, ctiamli foemi- 
na femcl vel pluries excludatur, fle Obflr jfirC 
(?rbtn botfo/ certo evoniente cafu, nrtbcr cui 
1 egrep (jabtn m^cn. 

nun foldrc* In gqtnamfgfln ,/ 0 
fd?cf;cri' »nb jojlgcr Srawcn ^ld*jcnn refervat 
inqlcicb auff ben S«U / tvami nad) b<§ J^)crm 
2>a«cr« 21b(lcrb<n/b<r?l)laimlfd?c T. 0raiit 
ccfiircn folr/lf? bicobcn nitjjrmaf;! aufjfii jjrlictt 
2lnt<»jung b<fci?<()cn. 

9Ba^ lufllid) Francifci Husmanni confi- 
liumanbcrnflFr/t|l folcbcO gnr nicbr luaebreti/ 1 
prout etiam in conlilio,quod eodem defedo 
ab alioJCt. conferiptum, & Hufmanniano 
fubjundum fuit , cxprcfsc hac in parre ei 
contradicitur, ubi traditur: Nos indubitate 
it---. ccnc* 
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tenemus, filias padlo renunciationis regres- 
fun) incafum non exiftentium mafculorum, 
bene potuifle fibi refervare, &c. 

Ac infuper omnia argumenta illius confi- 
lii fatis fufncientcr diluit Dn. Bartholomarus 
Kdlenbcnz. tratt. de renum, fucceff. que fi. eo. 
9.4 • & feqq. quae brevitatis (ludio repetere* 
nolumus, cum ibi videri queant. 

Ac item authoritati Husmanni opponimus 
Joan. Vincentium Hondedar , vol. ;/. conf. eg. 
Nicol. Keusncrum , lib. i . confil. 12. Inclyta 
Collegiajuridica Ingolftadieufe&Tubingcn- 
fc, qua: pro eadem hac noftra fententia jam 
ante multos annos refponderunt, eorumque 
confilia annexa funt tradatui Nobihff. Gi- 
phanii, t reti, de renuntiet . confil. t. & io. Bar- 
tol. Mufcul. de fucceff. tonvent. fol. 1)9 ei 
fin.membr. 1. cl. t. Dn. Kellenbenz. quefi. /f. 

& feqq. ubi plures alii allegantur. 

F.rs ftcundt, bl< U§tlt b(tr<ff<nbf 

3 n Mlt«g<lj<nb« deduiRion tfl enjjbf. 
ftntlid) gmigfamb crf?r(rf«r»/ baf gtarem 
^lagcrln mintwjjr ju j(iKntNir(trlld)<n©ut> 
ttx n gdatigtn/tnb fdne «tnlgcr. bann fa( i><« 
f I«gt<« gtaulin / ai» mol(«lig<n -fttm 

> >. C 8 mb<t» iodsttt Saran fiafmi |oB<n. ailtin 
itdB b« aumcfabui fcjxn fj.ilb «wad jmcifcU 
furf.iO«n* inb<m< -x a ivtdo furg<b(n trirb/ 
ti fencit f<lbw« indu oBiln in bcm vanaltcbcii 
Scflamcm bcm lilio mafculo aupgdnacfcifon. 
bcm (« fiaixn jbm au* fo!cb< ipfo jure tot 
b<n%Mt<m'ol< felnen graretn ©dj»c(Itm 
, 8 ) jrtfijw- ®ami niigcacfec fclbfgc fejien bifttr 
Jflacut fesjn mMccn/baji au* bic SHJdbct bar. 
Inntti fuccedirnii fti )< jcbe* «crfacncitfKccb, 
itutsi bap bcm mafculo ailc feuda jutu ecraup 
0(11 tinige Gjrflamtng jugcfanbcn/ tmgcacfcc 
<0 feuda foeminca five hereditaria vc! empti- 
ti a, cx ail odio a vafallis fponte in fcudum re- 
cognita, octt «uberet Slacurcn fati. Id quod 
notorii juris feudalis&confuctudiniscft.lif. 
2. F. r.)t. Vult. id. 1. c.9. n ,49. ubi dicit, id 
uno ore omnes concedere. R.ofcnth. de ftnd. 
t. 1. cmL )!■ Goth. Amon. difp. (eud. t tb. 
f. Iit. «. ubi dicit, illud communi omnium 
Dd, voto indubitanter verum efle. 

SEBfltm barni fimbtlicfct feuda bcm Jfjttm 
©o&n tot beflen gramen Sctmseflcrn gtbufi- 
ttti ale fanb folefee folglfcb wm jtjme/auffbef. 
ftn 4 Unbcr/#n» al(b au jf bit beflagce pupillam 
atlanQtl «ngtfacii (it jfirem rerjlorbnenen 
SJaftcr Dllb QSriibttlllt/ quoad fucccffionem 
iidcbcr if?/ banu bit flagtnbt gramen &<bnt. 
fttrn- £>af)tto baimoffegebadjeer/ in btr fla. 
qenben gramen ©efcmeflern ®ptpactis befdje. 
jjciicr iJJcrbtpalt/fatuttli* anf bit feuda ptt* 
ftunbtn nitrbtn fan ■ ©itmti! fcnbtrlitl) in btn 
padti s dotalibus anafj.gutiSlaufuIn Mib btto 
contextus flat mit (i* bttngtn/bap (tt an btt 
33 «tlofttnfd)afff na* deficirunq btp 2 Kann<- 
©tamminJ/if tbinin fan 9 (U 
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m6g btr Oifri^tn #ti {anbebraurf; 

Ergo per hanccc rclcrvatoriam c buluhir-.ni- 
hil novi juris illis conccflum vel tributum, icd 
tantum id refervatum cft, quod de jure vel 
confuctudinc Inbere potuilTent. De jure 8c 
confuetudine abtr fcabm ftt ju ben feudis , 
propter cxillcntiam fratris five mafculi, nitbf 

gdangtn fonnm. 

giir^ anber/moc&r<au(bg<jw<if<ft wtxbcnl itq 
eb&tj< ^atb/quatenus baftlbjUn von %o 
(Iriftcu itdrb/an jbr ^alf C07ajcfl. bcAl^bddj» 
fVcn -Ooffra^t gt^ort^/ rnb ulcbf y>(|# 
mcfjr vox btm ic^cn-Ocnn ventilirt verbm 
mu|1<. 'A)ann »cil ju ilrirrigcn ic&cn bit litigi- 
wnbc §rawtn »nb §rdwl<lu ratione familiz 
dn Ixfanbdjdjtg jus fcafon t aucb i'on dium 
©fammmcmfpreifrn fcvnb/cnj^b alupoOdn 
ttfed b«3tag/ WdcH mbtt proximita- 
tis vel alia ratione «nen ^Porjiw / t»nb ob 
nambKcb ba§ bdi Jp.fc Srairltu beeDc $rawm 
5Ucg<dn aup|<bi:<|ftn. obermu fdWgcncon- 
curriKii 2l !(. tviU tt ba* ffaxcft ‘jnftbtn 
gtwinmn / bajj Mfcr @frdf nlcbf ad judicem 
ordinarium, fonbcm v(imc|)r ftir b(< orb<niict< 
i^tnridjfcr ftyr. 

Generaliter enim absque diftindionc Do* 
fteres noftri condudMnt,quod in lite feuda- 
li inter vafallos ejusdem domini orta, lolus 
dominus fcudi cognofcat, Dcc. in cap. cete- 
rum. mit. de ;ud$c. Jul. Clar. §. frudum, quxfi. 
go. coi. 2. Zal. in comp. feud. p. n. n ■ 7. 

Ac tum omnino Princeps, dominusvr di- 1*7 
re&us jus dicit , fi dc fcudo ip(o inter vafallos 
duos contenditur, qui vafallos fe effe confi* 
tentur. Caufijalia cfl^cum vaialium fe efic li- 
tigator alter negat: ibi enim ad ordinarium 
Rei cft eundum. /. cup. /. §. fin. d. proh. feud. 
dlien. per Frid. ibique Bald. n. 4. Socin. confil . 
it 7. in fin. lib. 2. ubi in fpccic feribie, domini ,/j 
cognitionem non c(Te, quoties ad eum feti- 
dum pertinere reus negat. Idem uberius cx 
Brimo probatur in confil. 4 J. n. g. Bald. in (• 

2 in pr. coi. t. verffed fi inter duos apud quem 
vel quos. Quoq; in caufis five litibus fcudalib. 
motis inter duos vafallos, dominus fcudi ju- * 
dex fit , five petitorium five pofTefTorium in- 
flituatur, late etiam probat Schradcr. pert. 10. 
fett. 1 Ac inprimis fi caufa pofiefloria feudalis 
admixtam habeat proprietatis aut petitorii 1,0 
qua: (lio nem, tunc ad judicem fcudalem, ej us- 
que forum cfl referenda, quod inter omnes 
convenire dicit Rofcnthal. f. u.concl.n.n.66 . 

At vero adverfirii hic concludunt ad fcu- 
dum,& teudum non incidcntcr&enunciati- 191 
vc, fcd principaliter etiam in poflefforio de- 
ducunt. Ergo prarfens harc caufa fine cogni- 
tione fuper jure feudali tradari non poteil, 

& ideo admixtam C 3 ufam proprietatis habet; 
id quod in poflefloriis feudalibus femper aut 
falcem plcrunquc fieri condat, Rofcnthal, d. 
conci . 12. num. jt. Crfeqq. 
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i 9 z £>ag<g<n abtt/fdii man <rf?l(tfr quoad fun- 
dandam jurisdidioncm fyxtx jtalfttl- 9)?ajcjT. 
•Ootfjldblicbfftn !K <Ubt -Ooffraftrtf / bcfldnblg 
UliflKnbCn / bafj propter continentiam caufx 
bifer 0rrrif bafclbflfjln ge&Src. 3n Q3cbcn* 
cftmg futtuSmblttfy de validitate & intel- 
lectu b<r§ran><n jtldgttln befdje&enerrcnun- 
ciation ^(flrfrrctl tX»tr&/t>a Dannin confcqucn- 
tiam *nb itorwenMg aiub blfe* juerorfcm/ ob 
tmD t»l« tttir angefceufc renunciation, aud? b/< 
«nvcftnftt icfjcnguttrblnbe- 
m 0o rofrb iit glcldKttt Dem fejenn fclcrburcfr 
<lnlg prxjudicium nidjf infcrirtjWdl aflttfcltf 
flr<it(nb< Parr()ft)fn tu fam&illcbcn Diefenic# 
t><n j<m obet In funjfrlg gclangen t6nmniwt 
fur bifimal <ln(g ju<ntfi<ib<n fcpn nrfrb/ob <t> 
n< Der anbcrn uorgc&cn / ob<r mlr clnanbcr 
concurrirtn fofltll. 

•9+ Conftat autem, quod etiam concurrenti- 
bus bonis feudalibus, continentia caufx ha- 
beat locum Frider.Mindan. de procejf. extra - 
bend.lib, 3. cap. 3 §. #. 

Quamvis enim bonorum allodialium & 
fcudalium diverliflima ratio (it: & ea, quz iri 
jure civili» de fundanda per caulx continen- 
tiam jurisdidionc prodita funt, jura feudalia 
plane ignorent, lndeque hxc in connexita- 
tem bonorum allodialium non facile trahen- 
da videantur. 

Contra id tamen iterum inferri poteft, ap- 
probatam de jure communi caufx continen- 
tiam jure feudali nec fublacam ncc limitatam 
efle : Quz vero jure feudali correda non 
funt, juris communis dispolitioni line calum- 
nia relinqui poliunt, rir. defeud. cognit. Ac 
tunc iuprimis in rebus allodialibus & fcuda- 
bbus caufx continentia rede retinetur, quan- 
do principaliter dc feudo vel quzllionc feu. 
dali, ex qua domino prxjudicium creari pof- 
lit, contentio non cxiilir. 

3ur$ 3nb<r/fff aucb blf<$ (n adjf |u* 

7 mmmen / principaliter fuper fpelio $<«* 

flagr/wibvon bcr^raircn^ldgtrin aller wi* 
fttffydnlgft bcge^ri aorben/ ba£ tr<il ftc cln* 
mal au btt 3>(ffcuu$ fe»ol btn |<(>cn ald cig. 
nerronjjjrem wolKdigcnJpmn latrem t) 0 > 
rtifortnbcr ©uter gdangr/ bauen as»cr aibcr 
allc £Rcd>f' dc facto »nb mtr bodwrbormicm 
<9c»alr abmb<n»nb vcr(lojftn / fitvoralUn 
biiigcn WKbcrumb barriti jufcQcn. 
y l At tum demum judicis ordinarii cognitio 
eft, (i inter vafallos duos , aut inter dominum 
& vafallum poilclTio (it Iitigiofa, &: intercos 
difccptetur, non ordinario aliquo judicio 
pofTdlorio , (cd eo» quod vocant judicium 
pofTcflorium fummariflimum , live momen- 
tanez poficflionis, Vultcj, de feud. Itb, 2. cap . 
i.num. 41 

Tertio, filia remedio adipifccndz etiam 
** 9 infeuda, nonobftante contradidionc agna- 
torum (& ita multo minus agnatorum filix J 
immitti debet, petitorio agnatis refervato. 


Idquc magis indubitato procedit , fi hzc *»* 
fcemina feu hlia jam Iit in poflclfionc: nam 
tum ipfa tanto potius in pofleflionc illa, do- 
nec alio remedio cvincaturj, confeivanda & 
manutenenda erit. Vultej.dr/rttd. Itb. a. cap. 
i, num,2f. Jafon. confli. 17 *• coi.*, itemfpolta- 
tuSf vol. 4. Menoch. remed.recup . 4 • »• 377 • 
Hocquc tcfte Rofcnthalio.cap. 7% conci. 4 U 
num.3. judicando in Camera Imperiali obti- 
nuit in caufa (Salcnbtrg contra (Saltubcrg. 201 

Ac fentcntia lata fuic Anno 1572. in caufa 
conventionis, ubi (orores per agnatos fue- 
runt conventor, cumulato divcrfunodc reme- 
dio rccupcrandz , quali a quibusdam (cudis 
per forores defundi , agnati Client cje&i , & 
adipifcendz: ut tanquam agnati immittantur, 

& tamen fuerunt ablolutz : quoniam agnati 
polfelTionem priorem non probaverant, non 
oblhntc, quod fimultancc invtlfitos , etiam 
limul cum agnato defundo fe pofledifle af- 
feverarint. 

Et notandum, quod in dida caufa CSalctl» 
b<rg inter litigantes conveniebat bona efle 
feudalia, & parum abclTe videbatur, quin c(- 
fet notorium, forores fcudorum incapaces 
fuiflc. 

0o »lrb furtf 3}i«rbre/ In bcngtrrucficn 20 } 

adis fol. * 4 s. & fcq au^g(fu&rf / ba^ nodj 
antwfcnbc @uicbifd9c itben bifer ‘tRarur fcijn/ 
barin b«^rb<n o^iumlgc przfcrenz mafculi 
vel ex eo defcendcntis neptis, limul(ance,vcl 
quilibet hzrcs pro quota bx cditaria fucccdi- 
r«n. At foeminz immittendz Ium , ctiamli 
fcudaelTc revera conllct, vel etiam lplz fcc- ” 
minz confiteantur, (i modo dicant, hzc fcu- 
da efle quidem , fed fceminina, & ejus quali» 
tatis , ut ipfz in iis vel lolz vel pariter cum 
malculis, vel ex lnvcditurx tenore, velex 
confuetudine patriz,aut privilegio Principis, 
fimihvc modo luccedcrc polTmt. Et ita in 
Camera Imperiali pronunciatum fuit in cau- 
fa 2}trmunbr contra ^irmutlbt/ ubi quamvis 
aliquo modo negaretur feudalia elTc, tamen 
contrarium quoad quzdam liquere potuit, & 
in continenti quafi horz fpacio probari. Ve- 
rum illo non attento, indicatum fuit, filiam 
contra agnatos in pollelTioncm anteeam in- 
grelfos, immittendam clTc,fivc bona forent 
ailodialia (ive feudalia , RofenthaLd* feudts , 
cap. 7 • conci, ft.a pr. 

Surndmbllcb abtr bnb jumgunffrm/ fari 10 j 
bu ebgt fcfjtc <r jtc dubitandi ratio, fba^ ntlmb* 
lid? ba^ btt laarc Srdajlta fclncn bntiiunbigm 
4?wn ^rubcrn 0. al0 gradu propior luc- 
cedirej ntcbfg vtrfangcn : bann »tc allbcrcif 
bc; bem cr(?<n Sfiril au^gtf«()rf/lnbt<f<r gan# 

5 <n 0acb<n aujf bi|j mi iinifcfccn bcm J^)crm 
2>««<rn »nb beffcn graretn 
gramen dfildgcrm <ui£g<bfngr t>nb 
»orbcn/juf<f>cn/ nacb folcfccn aud) i|? mcfcr al^ 
l<tn bag t»Jiffcr(tctjc'i<(lamfnf fonbttn augindb 
tl( fuccclfio etiam quoad feu da jureguiircn. 
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©effalrfame bann gar nicbrS nemea /fon< 
lern all< 4ag jugef*tpen pflegt/bap W< hzrc- 
des feudalcs ftcb mit elltanber rcrglddKn / 
ob/tfonfim JDrbnung ma*(ii/red*tr g<(1al( 
tie antrefcnte ftptn jtjt obet in f inffrig turtr» 

frttll. Et ejusmodi conventiones , utpotc in 
przjudicium domini non tendentes, invinci- 
bile obtinent robur,&pacifccntium quoque 
hzredcs iis obftringuntur. 

( Siutl fiat bft renuneiation tnb bttO beijgf« 

K fugit refervation Mfen c(gem(t*cn ©erflaut/ 
mt btingtin cftcftu forti mft |i*/bap tsann 
(n funffrlg na* Santa SBllhnberT 0Han3» 
©tatnm gdngll* abgtfjtn tpei / alptann Mt 
renuncircnbf gram 'JodjKm Obet jf)t< StbCil 
mft ten na* Itbfgtn @ef*m!|?rlgten obtt te» 
to dcdcendenttn in aUcn t* alttn -Cltrin ron 
T. ©utern (olfo au* in ftptn.mtil bertmpalb 
f ein ©nbtrftfclb gtnta*t) luccediren imt mit» 
trbenfoOtn. 

aoj ®a Cann ba3 beflagre grdmleln ea perfo- 
na patris, nunmtpt rot Dtn gramen Sldgerin 
f tintn ©oriptil fiabcn f an / ttnil ftt fdmbtlt* 
ni*tadetn unius ejusdemque iexus fepn/ fori» 
bttn jumul au* biftd ni*t aup 6et a*t julaf» 
fenf|I/ bap mann ttt gramen jf Idgerm -Citri 
©tutet Theodorus (em rermeimes Ditcfct be« 
paubten / rnb tie anmefente iepen (quorum 
alias etiam fceminz capaces fuot) fur ficta rnt 
felne j? inter / utriusque fexus, juf elnem ©ot» 
tpetl fiaben / rnb Die gramen ©*me|lern in 
perpetuum baron aupju|*llejfcn begeprr pa< 
ben foie aipbaft ebenmdffig fte gramen ©*»e< 
jlern jfjr nanirli* SXe*t urgirt , tmb metet 
»dtrer»r,o* 9Buitetli*en Suiem reeuncirtt 

0 jjaben murten. 

j e , QEeil aber (it gramen 6*mef?ern in favo- 
rem fratris & famihz iive Cippi, jpre3 mercf» 
Ii*en ©oriptilS/ tenen jpnen tie Statur/ tmb 
gdtr!e*e £Ke*e gegunri fi* freprciliig/ tnb fcip 
na* gdnglkbrm 2lbgang b<p Siannli*en 
©rammtns begeben. 2113 i(I ja biUt*/ bap tie 
»>dtrerH*e famp<l(*e ©uter, ieptii rii Sigeus 
tmbtr -Otrm SBSilpelma ‘io*rer mt Sntf eln/ 
ttic[*e anjeiiO,' na*2(bgangbcp3)!annlt*m 
©taind in J^ctin Sffiilpelms 6- bona fucce- 

1 diren/ gleidjli* (.habita tamen fiirpis ratio- 
ne^ rtrrpttlt merten. 

1 23nO bafj ttfet fomol btp periit ©atterS/ 

*° 9 aUbtt gramen 4 b*tern SDfcinung geme(l/er» 
f*tinet aup ter -Oeurars 9>attion / fo bti; ten 
atSis fol. ut. $. n. tbt. an alie tero ©erlaffen» 
(dbafft / ma3 (it rrrmog ter 3f e*tcn rmt i ant* 
Orau* fafng/ tc. tflun feijnt aber tie gra» 
.^idgerin de jure & confuetudme ter mei|Ien 
onwefenben lepen capaces, hem §. /a. iit, (n 
ibtti -Uanets ©uter / mle tiefelbige oon fe(» 
fcinem aKannli*en ©tammen t>erla(itn. 

cjiJeil teroroegen tmttr fol*er 2)trlaf|en» 
fcbaffc & inter bona paterna au* tiefepen» 

giitet jureferiren ; «1« merten ja tariwun auff 


(egi begebenen gaU/ nbi de hzreditate parern* 
agitur , fol*e gici* ten «ntern ttnjjtiit mer» 
mrrten muffen. 

Sann einmal c* mente & verbis Mfer^leu» 
rafn« 3bret / na* 21bgang ttp 2i,tmUt*rn 
StammtnS / tie t)dnerll*e ©uier nunmefie 
«nterfi nl*r lubttradjitn tmb luvtrtfiilcn/ 

«13 mann ter Jpert ©arter/ St quidem ab in- 
teftato er(I jegr verflorben mtre. ®a terome* 
gen tie neptis e* filio nor ten iodjrtrn fettiert 
©orjug/ meter Infepen/no* Signem fiaben 
mag. 

Tun tertia, tie SdjUitM atV 
rufirentr. 

SdmoHen tie btf lagit ^itrm ©ormiinbtr/ tn 
taptle gramen aftriccs, mann felbtgc f*on 
«njcgo ad fucccifionem mit jujUlaffcn/ bap fit 
tanno* alptann tie bona materna fn bcm 
©rant/mie fie |u jeden tep jtmgf! abgeltibten 
T. ©dpnlemd 4ptoborici mrl*trtenij, S)e< 
cembr. 2Inno i6i<in®j0(t cnrf*(a(ftn/ oer» 
laffen/ nnt mir jpren ©*ultenla|?enr (ie fepen 
giet* »on ter Jbldgerlnntn ©artet ober ren , 
Ipren ©rubern blpind^apr isu.contrahirt, 
«njunemmen gebairen feijen/ ( ■ ) meri tie ron 
ten gramen Aligctln |elb(l aup ipren pa&n 
dotalibus angtiogne 2!3ott anptrutfu* mei» 
ten/tap (ie alpDann jfittd ©atttrg ©titer/ mie 
tiefelbc ron feinem 3Rafili*en ©rammen mit 
Srben retlaf(en/cmben rnt mtirteilen folltu/ 
id cft , in eo ihitu, quo illa paterna bona tunc ' 1 
conftituta erunt. 

(i) CSStil ter ©arter CSilfjdm ronT. fn 
feinem 4e(Iamen( fldrli* rerortner/ taptee 
©eflagrtn pupilla: -Oen ©arter «13 univerfal- 
Stb/ feinet ©ermahung mt admimftration 
fialben/ ftin teftitoris rberigen Sinbern/otec 
au* fonft jemanten nntxrfl fefne K<*nung 
mt reliqua, dlet mtSnimorj iugeben/f*ul» 
t)g fttjn fofl. * 

®<lTen (tto* rneraetter/ fetjnt mir bet enr» llt 
li*en OTeinung/bap tie gtamen ^Idgerin fel» 
ne «ntert ©*ulten / tann mel*e tempore 
mortis pitcmz emfwlbtn/mb tamit tie rdt» 
reclt*e ©uter tamapl bef*mert gemept/ tu» 
agnofeiren rerbunten : tie «berifelrpero ron 
tem f)tt m ©tutem gema*t/ ron feinem Sr< 
ten anjego clnfg btjaplt rnt «bgcricpt metten 
mu(fcn : 3nma|fen tann aup terne/ fo berai<3 
pitoben bcplem crflin "iprll aupgepiprt/ fur 
fi*fc!b|t opne rcdrtte©e(!etcfung trf*elner. 

®ann et(ili*/mtil tiegtamen 0*mt(lem 
jptem^lerin ©anetn/rnt ni*i (ptem ^letm 1,1 
©tutem tufucccditen,begtpren/ teffenStben 
au* nl*t fie gramen iudgerln/fonbirn efnlg 
mtadeln ta3 beflagiegtaulfn i(li ala ctgibe 
(i* ja felbften / quod ea tantum onera domi- 
nz actrices agnofeere teneantur , quz ci hz- 
reditati incumbunt , in quam fuccedere vo- 
lunt. Quodque debita fraterna nulla ratione 
agnofeere teneantur, patefeit cx eo, quia ad 
N 4 id nulle 


i?2 Partis 

id nullo jure, neque etiam ex deli&o vel qua- 
fi delido obligatae comperiantur. 

©o f|T aucb fur# dn&Ct btfc# de natura re- 
nunciationis cum refervatione regreflus in 
certum cafum fadar , ut portio vd quota re- 
nunciata inducat naturam fideicommiffi,qua- 
lia bona a fiduciario harrede, vel eorum pofi- 
feffore arre alieno in praejudicium fidcicom- 
miflarii , & aliquando legitimi futuri fucccf- 
foris, gravari minime pofTunt. 

■v 23nb ofwol tertio , trHcbt bcr SRtframg 

fctjnb > quod foror a fratribus factam aliena- 
tionem eorum bonorum , quibus renuncia- 
vit, refeindere non queat, Kellcnbenz de ti- 
nunciat. quaft. 2 3. 

* l * Attamen hoc apud omnes condat, quod 
conditione eveniente, frater lorori adzdi- 
mationem alienatorum obligetur, arg. autb. 
• l 7 contra rogatus. C.ad SCt.TrebeU aut quod fo- 
rori eo nomine, ad interefle teneatur, L fti* 
puUtiones non dividuntur. ver/. Celfus.l.fi poe- 
nam 6$.ff d . V. O. Com. confit, /jr. n. 8. vot. 
2. & confit . tol. n. s vol. 3. 

# 1 / Hinc qujrtd certiflimi juris ed , quod fo- 
rores, ut de fratrum fide, ratione portionum 
fuarum, fccnrar effe poffint, fuffi* .enti cautio- 
ne, qua: pignoribus vel fidejudoribus conci- 
liatur. / fi mandito. /?.$ fin ff. mand.l.4§* 
fi fub conditione ff. de fideteom. libere. Petrus 
Ravennas, tn fiurnma fua hb. 2. tit.de jurejur - 
fibi profpicere queant. 

Ed enim haec non folum ab haeredibus, 
qui ex dispofitionetedamentaria fub condi- 
tione aliqua, legitum vel fideicomnvff.im 
aliis praedare neccflc habent, l. Arsbimedori. 
C. ut in pofftff legat, nom. Signor, confi. 33. n. 1, 
aJ0 fcd aliis etiam debitoribus ex contradiu inter 
vivos conditionalircr obdridis, praedanda, 
l. fi tutela, i. & ibi Bart. ff. detutel. & ra~ 
tion. diftrab. 

•et N un ratione fstisditionis idem in contra- 
£f'bu$ , quod in legatis & fidcicommiffis ob- 
fervandum venu, per l. qua de legato. 46 ff. 
de legat, u l. in omnib. 41 ff. jud. Molin. confi 
Z2i tf.num. 2f . & confi fieq. n.30. 

Et quidem (oror, cum percam de inde- 
mnitate folum fibi confuicre cogitet, licet 
tempore rctiunciationis idam cautionem 
non petierit, tamen quandoqne fibi libuerit, 
eam exigere, per d jura & l. o.ff. fol matum. 
*** Sic & quinto communiter f ,n> itnr, cum 
hac in parte inventarium & bonorum harre- 
ditai iorum deferiptio foronbus plurimum 
f aliquando proficere, & fratribus parum of- 
ficere pofiTit , quod hi fefc in perficiendo ido 
minus difficiles debent exhibere, CapdL 
Tholof. decif. 314. Guid. dee. $rr. per tot. Pi- 
nei. in l. 2. part. 2. n. 22. cum feqq. C. de bon. 
**♦ matern. Ac fi ejusmodi deferiptionem five 
inventarium contumaciter detredhrint fra- 
tres , officio judicis poterunt cogi , eam ut 
t prsftcnt. Habet eoim ,111» res plane nullum 
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in fe onus,fed tantum veritatis probationi & 
fraudibus obviandis infervit: & propterea 
cum recufatio ida malitia carere nequeat, ju- 
dex hujus nomine requifitus , fratribus nulla 
ratione connivere debebit, per ea, qua: tra- 
duntur in l. in fundo 38. ff de rei vindic. /. t, 
in fin. ff. fi quis caut. 1. 2. & ibi Bart. & Dd. 
ff. folut. matum. 

Et porro ubicunque harreditas auferri po- 0 */ 
ted poffeffori, is cogitur ad deferiptionem 
faciendam, ut fciri poflit, quid fit rcdirucn- 
dum.i. /.$ eligitur, ff. de ventr.m poffeff mitr. 
Hinc dicimus, hxredem ad indantiam fidci- 
commifTarii tenere facere inventarium rcru 
hzreditariarum, ut fciatur.qua» fintbona, & 
ne fraus committatur, Paul, dc Cadro , in L 
cum tale. §. /. ff. de condit . & demonflr . Iat£ 
Rol. a Vall. de confelt. Inveniar, in 2, part. 
quaff. '9- 

jtiwffccr fofltnic&f {jfnbern/ba# 
fefeoben in prima dubitandi ratione Otff&Doir/ 
m< ti(f fribe von fe inem aftaimlidjcn ©ranim 
»nb <£rbcn wrlafTm^c, urgirt n>orfcn Quam- 
vis enim diftio fu ut, prout, tC finmitu. 
dinem denotet, non tamen hoc fic quoad 
fubdantiim fcu qualitatem ac per omnia, nili 
addatur «liffio aB<rma|fm Wchner. in pratt. 
obfitrv. verb. ftite oUtrmaffcn. 

Sic etiam diftio quemadmodum, non om- 
nimodam fimUitudinein notat, l- 3 .$ fi duob. 12 f 
ff de adtm.legat.ubi Dd. 

Ac etiam didkio ficut referri folum debe» ^ 
ad id, ad quod (alva ratione redri fermonis 
referri potcd, Bald, confixi. 209. pojt med. ver fi 
cafius eft dubius, lib. 3. 

Ac ejusmodi didriones non femper fub- 2 . ? 
dantiam limitant, fed tempus farpe denotant, 
ut in legato mihi fadto per Titium, prout 
ipfe declarabit, quia fi legatum ed certum pu- 
ta de centum , ida limitatio prout , non refpi- 
cit fubdantiam legati» quia eo non declaran- 
te, nihilominus debentur centum. Bartol. in 
extravag. ad reprimendum, vetfi prout in fin. 

Ac etiam communis loquendi ufus pro- 
dit, vocabulum Q)fc/ fa.’pe poni cnunciarive, 
aut continuativc tantum , nec modum aut 
etiam caufam vel conditionem importare. 

tann aup M(<n Q536rrtm/ tt>fc t ita 
uon nictnmi 0Kanti0©(amiticn perlaf. i/« 
fcu tc. ijar nfd?( Dicfcn ScrflauD Jahtn foiten/ 
t>ic ^ocbfcr j(»rc vdtterlidje <Porrton mif 
bcncit Q5cfd)n)<r?cn anncmtticn miiiTcn / mif 

wtlcbcn Mc mafculi felbige tuder 0cbd(r / £c 
contra intentionem partium, naturamq; ne- 
gotii, dc quo tractabatur, onerirtftfl&Cll Et 
hac etiam rjtionc omnino duforia reddere- 
tur refervatio liliaru, in cafu deficientis linex 
mafculinar. JDann bcrlcrflc ftcffflfriTVitfffara' 
mcmjfofttc ©uter Dcrgcffak m(f©d)uic<ii 
tfbtrlaotn f jnbrrbai bcr ^6djtcr t?orb<5alfcncr 
3wnrr ibncniMnfa nupen |onbtrnficrtliTifhc 
fllKl' )\ m var«tiic^at ©Uf<r/ contra omnem 
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ffquitatcm , mentem etiam ac intentionem 
partis, vrrluflfgr tturbcn- Qu* fane interpre- 
* tatio cum fraudibus occafioncm prxbeat, mi- 
nimi eft ampledenda. 

Inprimis quia in §. przcedenti, ubi verbi 
dispofitiva continentur, filiabus refervantur 
omnia bona.wa* fit Vtrmdg btt 9 tfCfr<n f&o 
(| (3 fttjnb. dc jure autam & ex natura padi re- 
fer vatorii, ut jam modo didum eft, fuccc- 
dunt filia; patri , & in jus , quod ipfis compe- 
tiifTet, fi renunciatio nulla fada fuiflet, 

In §. autem u.btt>D<ura()f 036 rcb de c se- 
cutione principalis dispofitionis agitur. 

At vero certum eft , quod claufulz accef- 
forix fcu polita; in exeeutivis, non amplient 
neque alterent aut immutent dispofitionem 
principalem, fed folum in fuo primo intclle* 
du confirment , & regulentur fecundum na- 
turam principalis dispofitionis , per text. in 
tlem. 1. i. ptibeni, ad fin. qui eft textus folen- 
nis, & lingularis ad hoc feudum feribentes , 
regulam hanc generalem & bonam die in 
p radica, & fxpc contingentem atque atque 
menti tenendam , allegant etiam pro eodem 
affumpto text. in l. quidam in tefiamento. in 
pr. ff. de legat, i. & l. pradiis. in prine, de le- 

V4 £ 4f * 3 * ^ cc * c$n f‘ num * 1 +• 

etiamli plurcs ,fint claufula; acccfloriz cxccu- 
tivx, quia non disponunt, fequuntur Romart* 
conf. 4ji lafon. conf. 6. hb. 2. Bcrous, confiL 
l+. 11,19. hb. 2 • Bcllonus. conf. i. n. 9. & feq, 
aj? £)t< anbtt dubitandi ratio crkUktf Vflmcfor 
vnfer decilion, bann ba§ fic fclbi^cr dnrn 2lb# 
fcrticb gcbtfjrcn t & ck. £)ann obmol frafft bcjj 
»4tf<riicbcn Scflamentf ttt inftituirtt ©ojjti 
JTjeri Theodorus von T.fcfnct adminiftration 
»nb 23«tvalrung fcalbcn nkmanb«n/au<fc fd* 
titn ©<fcbrvi|lrlg<n nicbr/ fcine Ditcbnung ju# 
t&un/aucb reliqua, ob«2tnfn>on jugtben ver# 
bunbcn Bo folgtr bo cb ntcbr baraufj / bap er 
aucb Ole It^enbc ©uter btfdjtvmn/ ober bad 
(Sapfial ring<rn fdnncn/ bann bift0b<r33«# 
tvalfuttg vnb adminiftrat ion, tvdcbc alldn Dent 
4 JjXrtn eot,i. gtgcbtn tvfrb/ juttlbcrlaujff. 

3 Nec enim prxlatus aut Procurator cum li- 
bera, bona qux adminiftrat, alienare, xreve 
alieno gravare poteft,nili ncccffitas vel Uti- 
litas evidens hoc requirat. Pieil. confil. 1 4. 
Tufchus ht. A. conci. 1». & Ut. E. conchitis 
ubi de Abbate & Epilcopo agit. 

Sic bona primogeniturx lubjeda alienari 
*Yf vel oppignorari non polfc , omni probabili 
dubitatione carere videtur. Nam is, qui con- 
flituit primogenituram, ea omnia cxprcfsd 
voluiflc, fanciviffcquc ccnfctur.qux funt pro- 
pria & naturalia ipiius primogeniturx. Natu- 
ram autem primogeniturx cain eile cuilibet 
apparet'* ut bona ipfa integra & line aliqua 
diminutionc , gradatim de primogenito ad 
primogenitum transferantur, Nicol. Betlius, 
do pa&. famil. cap. i. fol. 47$. &c. addatur 
Molina, d. inft. <y jur. ditput. 649» &ftW 


Nec obftat cap. licet, extr. de vot. ex quo * 7 | 
aliud aftrui pofle videtur. Etenim ad illud 
iufficientcr refpondct Molina, difp. 616. fol . 
nobis. loj. & feqq. ubi inter alia fcribitiquam- 
vis hxrcdcs, quemadmodum folvere tenen- 
tur extera debita defundi *, ita teneantur im- 
plere rcalia illius vota, qux ille non imple- 
vit. Attamen illa folvenda non funt dc bonis 
Majoratus aut Coronx Regni ; fed dc aliis 
propriis bonis defundi, fi qux reliquit. Ma- 
giftratui enim atque etiam coronx Regni 
non potuit onus ullum imponere cx mera « 
fua libcralitatc ; etiamli erga Deum illam ex- 
ercere vellet j fed folum coronx Regni im- 
ponere potuit onus, quod ccdcrct in bonum 
ejusdem regni. 

Pars ynarta fr ultima , dc poffefforio 
Agens. 

De poftcfTorio ffl vnfcrS Crmtfftni wdf# 
tfuffig iu^anMcn/bmntnegcn onuc^lg.nKU 
bk @<gntr< fidj in petitorio efngcla|f<n / fol# 

(b <0 operose, bO(b.V(rg<b(n 0 dispuurt, |)in# 
gegen aber ba« petitorium cx parte bcr 
5Udgcr(n bcrgcflalt bavatibef / bafj fur fdbfge 
barinnfn vnjfvdfcnUc!; gcfprocbcn/ vnb bamk 
ba^polTeflorium «bfolvittf tvcrbtn muffe. 

trtlcbf i btjiotv<ntg<r aber andj bi^crto vn# 
fere rfngfiJgt ©cbuncf<nan|Ujdgen/fo fcijn ivfr ^ 
b<r cnblfcbcn 20?dnung / bafj bfc §ratv<n ^ 
gtrln flrddge 0u«r ju jjirtman^dl gar bc# 
fugfamb angcrrcrreti/ ober ftd) Dercn/ald jfjrcr 
Vdf«r(fcb<n nu(nmt()rvon b<m jure» fo btr 
9J?dnn0.6fdmm barauff g<Jabf/ (nrlcbfgim 
©ut<rn / immifeirrn vnb annemmen f 6nn<n* 
9Bd&<* bann au§ btmt/ fo btfjf>cr/ fonbcrlfd) 
fn b<m erflm ^(>d! aupgcfu^rr/ flarlfcb <r# 
fdjdncr/banntvah nacb jbgang b(pT.9^ah0# 
©rammcn0 bk^d4lf<rn/ ali j<^3< 

Jvldgtrln (imnal auafltm vdfffrKdxn 2)<r# 
.mogtn/ nebc.i anbern antv<f<nbtn ^fnbtrn vn 
©ncfdn/ tvifcrumb dn guftfd fiabtn/ vnb <(# 
n«n K<nbf5dlfu*cn f6nnen/al0 fflbff<0 gan^ 
qc ^eref bcrg<|lalr |uconfideri«n/a(p tvanrt 
b« $<n Sattcr mr^ geflorbrn. 

JCaft cr tvann glddj bk hxrcdcs b<£ jungft 
Abgddbrtn ORannlkfcn T. (?rb<n0/ bff< ©u# 

«r angcfdflm vnb vcrmdntlicb fn g t* 
nomnun/ tvcrtn bocb bkgratv^ldgcrfn m* 
mitrdtl btr Q5tfanbrcn remediorum adipi- 
fccndx pofTefTionis , quorum bonorum, &c. 

fnblfc jfjrc vdrkrUcbt©ukrau jjrtm jtfnbf# 
llcfccn 2tnc|><fl dnauftQtn. 9Q3df fic abtr fdb# 
ffen ad vacuam poffcffionem horum bono- 
rum fine vitio ullogdangfi <(? nod>m(6rrf<tf# 
dg / bajj jic btr) fol(b(( pofleffion ^anbju^a# 
ben/vnb tvdl fic borvon mibtr aUc 9v<cbf v<r# 
(lofftn n?orbtn/ promptiffime, ba bcfonbtr* 
tat petitorinm ji(b (riva* vtrtvtfkn | oli/ tvf# 
bcrumb jurcftituirtn fcpn. 

Facit, quod decedente patre, dominium i4t 
omnium ejus bonorum, ftatim & ipfo jure, 
conti- 


* 
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continuatur in liberos ipfius poteftati fubje- 
dos, etiam ignorantes, glofl. in l. cum bure- 
dib.ff. it pefi Bart. & Dd- ia L lultunus. ff de 
condii. & dtmonfir. Gomcf. vur. refielut.Ubr. 
*** /, cdp. 9. n. 16. & proinde hoc cafu, non dici- 
tur hxrcditas jacens» fcd proprium liberorum 
patrimonium, Soarez in tbef recepi Jentent, 
yerf bures, num. 9. Graff. $ bsreditus. qtujl. 
2. nu. 1 . CT i. Everhard. jun. rei 2. confiLjg. 
J4 num. 2. Gail. 2. d- PP.cup.19.num.1i.ub1 di- 
’ cit f quod adita hzreditatc , hxrcs non tam 
privari dicatur hzreditatc, fed potius fpoliari 
propriis bonis: quoniam hxreditas femcl a- 
dita & apprehcnla, definit e(Te patrimonium 
defundi, & fu proprium patrimoninm ipfius 
hz redis. 

#44 §ur ba* an&ct, fompf Wfer bnfcr SBctaung 

aud* gutti bcfUll / quod fi quis rcnunciat hz- 
reditati non per modum repudiationis, ied 
per modum donationis, is non ccnfeatur a fe 
abdicare hxrcditatcm, poft multos Jacobus 
Canccrius, ver. ttfil. pert.3. tep. //. nt. de re- 
nunc. n. 161. & Jiqq 

Si ergo hzc donatio (ut noftro in cafu) 
fub conditione incerti eventus, vel fub alia 
caufa fada eft , tunc conditione illa evenien- 
te, vel caufa ceflante, revivi fcit omne jus, 
quod donans habebat. 

<&nma! f>a< bet bccbct Jtfdgcrinnen l auff 
* btn 2lbgang Dcf mannllcbcn 0fammcn</cor>- 
ditioltfrfC refervatio portionis hzrcdiutis pa- 
tern* & maternz, Mjt < 5 (gCnftfcafff *nb Sfta* 
tuti ut vim padi confcrvandx hzreditatis ha- 
beat, & ejus effedus fit, ut mafcula ftirpe de- 
ficiente (ut quz in Tlieodoro juniore defe- 
cit) omne fucccflionis obftaculum tollat, at- 
que fi hzreditati per ambas Dnn adriccs re- 
nunciatum non fu>ffet, ut not. Dd. in l. Pru - 
tot. §. /. f. d. dumn. infett. Collegium Mar- 
purg. confit , 21. num 29. vel. 1. nrque ratio ju- 
M *7 ris patitur, ut fruftrahoc pad un principali 
contradui , idque in coritineuti appolitum 
fit, przfcrtim , cum pada dent contradui le- 
gem. tot. tit.ff. de pact. 

%+8 Sane, quz certis conditionibus traduntur, 
eventu illarum conditionum jure repeti pof- 
funt, ut patet ex tot. tit. C od. de don. que fub 
modo. Ait enim ibi Imperacor: fi rerum tua- 
rum proprietatem dono dedidi , ita, ut poft 
mortem ejus, qui accepit, ad te rediret, quz 
(proprietas fcilicet rei donatz) donatio valet, 
cum etiam ;ad tempus certum, vel incertum 
ea fieri pofTit : lege fcilicet, quz ei impolita 
a4% eft, conlcr vanda. 1 . 2 . C.d. t. 

Non ergo adverfatur illud, quod dici pof- 
fet dc rcnunciationc aut recufatione hzredi- 
tatis , per quam excluditur a fucccfiione, is, 
qui renunciavic : Siquidem non (impliciter & 
pure, fed fub conditione fada eft illa renun- 
ciatio. Et fic aditio hzreditatis , non omilfa 
quidem pior fui, aut (altera ex jufta caufa di- 
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lata, quz legibus exculationem meretur./, it 
qui hutes. 13. ff. d. nequit, vel em . kurtd. 

Quare cum nullus jam exftet hzres ma- */• 
fculus, cx virili fcilicet linea dcfccndcns : me- 
rito illa donatio ad Dnn. adrices , tanquam 
proprietarias redire intclligitur : Deficiente 
enim conditione, ipfa etiam rcnunciatio, ut 
deficiat, nece(Te eft, l. cedere diem. 2/3. ibique 
Alciat.jf. de V. S. L item quiu.4. ult. ibique 
GIofT. & Bartol. ff. de peft Et ceflante con- ^ 
ditione, perinde eft , ac fi rcnunciatio nun- 
quam fada fuiflet, L pecun. 36 . ver fi perinde 
enim eS, ut fi nullu ftipulutie interveniffet. & 
ibi Paul de Caftro, nam.). &Jafon. num. 4* 

& Dec. num . 4. ff. fi cerr. pet. 

2 fiib obmol fur ba* briae/ 6(<©cgncrc ( 14 ) 1/# 
auff « 0 cnn Theodori &on T. $cf?amtm/ai 4 | 
b(j^n/m(r fcfncr £$gcma(>(tn gcmadjfc* Qtii' 
ra&rpaci ji<b<n/ wi b bamirbcbaupmi atoflen/ 
bafj autt? ftrlrrfsc ©utcr/auff fctuc 3ft<9<maty 
fub titulo <1ik 6 ^IBifrmnb* / vel faitem ad fi- 
liam, at* fcin €rbcn gclangr / betovegtn /,ba# 
b(< Sratwn ‘ictfirernV aanti fit fcfcon btfiorr*/ 
frafft aufjgebingrcn SBlbcrfaUt/ 1 mia* jufbt# 
bcnifjdttcil/ foldxft botb / ex manu fratris, 
ejusque hzredum ctnpfangcn / obet btp fcIM* 
gcnfuc&cn muflen/ barurab bffc ©uret felbv 
flrn mcbf arripiren/ oDct m folcfit ftcb imrai- 
fcircn fdnbrtn. 

0 o (fi jtbocfe btrrir*|racbrmal crm((n<r/ m 
baf? f)c ^rawtn Jtldgcnn vi padi refervatorii, 

& conditionahtcr fadz renunciatioius , auff 
jCQf bc^cbcncn 3aH/ tmocrg^nc ^ddjrcrn rnb 
j|)r<* «Omn latrer* Srbfmn fc^nb: 2Ufo bcf 
fen (ftbfcfcafff/ a>C(d}C/in hoc cafu, pro jacen- 
te gubalun t ftd) o>o( annttmncn bnb bc« 
ten tmtctfangcn mogeu/ idque non obftantc 
tcftamento , vel pado contrario fratris : 
cum ea omnia notorio vitio laborent, qvod 
fcilicet de rc aliena, five tertii, fivc eorum, 
quorum intere ft.confcniu, nemo tcftari poT 
fit, ncc pacilci. 

2)ann rin aflgcmrincr t>nb c(nb«flii<r 4 
0d)lubbcr Dvc(br*gri<i}t(cn f/f/quod portio * 
hujusmodi , cui cum refervatione rcnuncia- 
tur , pendente conditione pro aliena haberii 
& cenlcri debeat , reftitutionique in cafuin 
nonexiftentis prolis mafcuiinz, obnoxia (ic, 
poft Mynlmger. & alios Marpurg d. confiU 
21 . num . 3«. Propria enim dominarum a£tri- tff 
cum portio hzc fuit : quia ufumfrudum & 
admimftrationem tantum fratri fuo Theodo- 
ro Seniori, per renuntiationem detulerunt, 

& quidem tantisper, dum inafculi ex ipio per 
lineam virilem dcfccndenrc* fupcrftitcs fue- 
rint. Usque adeo, ut ne per viam contractus, 
vel teftamenti (eu ultirnz voluntatis, dc his. 
bonis, ne quidem ulufrudutenus a fratre 
Theodoro disponi potuerit, d. Collcg. Mar- 
nurg cenfil. 21. num. )6.& fieq. Gail. /. ob- 
fierf. n?. per tot. 


Ac quod 
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ut Ac quod dc bonis fororum , que reditu- 
tioni (ubje&a, neque inter vivos, neque ulti- 
mi voluntate, ne quidem ad pias caulas teda- 
potuerit, atteftanturMynfingcrus, tefponf. 
t 7 . num. 6 . qui ita in Camera judicatum afle- 
rit, Meichfn. decif. Cxm. 2. lib. 3. Gilman. 
m J jmphorem . dteif, Cdm. 7. tom. 4 pdrt. /, 
Nicol. Everhard. confit. 7 0. rol. 1. Zafius in l. 
fiipuUtio boc modo, fi.d.verb.oblig. num. 33. 
& confit, t. lib. 2. num. $4» 

Ergo Dn. Theodorus, dc bonis a&ricum 
paternis teftari propterea non potuit : fiqui- 
dem ex conventis transa&ionis & divilionu 
patftis , quibus hzredcs inviolabiliter (lare 
debent, tantum abed, ut tedando contrave- 
nire potuerint. Vt etiam bona ifta continuo 
reftitutioni affc&a e(Tc cceperint. /. 1. C. de 
pa£t. Bart. in t ex f dito. 17 .fi dd SCt. Trebelt. 
Parif. confit. 24 . n. 33. & confit, 26. num. 117. 
vol. 2. Socin. confit. 183. num . 4. vol. 2. 
a>t Ita fcilicet, ut pur£ fa&a, in alium alienatio 
nullius momenti (it: atque adeo reditutione 
podea adveniente, in irritum retro revoce- 
tur, Cadrcnf. confit. 94. lib. 2. Roland. a Val. 
confit, ty. n. 3. cum feqq libt, 1. & confit. 27. 
per tot. libr. 4. Alex, confit. 63. libr.y. Corn. 
confit. 2)4. lib .3. Socin. confit. 123. n. 4. GaiL 
2. obferv. 1 137. n. 6. & feqq. 

»J9 Prohibita enim alienatione in genere , (i- 
mul quoq; prohibita videtur alienatio teda* 
mentaria, i. e. ea, qua; fit per viam tedamen- 
ti,vel per harredis inditutionem,/.^ itd. 133, 
§. ex lege. 3. ff. d. verb. oblig, ibique Jafon. in 
notab. 9. L. Lucius Titius st. §. 16, fi. deleg.\2 . 

Nam qua ratione prohibitus rem transfer- 
re in 'certum genus perfonarum, non potcd 
rem ejusmodi in easdem perfonas (altem ti- 
tulo harreditatis transferre, ut vult Bartol, in 
L peto. 69. S.frdtre.p.ff. de legat. 2. 

Eadem ratione & is , qui certis perfonis 
rem pod mortem fuam rcditucrc tenetur, 
non poted eandem per tedamentum, in aliu 
transportare. 

atfs Et fane nifi dicamus, quod ultimus 'dcce- 
cedens mafculus hac ipfa transactione grava- 
tus fit, quo minus bona ida in alium, quam 
Dnn. a&riccs transferre potuerit; fequere- 
tur inutilem omnino efle eam transadcione, 
vel plane potius eluforiam. Quod quidem 
nullo modo fieri debet : cum omnis aCtus & 
dispofitio ita fit interpretanda , ne inutilis & 
eluforia appareat, l.fi Prxtor. 7 S • in fi», fi . de 
judte. Cravetta, confit. 133. num. 23. & confit. 
173. n. 3. cum ibi allegat. 

•** 5fir vitxbtt fytnbcre nicbr/ baf? S$efa$. 
r« von T. bep ben podiMrcnben ©uleblfdjen 
* tmb gurflcn QSranbenbura bnb <pfafip 
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Sdcwenburs/ ansefudjr/ bafj fic 

getnfoenibolfen/auff ba* -Oau|j »nb -Oenll*# 

Uit W . frtnet $(?cscma{jl(n termacfoeen 98 it* 
rurab «jndblgfl juconfirmiren tnb jubefldfrl# 
gen/ nde bann aud? barauflf bte <£&ur:vn& 
$urf?lfd?C confirmation Vnb&eftffrtgungjcr* 
folgr fetjn foflen. 

S)amt tbell blfc ©uldjlfefre confirmation, 
fluff ba* paCtum dotale gerld?fcf/»nb felblge* 
an j jjm ftlbfl nldjflg : cum ejusmodi prarten- 
fa dotalia paCta, tanquam res inter alios faCtar, 
nefcicntibus, multo minus confentientibus 
fororibus , de T. uti tertiis, faCta: , iis haut 
praejudicent, & cum nullo juris adminiculo 
fomententur, pro illegitimis & nullis merito 
habenda fint,/ fin. & ibi Dd. fi. de pxit. 

2(Ifo fff barab leldjilld? jurernemmen/quod 
confirmatio nihil addens contra&ui, fcd id, 
quod cd, faltem confirmans, una cum paCto, 
cui accedit, corruat, & invalidetur. 

3u bembcrmogen bie j^alferliefcciXcdHcn/ 2 ‘ d 

quod iis caiibus, ubi agitur, de przjudicio & 
interefle tertii, tunc is citari debeat, per vul- 
gata. fnjnb ble bccbe Jrawen fttiqtxin* 
n<n fcdrju nitmald citirt, crforbtrt nocb <jc* 
^otf. @0 merben aud) b(c confirmationes 
Principuin ba^tn v<rflaub<n/ba^ baburri? ba$ 
jus quarfitum parti f<mc$ mqt bcnomiTUII 
»(rb. Petra, tratt. de potefi. Prine per dtfiutf. 

5)af? auri? (CQrdri? b(c pofledio btx T. @dr 
ttx/ pod mortem &<|j UQfcn ®?ann^6ram # 167 
iwn* vacans gtwtfl/wirb (11 b<li adis fol. 63. 

& fiq. auri? fonffcn padim bcfiauprer / (n bem 
nari?2(bf?trb<n jungern 'i^fobori t>onT. 
beflen ®<(i?ung auff b(c §rbcn ntri?r ^tlartgcn 

f5nn<n. Cum podclfio, qua: facli ed, in he- 
redes non continuetur, aud? fcin ‘2 (KObort t)<f? 
3un0<m ^ra» 3)?Utt<r/ tanquain extranea 
perfona, pnb nxlcfcc/ wc^cn Snrtrlaffunj ge» 
b$xi$(V folennien, fur fefrt «ri?fc Sormunbc* 
t(n jujalrcn gcirefl/ nomine filii, bic podedion 
n(ri?t apprehendiren fdnncn/ tc. 

2Ba* fon(?<n nori? ftrncr^ b<t) bifer ©ad> m 
(n ©rrele gejo^en/ober auri? rorgcjenberpun- 
<dcn ^aiber roeirer* e(ngebrari?f werben m5ri?^ 
tt/wdl filbtgct fmptUdj/in anfangt qebafr 
ttt triplic gnujjfamb pnb ber<je(lalf au 
bafj folri )(6 rn fert enbllri?en 33ermtlnen0/bcn 
Srawen j^lagerln/ (n aflmeg jum JDbfybieti* 

Itd): 9Btt <0 auri? n(ri?r luberbefferu gewuf?: 

Uit fiabcn wirfol(b(0 cum tzdio all^ie nlri?e 
trlber^olen/ fonbern geliebrer ^utge reegen/ 

aUeln barauff referiren rnb jlc^en aoflem 
Quemadmodum, &c- Adum in Collt^io no- 
dro, fextodie Martii, dy Io antiquo. Anno 
i6z$. 
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de Clericorum bonis Mngijlrtaui fecuUri debettur etiam t>flr 3 tyUQ/ prsfcrtim fi 
nulli bona immobilia in ejus territorio fila habent f 
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De exemptione Clericorum a JecuUrium Jurisdictione. 

Spccics Fafli. 

2Borii&« ein^tlidje Decifion 06« Confilium bcgefirt Ittrft- 

© i(l snfdngflen nemmen icolle/ Ca Cod) <t Qtn ju 51 fcldxl 
dccraftionis, con Cer <J>rUfl<rn bemrglietm 
<?tb:»nb Jittlaffinftfcaffi/ gar nlcfct (jerge* 



/eincaifioiifcberprte. 
(f« »nnC gjfarttn 
ju N.CemX)0!ffrcn< 
ut Cefi JfKtin Q5(« 
( ftbojfe ron(£o(!an? 
JSeifilieber: 3wer 
ftp •Cocbrpcfgc&ot' 
— mu jrjtrjii / -CXrm 
NN. abttSBeltliefcer Junsdiftion.jb intcfta- 
to in btm 3>fanl)off <oes o er|d)ft en/rnc nacb 


j&me feiner @d;ti>e|ftr ©. jmo iodjeern/pro 
: nar- 


hxrcdtbus legitimis j;inCerla|fin, roelcter 
rcditdt roegen Cann f(in ©erelr (I?. 53<r far 
(n fcincc iubtbng *nc 3}erla|fenfd)dftt / gar 
Ilittijfc an bonis immobilibus oCcr prxdtis 
(rcelebe in £oefcreolmmlie« £mn ocer anC<« 
rer ^trifctaffttn jurisdidion tnC •Ueilturung 
gelegen tceren) fonCern aHeiii dllefc 3 ln fi #nC 
©ulten / ©tlbtrgefeblri imC anCtre mobilia 
nad) ifjm; retlafftn : roeldje^infi tmC ©ulten/ 
erauefc md'rm Cefj-Oerm {R.fonCern anCern 
frembten 0ei|f:rnC iJBddiitn ^3«i|dia|f< 
ten angelt()eii/ tmC in Strjuifung ge&abe aucb 
lumal cie carum!) laurtnCe obligationes fame 
6<m ©iilietgefdjtti l befonCerd roegen etlicb 
3a&r (iero fcijniebenCer gefdjrlldien jSelten 
tmC jTrltgeiiiuffen t roenig 6<t> |id> in Ctm 
Q>farj)ojF/ fonCetn anCrrn frembceti Ot/en in 
2!ern>a()rung gegeben/ »116 gtljabr / and) erjl 
nculicb in feiner sugefTanteiicr cnC ttxjtrcntcn 
5lrancf (|eii/ auff fecfcs IJBodjen ror fdn«m 2b< 
(ietben / feicfeco alits obbemeben frlncnSSaa» 
fdl VIlO Iixrcdibus frd) libere felbften traditt, 
gcfdxncf t/ rnC Caji (ii tt jidierer ortrn verroa. 
«n (bUen/ befotiltn : nuifm gefetefycn/ taf fit 
e(alfjbaic con jljme empfangen/ »nC in emet 
Otfierrefd)ifd.'en ©raC(»ern>a&rdi laffen. ©0 
CalC fid) Ctr ioCtfall inCtt5laei)r juio. 
ren fcegeben fjabenCie (frberi Ccffdi alsbaltdi 
Crn JJrnn Decanum Capituli, pio obligoan- 
da hxreditate & bonis mobilibus ccttiotirt, 
«f>< t>nt> abereranfommen (omiemifl •tXrtN. 
Curdjfeine (i(crju'St|idic/ Ccjj galli in C«t 
51aet)i benebeet niorCen. QBelefcet gleleb 3)ior< 
gend gegeti Acti illjuii feint dtmbrleut nadjrt 
gcCacbtem Oorff DI. rnC in Crn pfarifjojf ge» 
Jdiicft/ tue Curd) tiefclben aUta obligniren/ 
niC iuinal;! Cie ©tbhiifel rnc allen ©eitialt/ 
von Cen amccfenCen <£dxn abforcereni tmC 
Ctm N. a3orf @d)ulif|d|fcn ubtrgtben laften/ 
Ci|er fflittnung «mC 3ui<miou/ ca(i Cei) Cer re- 
iignuion.Cfe jdnlgc alltd invemiren/Cet' SrC> 
et)diung Cditeo|)neula|T(ii/ VuCccn Cep ver> 
flortcncn -Oetm gamjir StrlaifenjdjaOt, vnC 
alleii mobilibus, coii ^infen/ Wtilien./ 'Puar« 
fd)ajft tnC ancer( 1 e« fe? gleid) inner oCer 
auifec fdiier jurisdidtion, ceu dt>iUB !>aCdi n» 


Cradie/aud) anCere periftbafften CiferianCenl 
»nC In cem ©Idiimb fioflan? fid) Ceffen nidll 
geCraucben : auffer Cer ligenCen Sinet / Cie ee« 
manu em prlefler in efner ^)eerfd)a|ft ge JaCt/ 
nnC Ceffen aufildtiCIfdje ®rten CiefelCe rete 
fatifft jaiee n. ®ol ifl mete ofjn Cafj et -Oert 
51. fieb Ceffen erf? Ceo furgen 3 J br<»/an Cet< 
gleldjen pridier ^rbfetaffien, in feiner 3«* 
ticcitticn ligencer ®orffer angemafe ; et l(! 
aCer Canon aCgtwifen / vnC fein 211'jug ton 
Cen sftben jfjme erflarree rootCeit. XlerojjalCen 
nun gefi-age mire. 

1. £)b Cer JDen SI- oCer Cie feinigen beted). 
riget gttcefen / al( Laicus & fccularis Domi- 
nus, in domo Parochiali elnlge weltlicbe juris- 
difdonjuubeiiitmC Cie beweglicfcc iSerlaffen> 
(etaffe juoerfecrctiren. 

1 . Ob i^me oCer Cen feinigen gebuftre/tnC 
Cie Srbcn gc|tarien nuiffen / Caf fle polt refi- 
gnationem allc« felbjldl inventiren > 

}. Ob Cemfelben gebii^re/ #011 Cifer ©rb» 
tmC 3)erla(fenfd)a)ft'an mobilibus vel aftio- 
nibus elnigen 2lbjug juerforCern? 

g . Ob non Cefj retliorbeneg Prieflerd jaiv 
gen 3erl<f)enfcbaffr/ jorool/ n»3 nod) in «lo- 
mo Parochiali vorffanCen / »nC fub obligna- 
tioncl|l/al« auetaUem Cem/ nia« auffer^alb 
ftined Cefj JJertn N. juiisdiCtion an pinfen/ 
©ultenonC ©etulben: oCer alleln oon cerne/ 
IDUd nod) in domo Parochiali ifl / t>nC fiet 
bei; Cer 3n»emat(on bifincen rolrc, Cem -Oetm 
N. Cer Hbjiig gebuftre / vnC Cie Iwrcdcs (uet/ 
ffarrtn fetuiclg fepen? 

Pro ( j) falie fieCie iftben cen a dem / n>ai 
noet inner nnc auffer feiner jurisdiftion ifl/ 
ben Jbjug iuerflanen febulCtg / ob Cie (f rben 
CerbunOcn/onC Cafjin f omen angcfialien »er> 
Cen. Caji fi: ades cas jcnfge/ roaa auffer Ceft 
ODerm N. jurisdidtion vnC vmter jf)r Cer <£r' 
ben ^)et!|d)ajfien protoftion ifl/ bep jfiren ifb 
Cen erbffnen 011C anjeigen muffen/ tu Ceinf n< 
Ce/ Caji ifjme Cer 2b jug Canon aud; jufomme? 

6. Oa Cer J)tti ju51. fein oorgeben jus 
dctra&ionis ocer 2tbjug« ©ereetrfame befirle> 
(en/C!e(?ibenabercontradiciren/ »nC »ner< 
fblgi OiecteenS/ nictr gefianen tourCen/ fub 
quo judice, Cie cauta juvcmilireil ? 

7. Salit aber gleidwol in calu contradi <51i- 
onis.cer ^)en N.detaSo proccCireni rnC rl(« 
leiebi aud) non attenta oblata fuibeienti cau- 
tione, cie nocb antrefenCe mobilia, nletf alleln 
ditan arrcfliren / fec)uc|lriren/ fonCern reell 
t« mobilia, & qua: diuturno tempore frrvan- 
do (crvari nequeunt , vlOefcbidl gor anfaScil 
cnC abfutjren moefiien : mac Cen sErben sn< 
$IHV 
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r&un/ *nb twfdier jtfafr / atuft quo medio & 
remedio fcljCgcn juproccditcn/tmbpro recu- 
perandis bonis hxrcditatis|Uagirc fnjnWCtbC? 

/. N. D. N. I. C. 
ftiinMfcfett Decifion wb 2tuffl6fun$ 
?^k»ors<|<9ttr $raa<n / if? crfilid» pro evi- 
dentiali juprxmittiitn / bflf futndmblld) bfp 
b<nCar()o[ifd«iva«(b in &mn£mf$4jfif«n/ 
territorio, ianbtn tmb^otradflisfriKn; Me 
clerici oto ©«ffllick wU) fmtptlfebc / fo jU 
Pfmtn/ Gaploneyai/vnb antorn bcr^icicticn 
officiis legitimi vacirt,fb ®ol outfc j(ft btvtfr 
Hd?c ©uret/ ©ulrm »nb ©cfoilbm (bann big 
£>rf< ttitH immobilia otxt K$<n&< ©iittr ctu* 
(jalbrn fojn foflen/ alfb bcrcnt»cs<n f ctn © rcii 
ifl) all« vdrlkbcn jurisdidion, ^oraidjfia* 
t c« / 3»an$ ©nb ©taalr / burd/aufi exempt 
tmb fufcr^et t fonbctn tnjcfamp/ vnb »nja> 
fcfctfb<n/b(fj <£cvm ordinarii Ecclcfiaftic* ju- 
risdidioni fubjicirt, JUgCt jun t>n& VlUCTOOrf* 
fen ucrblclbrn. 

K Certum enim cft , jure divino, omnes qui 
facris vacant , Dei peculium dici, & feledum 
quendam populum ccnfcri: communi juris- 
dictioni & oneri abfolutc non cxpofitum. Ge. 
nef. c. 47 • v, 32. & 26. Exod. c. 19 . r. f. 6 . Nu- 
2 mcr.c./. v. 4 -f. Esdr.c, 7. v. t4» Qua ratio- 
ne Jchova ip(e levere pricipit, ne quis tan- 
gat Chrftos foos,/.Paral. 

Ac licet Clericos, Magiftratibus fcculari- 
bus eminentioribus, & olim parui (Te, atque 
criamnum in locis quibusdam parere, luut 
inficiandum fit : tamen viccverfa, nemo fanus 
negabit, longe aliter ic rem habere, li clerici 
peculiarem & proprium Tuum Magiftratum 
nabeanti recognolcant.Nam eo cafu diftin- 
&i lunt Magiftratus,& diftindx jurisdidio- 
nes. Ac Jehova Deus, qui fccularibus Ma- 
giftratibus fuos fubditos obedire jubet , eis- 
demq; jus & honorem debitum attribui prae- 
cipit: idem ille Jehova Ecdefiafticis Magi- 
ftratibus fuos fubditos parere, & illis fuum 
| jus & dignitatem relinqui mandat. Eli enim 
uterque Magiftratus a Deo, Rom. eap. 13. Ut 
proinde interpretes noftri huc rede transfe- 
ram & accommodent id, quod vulgo dici G>- 
ict : Divifum Imperium cum Jove Caefar ha- 
bet, Paul, Caftrcnf. confil 229. num 3 , & eon- 
Jil. 2 i 6 .n.i.f*rt.i. 

4 Et 111 hanc fementiam extant novcilz Im- 
peratorum conltitutioncs, qua: clericos a fc- 
cularium M jgiflratuuin jurisdidionc,lolvunt 
& liberant,/. pUf.it. J. C. de SS. Ecclef autb. 
item nulla commoditas. & autb. flatuimus. C. 
de Epife. & C/rr. 

Et quidem, quod non (dium perfonar, fcd 

^ & rerum fuarum ratione, clerici a jurisdidio- 
ne fcculari (int immuncs.patcfcit exinde, quia 
communiffimis interpretum placitis receptu 
Ac comprobatum cft, clericos ne quidem a- 
£tiooe reali, coram judice fcculari rede con- 
ice forum judicis Laici boc etiam ipfo 


cafu fequi. Sicquc Legiftar & Ci viliftx in fuis 
Prxlcdionibus, Commentariis & tradatibus 
communiffime fentire folent. Vantius de nui- 
litat, ex jurisdid.n. ? 4 - Covpnuv. profitear, 
qua fi. eap. I. n. 4* ttrfi quarta conclufto. Mc- 
noch. de arbttr. judic. quefi. caf. 246. num. j. 

& de retiu. pojf. Remtd. 3. num. 3 S 3 • Kaphacl 
Cumanus, in I. lubemus. n. j. C. de SS . Ecclef. 
Itemquein confiltis, refponfis, detifionibus 
& obfervationibus fuis. Oidrad. confil. $3. n. 

3. & 6. R.ot iydefet. eompet. decifir. num. 1. i» 
antiq. Franc. Mare, decif. jjo. num. t.pait. r. 
Afflid. decif 3 »0. n. S. & 9. Maranta, conf.}7* 
n 3. Grammat. decif 61. n. 2. &feqq. Johaa. 
Petr. Surd. confil. }<?i. num. io. vol.3. Vincent, 
Honded. confil. 3. nu. 21 . vol. /. Sed Se cano- 
nes, eorumq-, interpretes affentiuntur, c. per~ 
venit, extr. de immunit. Ecclef Ancon, Butr. 
in eap. confiilutts. nu. # extr. de tn integr. re- 
flant. Andr. Barb. tn eap. qualiter. Abb. 1 Ind. 
n.S.extr . de judic Joach.Stcphani, tn tnfttu 
lur. Can. Itb . /. eap. 7. u. 7. 

Hujusquc juris rationes funt evidentes, & 6 
prorfus inevitabiles. Tum quia inconcufta, 6c 
cx ipfo jure naturx duda regula cft; quod 
bona, res & patrimonia, fequantur perfonam 
& conditionem perfonx. I penna. C de mojf 
tefiam. Albcric. tn ditt. autb. flat utmus n. 6. 
Ancharan. confil. 12. num. a. Bcrtraud. confil* 
121. n. 3 . vol. 3. Maranta, confil 37. »• d. 

Quodque perfonis exemptis & immuni- 7 
tatem habentibus , res quoq; & bona earum 
exempta & im munia fuit, tradit Gilnunn. in 
Sjmphorem. part. i.tit. 7. vol. 4 »« 14.fol.46i. 

Tum quia judex perfonx, cft judex bono- g 
rum ad perfonam pertinentium. /. 1. & 1. 1. ff. ' 
di tutor & curatorib. dat. ab bis. I. 6. ff. d. 
vtrbor. obligat. Oidrad. confil t3.1t. 3, 

Tum quia bona & res funt accefforia per- 9 
fonarum, eisque cohxrent. l.in pecudum, ff. 
deufur. Oidrad. did. confit tp.num. ij. Tum r Q 
quia prxeipue id in perfonis Ecclefiafttcis 
procedit : etenim , qux Religiolis cohxrent, 
fimplicicer Rcligiofa cenfentur. /. qua Rs/s- 
giific. ff. de rei vindie. Tum quia res & per- tI 
fonx Ecelcfiafticx, utpote cohxrentcs inter 
fe, diverfo jure ccnfcri neque polfunc neque 
debenr. /. eum qui. I. rerum mixtura, ff. deu~ 
fnrp . Tum quia minus dignum, trahitur a mt- Ix 
gis digno, c. quod in dubiisttxtr.de confecrtt. 
Ecclef. Tiim quia jurisdidiones non debent 
confundi. Gail. /. de paee pubi. cap. 13 . n. tj , ' 
Tum quia cftcdu ipfo , qui potiftimum con- f 
fidcrari folet & debet, adio etiam realis coo- * 
tra poffcffurein, atq; adeo contra perfonam 
intentaturi dirigitur. I. non alnus, l.fedfi po- 
ftuletur ff de judic l fn. Cod. fine cenjit vel 
rehq. Oidrad. d. confil. $3. n. 3. in prine. Ma- 
ranta, d . confil 37 n. 6. & feq. Facir,quod cie- 1- 
rici non dicuntur cives , nec veniunt appella» 
tionc populi, per text . mi. placet. C. de Epife. 

& C/rr. ubi habetur : nihil commune habere 
0 Cleri- 
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Cfciicos cum publicis S&tonibus, vel ad Cu- 
riam pertinentibus, cujus corpori nonfunt 
annexi, &c. 

\6 Quamvis porro Clerici de populo aut di- 
ftri&u effient ; eft tamen fpecialitcr provifura 
per fumum Pontificcm,fub anathematis vin- 
culo; ut nulla lex, edi&umve Principis , quo 
alii afficiuntur, fub quocunq; praetextu, etiam 
boni publici, liget Clericos , etiam quatenus 
effient de diftri&u, ut habetur in c.t. extra. de 
immunit. Ectlefi in 6 verf aut licet tpfa Ecclefia 
vel per fena, vel res hujusmedi fint infra silerum 
gy difiuiium, vel territorium conflit ut a. Sicquc 
fiartolus in l. ai infirud tones. 9. C de SS. Ec- 
clef tenet, qu6d Eccldia & Clerici etiam bo- 
norum immobilium ratione, haut teneantur 
contribuere, nifi effiet onus reale, vel e flent 
predia tributoria. Et in L placet C. dici. tit. 
diftin&ioncm pofuit approbatam a Canoni- 
cis, quod quardam fint munera vere realia, 
impolita ipiis praediis de confcnlu Principis, 
& dicamnr tributa: & ab his Ecclefia non eft 
immunis, etiam de jure canonico, c. tributu. 
18 u.qtuji.i . Quatdam lint munera realia, qu* 
imponantur pcrfonis,pro rebus, & haec pro- 
prie appellantur Colle&ar, ad quas Ecclefia: 
non tenentur, Jafon. in l. placet. 2. lettur. C. 
4 . tit. de SS. Icci. Corn. confil. 72 coi pen. Cr 
fin. vol. 4 . Surd. confil 2. vel . 1. & confil. 1 vol. 
3. qui fatis defendit hanc veritatem, & ibi »• 
30. allegat Dd, Quod etiam concurrente bo- 
9 no publico , lex fecularis Principis, non liget 
Clericos, nifi a Pontifice fuerit confirmata, 
Fortun Garfi d. ultime fine uirtusq j laris, a n. 
J0 isi.ad 16S. Burlat confil eoo.n.so. Hincque 
dicunt Dd. confuetudinibus Laicorum, Cle- 
ricos non ligari. Cyn. in I. ». in fin. C. qua fit 
longa confuet. Ant. de Butr. in rubr. de confur - 
tud. Ducn. reg. ij;. Capella Tholofan. decifi 
ijj. Franch. dtuf.Hs. & 411. Capyc. det i fi 
9%. Sicquc Ecclefiaflici, non tenentur pratfla- 
re homagium Principibus Laicis, etiam tem- 
poralium bonorum ratione. Innoccnt. in cap. 
folttts. de major . & obedunt. Abbas, in cap. ve- 
mens.de accufat. Et tandem Petr. Rcbuffus, 
tn cenfiitnt. Regni , tom 3. rit. ut Laicinen con- 
veniant. n. se. Icribit : eos, qui Conftitutioni- 
bus pro Clericis nimis contrarii funt, ficut fu- 
t mum dcfcciffir, & cor eorum aruifle. 

2 $] 8**^ anbftdfl au dj pro evidcntiali prar- 

mmircn/ba(jntd?ralUin M( clerici obcr<Pri<* 
fUti un6j^r<@ui<r/ folang fit imlckir/bct 
®<lflidj<n jarisdi&ion engogen: fonbcrn aucb 
btt Magiftratus fecularis ftct> ffiur £rbf<*affr 
mcbf «njunciWltcn {>ab*. Etenim bona Cleri- 
corum gaudent privilegio Ecclefia-, juxta no- 
tat. per gloffi. & D J. in cap. ex literis de pign. 
& tn cap. cum fit generale, de foro comptt. 

M Quia bona fequuntur conditionem & pri- 
vilegium per fonar, & non ccontra. l.e.c.qui 
& quand. quarta pars. Hocq; dominium di- 
' tuorum bonorum , per mortem clerici non 


eft omnino abolitum : quoniam hereditas ip- 
fius, penes quem eft dominium ipforum bo- 
norum, reprzfentat perfonam ipfius Clerici, 
ex teftamento, vel ab inteftato decedentis, ex 
tegula i bareditas. ff. de acqnir. rer. dom. & 
l. hereditas. C. depofiti. & ita firtnant Jacob d. 
Arena, Bald. & lmola, in l. illa infiitntie. ff. de 
bartd. inftit. ad declarationem gloffie tbid.cquz |i< 
dicit : quod per tcftamemum quis disponit de 
rebus eo tempore, quo fue non funt futurz, 
propterea fatis eft, quod quoad voluntatem 
fuam vtl expreflam vel tacitam (qua: militat 
in fucccflioncabinteftato) dicantur effic fue. 
Ergo ftatutum & Magiftratus fecularis, de his 
non poteft disponere : quia extra jurisdi< 5 Uo- 
nem ftatuentium funt conftituta.c.4 nobis.de 
fient, excomm. c. ut animarum, de confiit. tn 6. 

Quia item Statuta nec dirc&e nec indiro- 1 7 
3 e poflunt afficere perfonam & bona patri- 
monialia ipfius clerici, propter dcfe&um po- 
teftatis, ut declarat Anchor. in repet, c . cano- 
num Statuta, de confitt.in //. qu. verf. fed hic 
quaro de quafiione . Ergd laici heredes a de- 1 8 
rico inftituti, approbando tcftamentum, vel 
ab inteftato adeuntes hereditatem, ipfius cle- 
rici bona & hereditatem, que adhuc clcricu 
reprzfentat, neq; tacite, neq; per indi redum 
affici cenfcntur jurisdidtionc laicorum: quia 
per mortem derid non defierunt efle fua. 

23 nb (>al t Ub biftflttdnung / mir mefirmi 
Otccfcf^jrun&tniubeildrcfcn/lxrfnrtt^cn 19 

norig/nidl <n ben conftitutionibns & decretis 
Synodi Diocefane Conftantienfis , de Anno 
1609. part. 4 tit. e.foi 172. ubi caufe Ecele- 
fiaftirz rcccnfentur.quz de jure & immemo- 
riali tempore ad forum Ecclefiafticum Con- 
ftantienfc pertinent, fblgtttbc SBotf ju&cfm* 
b<n. His annumerantur caufe ratione perfo- 
narum, que in judicium veniunt : quales funt 
caufe omnes, qu* contra clericos noftr* ju- 
risdictioni fubje&os moventur, five rcalcs.fi- 
vc pcrfonales,five civiles, five criminales fint, 
etiamfi eorum hereditates, & bona dcreli&a 
concernant. 

gufftio prima cr fecunda . 

2 (ufi f)urorft<h<nbtn cvidcntialibus (xqibt 

fitb fdbflcn/ bof W< welrlitbe ObrfBfcfl / bifetf 
^)mn9>farrotf ^3crlaffcitfcbaffr / in ftm njc^ 
Wtlecrcti«n/invcntir<n/obfr anbtrn a&um 
jurisdidionalem excrcirtn » 11 t> ttrubtn toti* 
n<n. 3n >23<ben{fun^/ btr 2(bij<florbmr nxtet 
■originis, nctb alia ratione bifer fyxflbafft ju# 
grtian/ fonfctrnalg c(n ^)ri<f?<r ®nb gdjiltctc 
9><rfon/Da&on «Utrbin^j exempt »nb btfrctjcr 
gc»<f<n. ©ofepb aud) bie©ur«/barumb » 
anjtfjo bfr0rrlf in^fampr in bem 9>fan^a«fl 
btftnbflch/iMldjcg jmiorbcrfl privilcgirt, aucb 
016 ttn bonum Ecclelwfticum.bcrfdbfnjuris- 
diCtion dOkinig tntcrtwnrorffen. 

33nb in^Iddjem / btrtir^ &<<cben au fot* .. 
fu^rr/bafi aud) efn<* ‘Pfancri i<r(a|f<nf«t)affif 5 
na^bcjfcn ^obr ober XbUib<n/b«r ©<i|Ut4?<n 
jurisdt- 
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juris didion ’jug<f(jan Wtbkibc. Cumque hz- 

# redicas vice perfonz detundar fungatur. J.ia- 
fitt. de baredtb. mjUtuend. §. i. inft. de Jhpulat, 
fervor. I. non minus, sn fin. ff. de bar.injbtuend. 

Ideo MagiflratusEcdeliaflicus, in defundi 
3 4 fui hzreditatcm, zq; ac in ipfum dctun&um, 
juris didionem fuam jure exercet, & v. gr. har- 
reditaria bona deferibi, & in inventarium de- 
ferri interim rede procurat : ut in ii m ili tra- 
dit Erncfl. Cothm. refponf. Academ. 19. n. 43. 
Et cfl etiam eum in fenfum, deciiio expreifa. 
H Fran. Marci deeif. Far lamenti Delpbin. part.i. 
decif. soj. Et Aufrcrius in fuo trail. Arrefioru. 
c. 97. refert , Archiepifcopum Bituriccnfem, 
fuiilc in Curia Parlamcnti receptum contra 
Ducem Bituriccnfem, ad proponendum pof- 
% , fcfTioncm, de conficiendis inventariis bono- 
rum mobilium Clericorum fuz Dioc ociis, ia 
jurisdi&ione temporali didi Ducis defuu- 
dorum. Ac fi qui dtflcntiunt,de quibus Cho- 
kicr. de exempt. part. e.quafi. 20% u Ium inpri- 
rsjs Galli , apud quos Clericorum jura mul- 
tum dunt rcflrida. 

0oi|f jugltid) ut acbfiuiicmimn/bafj bfc 
17 hzredcs Laici Mfcm JJ)cnn metor/ fonbcrn Dcra 
{)0itol6blicbfl<li -Oaun JDcficrrcid) «ntcraorf* 
fen fctyli. Ita, ut licet hereditatis j«s jam im- 
mutetur illorum rcfpc&u: non tamen dui 
polTit , dominum territorii habere jurisdi- 
ctionem in illa bona. 

Oua/iie unia. 

bifer quxition btu teb vnjwcfffirlfg bcr 
$ ffiemung/bati bic mclrlictot £>brigf<it/ von an* 
geregrer gttfilKtocn 23 erlafftnfctoaffr gamj Id* 
nen 2lbju$ jufortcrn/ bcfonbcr* nactf ftlbige al« 
kiu an mobilibus onb actionib. b<|]c()<r aucto 
bcr fctllgc defun&us ftin ltgcnb@urbcfcj)cn/ 
fo bcmMagdlratui icculari rauonc bcr juris- 
di & ion omernortfen g<t»cf?/ob<r wn fribiget 
bcff curer tvorben. 3nnia|f<n bami jugUtcto bcp 
ben © vaugcii j<fccn/|b ter 2ugfpiirgff(fc<n (Son* 
fcjjffoh iUgn^an/bk Pallores tnb Miniflri Ec- 
clciiaruin ( ouUtoc bcy nuirent fonft nictor fo 
{jocto/ai« Die vSarboli fcb< fprtefier bcfirci;Cf / fon« 
beti! bafancofur|tlid)(ii Dbrlgfcit rnbcrttorf» 
fen jufcyn cractorcrj von bcrglcictocn onere im- 
munes gtfjaKtll tvcrbrn. Et ita Dnn. Confi- 
florialcs Brandcnburgcnics 1. Februar. Anno 
1612. pronuuciaflc, tcltartir Schcpliz.in con- 
fuet. Mari bu, part. 3. tit. t. §. 7. n. 6. & feqq. 
quem refert & fcquitur Mattii. Beriich. pars, 
j.eonel. /a. n.39. 

Et ratio hujus decilionis fat evidens efl; 
quia jus hoc decimandi, vel decimas trrogan- 
’ 9 di, ben jcjkntcft ‘Pfcnntng fur ben Ibjug jufo» 
bcrn/ugil.bus Ce junsdicfionahbus annume- 
ratur, Dv pertinet ad ordmaiiuin judicem: ac 
oon irrogatur, nili ei, qui vel civis fuerit, vei 
alias juusji&ioni illius, ter |icf) D<b 2bjug$ 
atimabl/ fubje&us cif. Andr. Gatl prall.ob- 
ferv. 3 i . » 9. lib. 2. ac faciunt tradita Bcrl i chri 

• totn . $. (em L)2. n. 19. Jam fupraauicin dedu- 


ftum efl, Presbyteros, aliosque clericos, tim 
perfonz, quam bonorum luorum ratione, 
jurisdidioni civili fubje&os non efle. 

QBcil bann bifc Dtfj gcwcflcn ^fanfxrm 40 
©uter / bcr aclrlirtocn Obrigfcir ntefer onter# 
ttorjfen/ barvon and) ber $>fan(jcn ©. Hic- 
malo tribut, colledas 0«ur obcr terglcictjcn 
&cf<bn>crb gegeben.- 2Kofolg(r(eolfcbli(0U4i 
5uraup/ bab ft< «utb mu fciucr ^acbficur b<» 
fcf?»crbt ®crb<n mdgCll. Etenim ipfa vos & 41 
notatio nominis, Siacfcfcfccb 1 ^dcbfltur/ oDtr 
$?act) 4 b|Ug/ fatis probar, de iis tantum bonis 
agi , de quibus ante difccflum onera illa prx- 
ft ita, & Magiflratibus loci foluta fuerunt. Ac 
res illr, quas Clerici hxrcdes fecum auferunt, 
fub oneribus Magiflratus eo tempore, quo a 
Clericis pofTeffa lunt, nunquam fuerunt. Er- 
go etiam de illis non poteft peti , & exigi illa 
decima bcr. ‘Dfatfcfkur. 

Et dccimz iffz ea de caufa, & ex hoc fun- ^ 
damento dantur , quod ex bonis, quz emi- 
grans fecum aufert , Magiftratus ejus loci, 
Collc&as, aliaq; onera ante percepit, & por- 
ro percipere potuif1ct,ni(i ablata luilfcnt: ut 
proinde non (it iniquum, colledarum one- 
rum eoruin loco, vclut in compenLtioircaJi- 
quam,cx bonis, quz auferuntur, decimas reti- 
nere. At vero hxc caufa & fundamentum, ut 4 j 
in bonis, quz Clerici lecuin ferunt , edi Jt : 
Cum res mobiles , quacunque etiam illz hnr, 
ab omnibus oneribus lint immunes. Ergo& 
jus ipfum dccitqas capiendi ut ccflcr, necefle 
cfl. i quod dtfla.ff. de paft. i * digere §.<juam- 
viuf.de jute putron.iip. cum cefinte extra • 
de appellat. Facit etiam illa regula juris vulga- 44 
ta, per quam id, quod dtre&b heri nequit, per 
cdnfequcntiam agi prohibetur: quodq; una 
via prohibetur, id neque alia via concedi de- 
bere jubet. C> cum qutd probtbetur- de Reg. i. 
in 6. Phdipp. Ponius, in terminis, confil. it 4. 

». 10. Imo, uno prohibito, prohibita voluit 
efle omnia, quz inde fequuntur. d. cap. l.fin. 

C. de ufur. rei judicat. L legem. §.fin. C. de 
naturalsb. liber. At fi Magiflratui Laico jus ^4 
efle dicas, bona clericorum mobilia deaman- 
di, fequerctur, ut quz bona collc&is dirc&o 
gravari non poterant, per confequentiam o- 
nerentur : & ha concederetur una via, quod 
altera erat prohibitum, id ,quod heri non de- 
bet. per u. cap. citm quid. & dift. legib. 

0o mag aud? tn f<mcn oxg gtfagt werben/ 47 
bab glcicbrcoi tin clericus ob(t^rk|kr/t»antt 
<r fclb|f {jmrocg jit()<f/frin 2fbjug jugrbtn/t>cr« 
buiibrin (herju aber/ nadj bcffcn ^ob« f<m< 
ben/ bu tvcltiicb* 0raub6angcflung( ourbm 
fonmn. 'X>am\ blfcm (E «uwurjf btrcfi^ in evi- 
dcntuli iccundo bf g(gnt(/in b <m Daftlbf? au^ 
g(fu(jrt/ quod tam de jure communi, quanv 
fccundu Synodaha decreta Epifeopatus Con- 
flanticnfis, ttntfl clerici ifrbfAaffrvnb (fnrct> 
loffcm ©uret / bcr gciflhcfecn junsdidion fn# 
icrworjfcn terbUibeu. 

O 1 Cum 
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i6o Fartis 

g Cum utpote hzreditas , vice pcrfon* de- 

* fundi fungatur. Et facit, quod hoc deciman- 
di jus, non pcrfonam hzrcditatcm illam pe- 
tentis & auferentis, fed potius pcrfonam de- 
fundam^ ipfam hzrcdiutem fpcdat:adco- 
que jus realc exiftat, & propter perfonas re- 
bus imponatur. $. 2Ufo audj/fo bcr \fta(fc|Icur 
(jalb. SX. 2 lbfd?uoju Dvtgtnfpurg. Anno 1594. 
Schcpliz, ad conjuetud. Brandenburg parr. 3. 
tit. I. §.7. fub num.10. 

Non igitufobftat, quod defundi haeredi* 
tatem exportaturi, fint forenfes. Nam in ju- 
re decimandi, non pcrfonam harreditatem pc- 
, tentis &aufercntis : fcd pcrfonam defundam 
& ipfam harreditatem fpedandam cfTc» fupra 
di&um eft:, Deinde, cum Magiftratus Ecclc- 
fiafhcus luam diffindam ac pecularcm habeat 
jurisdidioncm,ccrtcctiam forenfes fuos ha. 
bere confequitur. Nam fi quis peregrinus, 
cum laico quodam contrahat, vel quali con- 
trahat; Peregrinus ift c Magiftratui fcculari 
eft forenfis. 

Ac fi quis peregrinus cum clerico contra- 

^ ° hat, peregrinus ille Magiftratui Ecclefiaftico 
eft forenfis. Uterque igitur Magiftratus fuos 
habet forenfes ; & per confequens objedio 
ifta non oppugnat, (ed propugnat immuni- 
tatem etiam defundi clerici bonorum ratio- 
ne. Nec porro impedit, quod dici polTct,mu- 
tatione perfone, privilegium mutari, l. per 
procuratorem. ubi Bart. n.3 ff. de acquir. bar. 

31 Relpondetur etenim, quod in iftis termi- 
nis nos non verfemurj ncqfrnim de privile- 
gio quarimus, fed de jurisdidionc, & in fpc- 
cic de jure decimandi : fcd neque de harfedis 
perfona defunda Si Magiftratu, cui decima 
ea debeatur, quzrimus. Quemadmodum au- 
tem Laico, qui haeredem extraneum reliquit, 
mortuo, jus omne, quod ille habuit, plane c- 
vanefeit , & tamen de bonis ejus Magift ratus 
fccuiaris decimam capit : Sic eodem quoque 
jure, Magiftratus Ecclefiafticus , in fuoium 
fubditorum bme inde per mortem abeuntiii 
bona.rc tmet fuam potcftatcm,& impedit qi;o 
miniis Magiftratus I ccularis «eam detradio- 
nem tacere poffit. Deinde mutatione perfo 
na:, ita demum mutatur privilegium, li per lo- 
tia litcaufa immediata prwilcgii. BjU.i» rub. 
I.;. C. de ufur. At privilegii hujus caufa nn- 
nicdiata, non eft pcrlona, fcd dignitas & be- 
. neiicium canonis, ac jqrisdidio Lcclcfiaftici 
Magiftratus, ut proinde theonca ea, huc per- 
peram accommodetur. 

QBtil fludj fclfc Itllrbt Dbrtqftfr nftfct in 

poflcflionc, vel quali (idi btfinOtr / »cnD« 
«IrtfTIldxn »p<rfontn 53 trla|]m|cbujfr/ bcrglct* 
ctm 2lbjuq «njufcrbrrn : S# fati in.in biUtcfe 
fiix bffimal f;inm 3 nfang maeben. Quia jus 
hocce detradionis , non mfi ipeciali privilc- 

• gio, vel diutina confuctudine Magiftratus libi 
arrogare potcft. Tbomingius dectf.26. rujt* 
Rauchbar. Ubr. 1. qua fi. if. a prine. 


Quarta, , 

Et certe Magiftratus probare debet, jus 
id libi competere : tum quia , qui dicit, non 3 
qui negat.probarc tenetur. /. a.ff. de probat, t 
Tum quia libertas & immunitas perfona- ^ 
rumae rerum praffuinitw, donec fervituu * 
exad ionibus cas fubjcfbs clfe dcmpnllrctur. \ t 
L altiu t, C. de fervitut. | 

Et ea przfumptio cumprimis locum habet ^ 
iu clcricis,qui Ii proprii loquaris, quoad ju- 
risdidioncm laicalem nullo modo fune cives, 
neque iitcolx, neque. civium vc» incolarum 
appellatione continentur. v 

2ftij<i}0 jufltfcbnxiqcu/ba^notb (Irfrtfg fmn 

ttlU/ob Dlfcr Dl( omnimodam & regalem 
jurisdictionem, obtr aucfc fdbtqt in rorum (j j* 

!><• 2)fl ftingcgdi Dfjicd jus fccr&cgaliffrcn t>nb 
t)o()in £>brfgfw/wic bcratr obeti crnxhnt/ an* r 
(K»<M 3 I/?. eleganter Schcpliz. ad lonfuetud. 
Brandenburg. parr. 3 ut. t. $. Jj.in pr. n. a. 
ver/ jure autem Saxonico. n.3. & feqq. ubi na 
'facultatem juridicam Academiae Fraiicofur- 
tcni1sj0.Novrm6.it. ista refpondifTc tcllatur. 

Propterca quod ejusmodi deductio Iit in- 
ftarvcCtigalis Icu gabelU. Cotliman. [ib./m- 
gul, con/ultat. Academ. confit. 19. inup. multa 
& vana n. 3. C T J'eq. Rauchbar. pari , /. q. 1/. 
n.3.& feq. . Vi 

Jguarta & quinta gtujho. 

Obfk>oi von jcltbtn^raqtn aiit>tc juftanb* 

!<tl ntcbr fontxrd nen^/perca, quarad tertiam 5 i 
Quarltionein jam modo deduda lunt ; jcfocb 
btn icb b<r iKtlnuiig/ 6 a^ nod> nnntqcr foftbc 
Q&rlcbwtrb ton Mfcn ©utcrn jucrjf armi »<{• 
cb< |ifb ju jttun 2 fbldb<n 0 1 vel, tempore 
adita: harreditatis , (n ftfprt JpCrm territono 
cbtr 'potmdjfijftlf itttbf bcfunbrn : QBefl bt« 
f orab felebe ®?obilicn jut>or nlmtald rcr|lcutt 
tvorccii : 2 llfoautb nur fcintr^acbflcut jube* 
Icfctfcrtn fcijii. 

Quamvis enim, fi quis hi aliquo loco do- 
micilium habuit, & ibi deccflit, mobilia vero ^ 
in alio loco cxiftanr, tunc gabelia hzc detra- 
ctionis non Magiftratui domicilii debeatur, 
usqueadeo,, ut li in loco domicilii jus detra* 
dionts non fit in uiu, fcd in loco, ubi mobilia 
lita fuut.ufuipciur, detradioni omnino nui- , 
lus locus relinquatur: propterca quod mobi- 
lia boiu femper pcrfonam domini fui Icqui 
dicantur, iu, ut quem ille Magiftratum agno* 
fcit.t jui jurisoidioni bona mobilia obnoxia 
lint:lkrlich pari. 3. comi. / 2. n.6t. 

fan bift confidemtio auff qc§cn# 
vcni^d) Sali nubt drjogcn nxrbtn: 
h<n/btt ucrflorbcnc ^farrtr fefn domicilium 
m b<m «pfarjjoff/ol* tu cmtin btffmmi tydifii 
|0 btr lecularj jurisdictioni u(d)( viitcnvciffcn/ 
9<(jabr }tmia( feiutr ^crfcn (jalbcr omni mode 
exempr qcmcft : 2 liCb of«tC ba 0 bft nomina, 
jura, admncs&pecuniz lub ufuns expolita:, 
li penes torenfem fru extraneum fuit coniti- 
tuta,a Magilfratudoinicili defundi decima- 
ri nong»dnmt. Schultcs, tn addit, ad Modejl. 

Pijfor. 

* • 
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Piftot. quift. 124. num. I2f. & feqq. Tufchus. 
prxtf. conci. ht. N. conci. 62. num. 2. fub fin. 
4 i Quia nempe nomina, de bonis efic dicun- 
tur illius territorii, ubi eorum exadio de ju- 
re, & de fado fieri poteft : Schuhes, d. q. 124 . 
num . 131. & nomina feu adiones inhaerere di- 
cuntur ifti loco, in quo contradus cft cele- 
bratus : Jacob. Schultes, d. I. num. 132. & feq. 
6 ^ Deinde Statuta non extendunt vires Tuas 
extra territoriuum ftatuentium, neque com- 
prehendunt bona extra jurisdidionem eoru 
lita, fivc Statuta in rem, five in perfonam fint 
concepta, lacd idem Schultes, Jitpcdttt. qutft. 
64 124. n. 134. & feq. 

QSetorab fonnen jenfge ©urcr anje$o mff 
Dem 2 lbjiig ntcbf gravirt tterben/ itefebe Der 
4 abgelctbrriPfarrcr fcinen $rben berj lcbcnDfgcm 
itib geftbencfr/ itircflitb tradirt, ton felbigem 
aucb al* balD au^ Difcr -Oenfebuffr genommen/ 
*nD tmer D<£-C)otblobli<bftt£auf? Deffcrreicb 
$ 5 tnffreifbare fanDsDbrfgfctr gebracbf worDen. 

Nam & in mortis caufa donatis, jus detra- 
dionis locum non habet, & donatarius ejus- 
modi gabcllam , dc his donatis lolvcre non 
tenetur; nifi etiam in ftatuto cautum fit, ut 
quoque de contradibus, & qualibet expor- 
66 tatione bonorum gabella folvatur.Tum,quia 
licet mortis caula donatio legatis & fidei- 
committis zquiparctur: illud tamen procedit 
tantum quoad cflfcdum ; quoad principium 
vero , folennitatem , ordinationem & produ 
Bionem in effe& formam, potius contradi- 
bus annumeratur. Ccphal confit. 49f- nu. 36. 
Roland. a Valle, enfil. »2. nu. 20. vol. 2. Co- 
varr. dd rubi. txtr. de teftam. pdrt.3. num. 2. 
& feq. Tum quia in odiofis donationes mor- 
tis caula non funt indar legatorum; fcd vicem 
contraduum obtinent. Cujac./iE 2. dd Afric , 
in i. fi fil tofum. 23. ff. iemort.cduf. donut. 

Statuta autem ejusmodi detradionem in- 
ducentia, ede odiofa, in confcdo cd. Rauch- 
bar. qu 17. nu. 26. & feqq. p ah. i. Tum ouia 
Statuta tale jus inducentia proprii, & quidem 
Aride funt accipienda : ncc de uno cafu ad 
aJium,etiam ex identitate rationis funt exten- 
denda. frr/wrx vulgdtd. Donatio autem mor- 

69 tis caufa Legatis & Fideicommittis non vere, 
fcd improprie & perfidionem arquiparatur. 
§. t.verf.ut per omniafer ) . inftit. de donut. 

gudfito ftXU & feptimx. 

<£<\) Dt|en ^ragen/ btn ido erjllicb Der SDfef* 

70 nung / tteil tennurlfcb foltber ^en / fo Difett 
2 lbjug forDere / Der viarbolifebeu Ovtligfon j 11« 
gagati/ felbiger gegenttctngc 0acb/ coram 
judice Ecclcliafbco.aljj Defj •OerwCSifeboffa 
iu (SofTnn»} SrfU.©n ai#nDfg maeben tnuife/ 
jumal baf<lb|l beflagr/ tnD monitoria itlDer 
tf)xt ©naben aupgcbracbf iterDeii ffoem QBcii 
Mutual Dtfc 0 ad )/ Clerici hzrcditatcm & bo- 
na derelida concernirt, Dercfjalbcn per fupra 
deduda, pro nicre Ecdeliaftica ju^alftn fff. 

7 t 23(1D ttelln fur Da* anDer 1 verfe^cn Ove cb» 


tmti Da§ fn Dergleicben Sdflen / Da nocb fTrer^ 
tig/ ob man cinen 2 tbju*j jugeben fcbulDtg/ vi| 
ordinaria , tnD nlete extra ordinem , via exe- 
cutiva procedendum fit , ncc in bona invo- 
landum, prarfertim, cum vir illae cxccutivz 
per fc fint illicitx, legibusque improbata:, ac 
damnat* etiam quoad dfcuin: /. un. C. de 
conduft.& protur. 

Quinimd nc quidem invidiffimus Iiripe- 71 
rator ab exeeutione proccdtt : l meminerint. 

C. unde fi. Dd. in l. un.C. de probtb. feq 

Ac licet verum fit , pro oneribus publicis 7 ? 
exigendis, via cxccutiva Magiftratum loci rc- 
de uti: §• Coges. Nofell.de mandui Pnncip. 
Cravctr. confil. in. n. 1. CT 19. Roland. a VjIJ. 
confit. 3 2. n. j. hb. 1. 

Tamen dcctfio illa multis modis cft rem- 74 
peranda. Tum quia cxccutivus ille proccHus 
non debet fieri cx abrupto, tiAd. confil. fin. 
n.f.fol j. Cravetta.J. confil. nt.n. 19. johan. 
Petr. Surd. confil. i6S. n. rd. vol. 2. neque pro 
libidine & didaionaaffedionc vel volo; hoc 
volo, fic jubeo. Lupus ttuft de aberrat. F.c- 
clefiq. 4. n.t. neque per Fmantiam, Pctr.d. 
Vergnia,apud Butngar. 1« fupr. d. /. plucet. 

Sedprrccdcmc judicis ordinarii & Icgici- ^5 
mi cognitione ac decreto. Pctr. Pcck. ttuil. 
d. Ecclef. repdr.tt c. 29. n. 2. 

QBai aud) dc via cxccutiva in tributis, coi- j 7 
ledis, fimiLbusq;paflim wr.DtnDd gr^anD* 

Uti i(f allefn Don folcbmt cafu Da 

fclbfgc ©ilftr m ftrittiq (Iturbar. Conceditur 
enim via exeeutiva , pro illa tantum re, & in 
illa|quantite, qu* xftimo continetur. Inter- 
pretes in d. I pldcet. Bart. »« /. i, c. d. exutt. 
tribat. Petr, dc Ubald. confil. de collett. 1. n. 7. 

Ac fi aliquid immutandum fit, & tributum . g 
augcridcbe.it; certe legitimus eorum, quo- 1 
rum intcrcfl , Mag-’ftratus cft adeundus , & 
plena caufar cognitio adhibenda: Angcl. in 
l. ult.n. i. C. ubi quis de Curial. vel Cohortul. 
Bald, confil. + 29. n. 1. v«/.i.Cravctta,d. confil. 

111. n. 19. Cachcran decif 86. n. 6. 

®<m oRcm nacb/rb»f wol f(blf(§li(b fol* - 9 
gtn/DaR/ junifall Dff< wdritdje £)brfgf<u de ' 
fado proccDir<n/flri«fg<^tbfcbaffif/oD« Dar» 

«n g<()6rfg< ©urtt anfallcn / arrefllrcn / oret 
gar ju^anDcn ;K()(n f$ 4 </f<lbtg< oot Dcnuiat» 
(Vrlfcben ianDgtrftbf fn 0 (b»ab«i/ 
DfRnxgcn btflagr/jHtnal fefn privilcgiumfoDet 
SbforDcrung DagegcnringeivenDr tDcrfc mod)# 

W angtftfjtn/ in Der nccocrt ^anDgericbrtforD» 
nung fol. ff. & feqq. fur ein €b<6afffin g>* 
balrcn/ wann jcmanD fdrgenominen ;oDer bo 
flagi (otrD omb ein g<n>a(t$afige* oDer fn an • 
Derwcg furgangenel (polium t>nD (fmfcQung 
fefner J)aab tnD ©mer/ tnD Dcrfelben poffef- 

lion vel quali. 

Conftat autem , quod etiam Magiftratus 
cenfeatur fpoliare , fi prxter jus via cxccuti- °° 
va procedat , fibique applicet alterius bona, 
per jiitd vulgdtd. 

tfi 4 . • v €0 ?m 
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1 1 OTiin f onbte «bimniffig W 6p«t' 6«) tuiti 

•9o*lobli*m £aif<rlicb<n £amtmrg<rl*i 
grt <i}li*c mandata crfjalun : 9£d*c« Obtu 
tilBiitfct ftn Confulcnttn ungtlegen / jfinm 
ou* mtijt bdftbtn tuiti) / cmwtterf ba« Fo- 

rum Eccicfiatticum Confianticnfc, Cbrt b«S 
Sulferll* ianbg«i*f 5U ®dngnrtem anju. 
langcii- ®el*<« alitet 60* (alvo faniori ju- 
dicio, von mit gtfnii / «n6 mtt»r wrlMnMger 
' cenfur girmfl fubniittirt ttlrt. Datum 6tn 
25. Februarii, Anno i6$t. 

Subfcriptio. 

C Um nobis Decano & reliquis Dolori- 
bus ac ProfcfToribus Facultatis Juridica?, 
in Academia Tubingenfi, prxfcns juris Rc- 
fponfum fuerit oblatum, fimulquc a nobis 
4 petitum, ut illud (It juri & xquitati conforme 
ac confentancum deprehenderimus) noftra 
fubfcnptionc & publico Facultatis noftra? (i- 
gillo appofito, ad majorem veritatis, juftitix- 



noftro non folum accurate legiflc& relcgifle, 
fed etiam punefualiter atque exquifite (fola 
veritate & fan£ta Juftitia , prx oculis habita) 4 
pcnfiraHc, indeq; luculenter cognoviffc; Au- 
thorem hujus conlilii ad propofitam £»&i 
fpeciem recte, vere & juridice refpondifle; * 
fuamque fententiam (olidis & firmis rationi- 
nibus prxdarc corroboraflc , adeoque uni- 
verfum illud Rcfponfum juri & xquitati per 
omnia conlcntaneum cfle. 

Cujus in rei fidem & approbationem, pri&j. % 
ditto refponfo hanc fuMcriptionctn, per Fa- 
cultatis noftrx Notarium annefii; eaq; om- 
nia publico Dccanatus noftri Sigillo commu- 
niri fecimus. A£ium in Collegio noltro 18. 
dic Februarii , AnnoChrifti, (upramillcti- ( 
mum, fcxcentcfimum , trigefimo primo. 


Confilium CLXXI1I. 

Jh cnftt Teft .tmenti non rite , & fecundum formuUs luris Munuip ■ IT urtemberg. conditu 
ginnarl} »ne Decano, 





• »116 anbcrnDoftoribusber 

' 3 urI|I<n Saculldt / liti) 

5 numer -Ooludifcul ju 3 u< 
l blngni / Das jenigt ic|ta« 
«*_jl mim/ fo tudlunb tfiicobt» 
11,116 iejjemaii autfDini 2 II*&off anjnto 
nue au* 2 lnnaSUigln/|<ini(f(>di*< - 0 aufi« 
jtaiuunlingfl mu (manbttauffgtrl*i: 3 U W> 
f<m ifiic jugdldi tucrMinbal) luit <111 funjKt 
fco* tuolgegmmt* ©ebenefen/ ob nimii* fel» 
tiqif j U «*i btflinblg / obtr m*i cul)(il«n 
fclldi 1 : 211 « Jaben ruit' |clbi<5<« I11 Mmn tucg 
abf*lagcn fbmun / >iu* 6 atauffi 111 vnfttm 
Vtrfomblnen Collegio angercgicS 'ic|?amtnl 
mti Sldfj abgdtfen, »116 erjili* brfimbni/tafi 
1 folAcSurtmou 6 rr £tiif(rli*<» SX<*ldn W* 
mn tueg jtraftt (jaben fan: iiilfrtutgrmg/fd. 
tUqc, ju tinttti icbeii orbcnli*tn ii|iam<m ft- 
bdi jtugdi <r fot 6 f r 11. QJtp Suffi Kbruug ab<t/ 
Mf<« fan J «txmans leijieii 2 £lHhn md;r n(*t/ 
bamr funff jugegen gtivtftn. 

, S)a au* fur 6 a« anbet, m<f)r angfKgi ?<• 

(limum, vermis Surfil ®ur«mb<t3.ianb- 
n*mi« iiclicn »ii 6 jRroffi Imbin folr / mulini 
ti< 6 af<lb|l fiira«f*riboK gormni 6 <r 2 <lla- 
mnitrn giirili* unb MltdlJiib obftrvin, otirr 
jn a*< grnommin ttortm fcpn. 

Forma nantujuc dt-bet impleri Ipccibce* 
j fervaritjuc, ut jacet, intcguliier & ad ungue, 
ac ea non (ervata etiam in minima ijualitate 
corruit aftus, & vitiatur dispolitio.ex quo 
ita transgredituein mintmo dctccui, fieut in 
magno. Grammae, dtttf 79 • M rr- 14 * Riini- 
nald. |tm. attfil.467. and primum num. t].& 
4J. val *. & confil. 247- »• 2». vei.j. Cephal. 
confli. 422. ». 6 . val. i- Mcnoch. confil. 441 . 
j, vot.j. • » i* 


Ac forma Statuti videtur praccifa , nec ei q. 
addi vel detrahi potcli, I-aurcnt. de Pinu,» 
fil. ifi.n 9. caque non iervata, aftus redditur j- 
tunc nullus, Borg. Cavaican.cum aliis allega* 
tis, dcafco.n. 24 dc ludiriii.Riminald, |uo. 
confil. 116. n. } rol. 3. Pina, confil. I4.n.f.& 
d. confil. ifi. n. I. item confil. iij.h. 1. 

Et in Ipecic, precifa etiam dicitur forma 4 
telbamcnti , Bartol. in I. tum quit, d.jnr. & 
falt. itliiot.Gcot.eonfil.it. n ig & fcq val. r. i- 

5fun libi fl* obtr rjigimetrilgtS "idlB- 
mmr ftlntr Sorm fefi Siir(lll*tn QBurnmb. 
mtsni banortctrrns accommodittnr bann Me 
crfl unb an&ir (tfvtbtm/ 6ap Mr lefHwnftc ptr< 
fonrct ©m*rcrf*tlni/ rotl*t« In 9<3in* 
tutriMim Sali nl*i bef*tf|tn. 

60 tviU au* Ne brint 1 vlint vnb fimffrt 
Sorm bafi tln gefituorner ©labt 2fmpi-o6<t 
3 )orff, ©*relbtr/obtr brro gtf*iuorner Sub- 
ftitut ober citi offener Notarius jugegen fe?tf 
btrtn bo* fiiner aU&fe ft* bifunben. 

3nb obwol fiir« briinju 2lufffi*mng vil - 
tnuttmen JtflatrunrS ultt ©<ri*i« 'Perfo* 
ntiinuleln bir brtuenSorm fanbre*icn« ir« 
fotberi/ju btn ie(Ilr(nben 5()tgemi*itn,au* 
ubcrbuOf ber ©iab«< 23 ogt berufftn luorNu : 

211fo / bafi quoad numerum teitium , flln , 
OTangtl fi* rralgn. 

60 luti <« bo* filrrln ftfilrn / bof obuir/ 
flanbntr maffm/ Mn g<f*teorn« ©djrnbtt 
batbn» 9<tu<|i/onb btr ©iab«cogi btfi©*!ii> 
ber«©tell in Mnentucg fuppliren fan. 

Quonam forma minime per arquipollens 
impleri potcli, Barcol. in l no» funt hbtti. ff. 
d. fictu bom. Rimin. jun. confil, 126. num. 11. 
vol. 2. Panf. confil 97. fub num. 17 vol. 4, Ca- 
valcan. rrurf . i. nfnft. c. tf.fi 1 0 n. 19. Mcnoch. 

confil. ” 


Oigi 


1 C|c 



Consilium 

tonfil. 3 SI. mm. f . vol. *■ Rol ind. confit. 49. 
11. 1 6. vol. 3. Brun. confl. 173. tium. 16. vol. J» 

©0 ((I m gltt*tm/t>nb fit bae vUttt/ blfte 
ttn fbl*trtD?angthti>t(*tn bit ttfftrtnbt ®f)(- 
gtma*r ctfciitn foDtn / tmb gar ni*r btn 
gtii jtn obrr jtmanb ttnbtrn blp Drtl iitfftrt 
(Eriniitruiig jutpun / obgtltgtn geibt|i. ®at< 
umbi ruet) aufittucfltdjcr Dtrerbmmg btp gr. 
QBitrtmb. fanbrt*(tne/ fit. 33/. §. nat alfo 
tn> obgtftgttn gormmiic. btp it|Tament »n* 
frdfFrtgr vnb gar met?! giiltig ftiju fan. 

£>b gleiet) aucb bit claufula codicillaris btm 
3 tfiamtnt krgttrucftitmb ftlblgt fonficn/ blt 
ratione tcltium Dnfrdfftigc QBiUtn tum tfjtiD 
bnb nrlt fctntr 3 )lap btfMtilgtt / toit (n btm 
Sftrfll. ‘JUiirttmb. fa»rt*ltn/ptrr. j. rir. 20. 
fil. 4 ot.%. '2L'it»tl nun Dtc 'itffamenta / ic. 
tufifun ; 3<bctb mufi gtuigfamb erfetjeintn/ 
bap |'ol*t claufula m*t #on btm Concipiffm 
obtt ©djrttbet/fonbcrn aup 35 tftl*/bbtr mir 
23 tr(Ianb »nb QBlUen btp Teftatoris beijgc« 
f<Qt morbs-n. 

Conitar enim, quod claufula: Notariorum 
ex cofuctudincmagis.quam cx partium com- 
miHionc vel voluntate appolitx, nihil operen- 
tur, Barro], 1« i. j, m 6 . quefi. in fin.ff. dc ju- 
re Codtull. dicens, ciaululam codicillarem ap- 
pofitam, ex confuctudinc Notariorum magis 
quam cx voluntate partium, nihil operari. Et 
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hoc idem vult notabiliter Bald. m L quotum, 
in t.col. C. do horti. infiit. 

Et quod talis claufula cenitatur appofita *J 
dc confuctudinc Notariorum, & non ex vo- 
luntate teftatoris , tenuit Barbat. confit. 43 . 

4t. & fi. vol. 1. Alex, confit. 4 s. vol . 4. Ca- 
valcan. confit . 17. Curt. jun. confit. 101.col.fin. 

fflun Ifl ctbtr nicbr aOttn in frintn »tg be. 1 4 
miftn / bap bic claufula codicillaris cx mente 
btp teftirtnbtn ftptmane btijgtftgi / obtr ron 
jfjmtBtrffanbenniorben; fcnbtrnti! crbtcrtn 
fiet) trflgtmtletn f tptmane nd*|Ie Jltrrounb- 
icn iutrtvctfcm bap tr fol* gangte itpamtni 
mtr Snrotlltn aiiffgtrtcti 1 onb Hebet gtmsltt 
bap te ner inlrrtii gtbllbtn/cbtr jf>nc bamn m 
ftmtm 'iabtbtfr piibcfummcct gtlafftn pdttc. 
Adeo, ut appareat, eum nullo modo volutifc, 
teftamentum fuum valere omni meliori mo- 
do. Jlup ttxldjcm baun ent ili* etfolgrt / bap 1) 
fein tcpemane 21trla|T<nfd)a|ft / jn>tf*tn fti. 
ntt QBiinb bnb n<f*fltn Sermanbitii ab in- 
teftato.enb ale manu nitmal fetu ‘itflaiiicnt 
au|fgtri*t/rermig fantttdjmi ipaiebruu* 
jubtrr()tilen 1 bo* bit btm ^Jtiligtn rnb Jr- , 
mrnOU|i<n mi iptnntnbrunn aupgtmatfcit 
30. ©lilb. felbigtn/ob privilegium pix caulx, 
metis btfionitiiigtr abgeri*rtt/ vnb trftantt 
IBtrben miifftn. A&um in Collegio , btn 51. 
Marcii, Anno 1650. 


Consilium CLXXIV. 

In cafu ComtromifE. 


S 7?@acf)cCompro- 

milfi, mtilunb -Denti* Jb» 
btie btp 3iingtrn / natbgt- 
la|Ttntr fxlnbtr / btrcrbntrtr 
iBbrmunbtnllldgtm (Eme/ 
Qrnfgtgtn JbJtnn ^tmricbtn gobtle/ btp 2tt(» 
Krn gctnellen 35urqtrmti|ltr« btr ©rabi «rt- 
tncntrPtr (f pt fltnbtroonb JtmbefinbttiQJt- 
f lagitr anbtrn rptile ailtn Iu aiSis btnant/ gt< 
btn bit trfomt arbitri, nad) aDtm gurbringtn/ 
gtnomnm ©tbarbi »nb gtpabitn Oiapt / btn 
SStjtbtib/ bap flagtnbtn iptlie eintstnbtn en- 
gtpmbtn/ bit CStflagit iu ©tiutifmig jprtt 
langp rbtrgtbtntii probatoria!2ltiiful juctr< 
flairtiii jpr.tn and} ()itriu ftdie QBotbtn angt- 
ft?t fti)ii 1 tmb alpbann ferntr/fo teol m prin- 
cipali, ale bit ©trrcbiedvblltn bttrtfftnb 1 roa« 
ttcfci (fl/trgtfKti tmbbrltbtptn follt. 

35iC rationes cbgtfteltn ©tftbtibe / btpt< 
Jtn furndinblid) fUttln: -2Cttl ttfUlcb/lnbtin 
•eranlapitm coinpromip btn ^Jariptptn -Jiu- 
gtn obtt anbtrt 39 en)tifung furjubringtn/ ex- 
prefsc tiorbtpalitniibi, mit jaiepen ©tgtnfa- 
gtni obtt ©ai|fd)rijfltn/ probationibus falvis 

Wtfaprtn/ic. . 

Et quamvis arbiter non pollit citare St co; 
gere tcftcs ad jurandum aut deponendum : 
Magiftratus tamen aut officialis loci rogatus 


id facere debet, Lanfranc. in trocl. dc nkitt. 
port . 1. n. 11. Camill. Borcli. rrati. dc lompro- 
uuf a- n.j.fol. tot. 

©0 Ifl fiir bae anbtt/ snftre Mimtiffdcben 
Sratbrtne/ obmolgibatbien ^)ttm ©urgtr, f 
mti|itt Jbbtln fttligtn/ Itprtr 5BiB/»nb In fti. 
nem ‘iepamtm aupgtrtucf rt Sitinung gtretP/ 
bap nicfji alleln ftlnfonbtrn au* ftiner legittn 
Jb)aupfran>tn iSermogen, na* ftibigtr/ ale in- 
ftituuttt (Erbln iobfad/ tiniet alit feint jtin< 
btr betbtriEfitn glri*li* cerrfitilr mttbtn fal. 
It; ibi : bereninugtii |ie banti ju 29f©S>X 
25trla|ftnf*affr/ic. inmaffen au* bergarne 
contextus ftin ^)erin ©urgtrmtiptre ©. ^t, 
fIamtm/fol*te mtlitr jutrftnntn gibr. 

®ap bann fur bae biititi tin (ffjtmann 
au* in ftdtte ®ttbe ©littr teflireri (dmit/ + 
tritb von btn £Kt*ieltprnn fiit bnioicifli* 
tra*ltn Petr Pccld dc tcfintn. Conjugum Ub. 

1. cop. 27. in fin.& cnp. 43. n. 4. Petr. Salazar. 
dc confuct. cap 4. n. 27. fol. 142. 

CStil aber fiit bae Bietrt / blp otre/ folt fci- 
entia dc taciturnitas conjugis, de cujua bonis q 
alter teft atur, ni*l gnugfamb 1 fanbttn no* 
fttlltr ttfotbm tBItb/ Ut uxor a£tu aliquo ex- 
terno confcnfum fuum (ante vel poft mariti 
obitum) faciat tcftatum, puta, ut laudet fa- 
£tum, id commendet, live limilc quid inter- 
O 4 ' veniat. 
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6 veniat, poft Tiraqucllam, Pcck. d. itp. ». 
ii. aud) btrgltltttn aftus, m btn probatoria- 
libus.von btn ©cflagftn VMCfjtbltblld) arrl. 
tultri vnb trjtfiltt tuer&en / bamlt bifi -Oertit 
©urgtmiti|itrf 6 . tip ifjris -Otrtn 

Stilamini approbirt vnb gutgcbtlfftn (jabtn 
folli. 2.1« fenntn foldli Xrntul m ftlntn mtg 
fub prxtextu, ole tvann fit tmpertincntcs tvt- 
rtn/vtttverffativtrbtn. 

y Maxime, cum etiam articuli ii pertinentes 
reputentur, qui qualitcrcunque adminiculan- 
tur caule principali, licet (altem levi prsrfum- 
ptiunc, Dn, Rutger. Rui and, lib. i. i. articuL 
cup. 4 . num. 4 . 


Quart#, 

3u btm btr Ageiuen $lag / nacb [aur tef t 
compromifj / atijf ba< petitorium & familiat 
crcilcundx aatonem jurcrfllftctt. cum quip- 
pe formula Compromitti totius arbitralis |u- 
dscii balis Iit te fundamentum , pir rulg. 

&al fwlttn ttlr Decanus vnb nnbtrt Do- 
flores btr3un|ltn gaculidi ju iubingcn/nad) 
fteiffi^er ^Jtrltfung vnb rttfftr tfrtotguuq ab 
Itr bttjgifdilofmtr a&orum.bin tXitfeitn/vnb 
btr ©iUiqfrit gtmiji fetjti. jjti ilrfunb fiabett 
nalr vnfet gaculidi gtntojinltdp 3n|igtl ouff- 
gtirucfl A Cium in Collegio nollro , 

Eaett io. Aprilis, Anno I6p. 


* * * 

Oceanus t>n& anbm Dodorcs bcr Jurifhn jJatuJidl 
bcp ^)o^(r|c^ul ju 2dbingtn. 


Confilium CLXXV. * 

Immunitas conceffa ii Celitchs , an Je extentio/ ad cajam necefptatis , belli futi ? drc. 


Q 


m 


) Sfmnaifc rcur Decanus 
1 vnb anfirl Dodfores btt 
JurifUn&inillilt/ biti it' 
[ mtlnnr -ColjcnfdMl ju $ii« 
. i ofngnt frcimbilltb trfuAti 
i£ tvorbtn/vbtr vn« iujtfan&< 
«< jjtagcu vnb otro btpgtfuqie dectlion, (trifer 
gan? wpartljtvftfctSDlcInutu! jutriffittn/ fol- 
tbi« aucb In (rtitm tvtq abfcblagrn foUcn. Zli 
Jabtn tvlr jittlqin lirrglittb / vmb it|ftn in- 
terpretarion vnb Bdlluttq fiinidltlblld) btr 
©trriliftriffia aMrlifen : mit foivor gtftmtt 
, deduilioo nottutffrlg conferirt, aud) vnfcrS 
i^illS cmbctfl «dn b iftnben f omitntbann bafj 
Me confulirttibe 33mtri&antn von jf>rer ©n. 
•Otnfctafft/ tvtqtn vorgt&tnbtr Jtaiftrlltfcm 
fflnqtianmingi mn ftintn collcdljs, vbtt an> 
bern bafitr rfl^rtnben ©ifdnvtrbtn tiniger 
OTtifl btlttji/ foiibtrn/ ba fit ft tiro /al< ©. 
(Eiatmfiumf « 3n(<rif)dnrii'iiKbi tnifnbi »rr- 
ten fnnMtiti filblge von J^odigebacbitr iljrir 
©naMgtn ^)tr:fd;a(fti(n angrvignm Serirag 
totbbunMIId! rtrfprotbtntr maffin / sirirti. 
itu ottrMn miiftcit. 

3anb foldts furnamblid) tarumb / rettl fn 
1 Mftm Strqltdt /6tt Ulnirrtfiaittn alier 0cba. 
tutigin aurt oGer anSirtr Sron auffcrfiali gt« 
nnfftt dcterminiritt/bavon anje?o ftln©itlt 
Ifitfefriptl tttcrftli. verba oller t irem, 
n>le fit aufqtltgi nterbeni vnt n>it fit attamen 
(abtn / otir trbadll roerboi mddnin / bis rt> 
petita nihil excludere ridentur. 

. €o fiai fiit bad anbtr blt ^Xrtfcfcaffi / blft 
1 j6te 33niertf)an(ii nidn allttn relpcftu jf)t btr 
Jbiirifttaffr ftlbfl btfrtvti/ fonbern imliicb gt» 
gtn allm Ovctnifdxn ^aiftni Rotiitjin/ gtgm 
t btm Oatfd)/ jvratf/ fanb i <35un» / vnb gtgtn 
intnlglld) luocrtrcttti/vnb bif jfjrtmtcgtn aup> 
iutldntntvtrfprodKn. 

4 ©o IflfBtbad brttlt/bfft dalrt per contra- 

Sum maxund onerofum btfdltfnn t In bein 


bagegtn bft^nrtnftantn iangt 3 a(it/ vnb |u 
3 tli/baivtbtritaiferltd« 3 Ra)e|iai/ tvlc aud) 
ianb/©unb< vn bcrgltitbtn tvtgtn/ mt nidn» 
gtrtldn oorbtn/ jfirnr jnabigtn CKrtftfcaffil 
badbtfHmbl( 0 flttvnflagbar gertltbi £)a>< 
umb animo In aQnxq billtd) / taf eveniente 
cafu necdfitatis, audi bnmaltn tind blt 0 «n» 
fdtafft ineas nftaiic. 

Dici quidem folet, immunitatem non efle . • 
extendendam ad onera bellica, & ad taxum, 1 
qui loco bellicorum fuccedit ; quia ad illa 
etiam Ecclelia , quar regulariter elf immunis, 
reneretur, & privilegia non funt multiplican- 
da, & hoc non obft ante imtncmoriali t on lue: 
tudine, per traditionem D) ni & aliorum, iu 
l.fi ex tote.ff.de legat. i. Cnyea.cn/1l.7jt. 
num. j. Itb. 4. 

In generali etenim immunitate talia non 
venire , regula eif receptidima , quam exor- 
nant Jafon. Alex. Ripa, Socin, & aliusa at. I. 
fi ex rsio. 

Fallit tamen ilfa regula, quando ex transa- y 
dtionc vel contra dtu,pi zfertim onerofa con- 
cefla fuit immunitas, ab oneribus quibuscun- 
que: tunc enim erit fervanda immunitas, ctia 
quod onera One cxcclTiva , quia przdi-la re- 
gula non procedit. Ii competit immunitas per 
viam contraibis, Neviz lonfil. 11. Natta, rn- 
fil. 3 St. Roland. confit. 13. n. st. lib.}. Ccphal. 
confil. st. n. ft. vel- 1, 

Ex quibus apparet, illam opinionem com. | 
munem, non obft antibus didtis , per Albam, 
ctnfil.i . cui nommattm relpondet Ccphal. d. 

I. nu i4i. & feqq. & cft de mente FulgoOi, 

ctnfii ips. n . ). 

Er notatu dignum cft , quod tradit Cafpar. 
Thefaurus, lib. 1. q. I. ampliandam clfe ejus- 
modi transaifionem, ut procederet etiam 
quoad expenfas militum , qui caufa belli, a 
Principe vel fuis OOiciahbus Commiflariia 
folent m particularibus locis dillribui, 

♦ F«i'i , 
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> Facit, quod hoc in cafu, de oneribus belli- 
cis cogitatum fuifle videtur, in btmbcriBer» 
fllt* itnfget ©efAwerben iNtlbung rfjut/ fo 
»on .fUtftrl : obtr jtdnfgKdxc QBajtffdt /obet 
«u* occalionetlnrt QJutiM trforoerr werben 
md*ftn. Qualia onera fere, non nili ob bel- 
licam neceflitatcm imponi folent. 
t ®a aucb ad bellica & infolita onera ftitflt 
«ngtugtir HJerglf* meti miitfieni retren bffe 
QSorr gtgen DUmt|cbtn Jtatfern/ £4nl jtn / 
gtgtn btm £Kti*/ #ratfi|/ ianb / ®uno tmb 
gegen mtnfgll*tn / ic. tere nullius efficaci* s 
bann nDe folebe 59tf*mtrb<n extraordinaria, 
& quzdam etiam pr*rcram five occafione 
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foederis , live efnrt CSimW aliquid infolita 
funr. 

€» Ift U(illd) aucb nide au« ber adi iu< 
Iaf|tn/ba| ob»er|lanbene 33nrett(>anen/ton |6< 
m gndblgtn ^ttifcbafft/ na* 3ufjrrtl|i btp 
23trgl<**/ gegen JtaifrtII*<r3Ka)(fldf / bem 
btflfgtn 9v6mif*cn SXcicb/ nf*i aQtfn adet 
6*agung/ fontem au* alet 3ton tmfttbf 
eber cerrrerren rerben fodtn. Iu ut non fo- 
liim colle&arum nomine , fed St angariarum 
ratione (fub quibus quoqj onus holpitatio- 
nis, & fimilia continentur) debeant ede im- 
munes. Seffen ju 3Brfunb/ ic. ben nS. Febr. 
Anno nS;o. 


Consilium CLXXVI. 

e<tnn adulterii dcconfuttudmc Cermauu at fit eapitalii : prttfirtim fi unus ctniumm 
alteri delictum rfntfirtt. 



> .Qrmxfltr/Don 
jgta*ter/au*l?|>in. 
G«|ft/Sutfl*rlg/er' 
fam tmb QUetfe/ 
irin ftpen fjlnwlbtt. 
umb tm|tt jtbtrjtlt 
' beraftnidfgc ©itnfl 
' tmbISrubiupotibe- 
_ Lfftj lonbtr» litbc -Omn 

a *•“’ 5 r *unb. ‘Jbittc jugtiegte ptinlicbe a ita, 
annum «anlfn Kufftn .led-Oaitf «etfetr 
tf horotib/niieau* >P(nlippa loffrn bentjftub/ 
tabrn n>ft begejitrer ma||tn fn tmftrm Collo- 
gioflitfftg abgeltftn tmb tritogtn/ abtr ni*i 
bcftnben fdnnenrbafj elne» obtrbadanbct t>n» 
etr ifnxa btccen peinU* QSeflagren / megen 
miteinaiibtr begangenen tmb ftlbll frttjmtQig 
bcfaubten lffcebtu*«/an bem leben abjuflraf. 
fen fepe. 

1 iCarm obtrol betbe« b(t olghntfnt Salferl. 
SKcrtteu/tple au* ®rilunb jdaiftr Caroli V. 
(P- •£. (9. £>. arr. i„ fa(I bajnn jefjeni baf btt 
lijitbru* intt ber ioei<©eraff|nl>tltgtn. 
j 3ebo* br|in>tt fi* au* fn tSe*!! i / tmb 
bti) ottojeibm rflen -Ood trefflfcbtti f extern/ 
ba|i fol*e te(bd©era(f / tuo infoeibeebett bfe 
©*ai ift brp ©*u)trc*n) gen Jtn ®()tbru*« 
ll*tu nf*l itrcltr illi Shau* tmb Oafi fn fo[. 
*en S Jllen on flate f erfeii-tn antere ©naffeni 
na* I9<lc.jtnl)cit frr 'Prrfonen / au* na* 
®td(fui bifi J)erbre*tn« / vorberfl aberna* 
bem yjebtuu* tmb JJtrfommeii febro On it 
fur jummnitii fepen t nnb IbiMrli* bafi |ol*e 

i£(eoru*>-0ira|f e fuit ujiiutl n arbmo tl* 
nti sXi*ltr8 |ttf>c/ tradit glolla in l.fi t/irrr vi- 
duam tj. dtquaft.l. aha. C. de Ilii, gir ib. ut tu- 
dign.l. 1 . j. milti ff. da dn qui net. tufam. I. 


cipalibus vel ufu vel conflitutionibus fupe- 
riorum judicum adulteri non poena capitali , 
fed pecuniaria tantum, vel alia extraordinaria 
Si arbitraria puniantur, refert Clar. iu k.adul- 
rerum, u.g. verf fed quuquid fit. Mcnoch. ' 
Ub. i. arb. quaft. taf. 419.11. 74. & fmq. Fari- 
nac.fa praft. nimin. p. 4. rir. 16. q. 141. n. 71. 

& feqq. Berlich, p. 4. ttncU 27. u. ji. 

Quo pertinent , qu* habet Sigismundus 
Wittum, Profeflor quondam Friburgenfis, 4 
cmfil, trim. 9. ftl. 439, ubi ita feribit : 3 J?an 
ffl ()tutig« fago faft fn gangem '}eurf*lanb/ 
but* eln gtmfffe ®ett)oi*elf obtriSrau* »on 
benfefben f*atfftn ©ttaffen abgtt«l*en 1 alfo 
bafi faft bur*au$ efn ftbc provincia cb' i anb<. 

2(tt bur* fol*t ©tbtuu* auff bifi Qitrbre- 
*en eln fonberbare ©ttaff fvarr In Jtrafft bet» 
ftlben bann feifgec jtfr gemtfnll* fol*ebfa« 
fler btf (?6tbru*«/ na*®tltgtnfielt bt§ {ane 
be< / item bet f eure/ tmb anberer 23mbfldnben 
enrweber mfr Bttwef fung bcf f anb«;obet 23tt- 
f*ftf ung auff tfn ©adetn/obtt cilf*e 3at tsf< 
ber btnSrbftfnb juftltgen/obtt aber mfr offtnr» 
lf*er Surfitflung auff ben^tanger/ ober®ne- 
fegung ber S^ren t item aUein mfr efner ©tle 
buft/ obtr mfr ber Stfaitgnuf abgeflraffi »frb. 

©0 ift fur« 2nber/obgeba*re 3nna befto 
jeffnber/»nb mfr fefner offemll*en ©*ma* 
abjuftraffrn : fn ©tbencfung €^trt)tt* f 
feioil fur fle bfrrer/ au* mfr jfct forrertf S(rfft> 

If* {uffaufen getrototr. 

Si enim marieus pro adultera uxore inter, 
cedens condonaverir,& remiferit illidelifiu, 
eamque rurfus ad fe recipere, cique in pofte- $ 
rum cohabitare velit, tunc in honorem quali 
reconciliati illo pado matrimonii, poena fu- 
fligationis ei mitigatur ; ita quidem ut arbi- 
trarie muldetur perfona rea, Genti aliis par- 
tibus IzGs reconciliatis, ptena publica noccn 


qui eum tina.q. adulint. ff. de re nultt. & per 
ea, qu* tradunt Bdd rn teuf. 429 . vel. f. Ja- 
c ob de Beflovis, m tr.fuo t mu. rit. d. leuemb. ti mitigari folct, Jafon. fu 1, tranfifere. C. di 
‘ 'u.jr. Si Joiian. Faber, m §. nem lix luha. in- ' trantatt. Se probatur h*c condufio in aulb. 
* ftir.de pubi, judit. fed hodie. C. ad Ltg. lui, de aduU. 9t glofl. iu c. 

I Lt quod plerisquc in locis, Statutis muni- jure de Plttut, 

** Et quod 


* • 
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Parti* Quarta, 


1 Et quod remiffio con jugum, etiam in adul- 

terio reiterato habeat locum , probat Andr. 
SchzfFer Iit. r. prtB.qu. 22. ubi in eum len- 
ium fubjungitur lententia Liplicnfium Scabi- 
dorum. 

g ©o (|l b&er ba< ft<aniMnetb»on3iiJrm 
jung/ (at au* i(r 33ctbrt*cn gutiblUig b«. 
ftmit/ bnb ba« iJBtrcf ber !8nfeuf*(tlr ml( 
j(mt fcfttn / (fe fit btrmutli* ala tin gatlcr 
tujiitbtiijtr ©tftfl Itftigltcb bttfii(tt/ ) aUtin 
jtbttjmal btrrt*tt(. 

9 ©titeffenbi af>tt mt6r jtba*ren f aftm / 
retll tt ntlt tina anbern ©(cframenitbinmiif. 
fig HJnjutfct jutrtlbm. »nb fit mit 0t»alt jum 
gaS jubringtn biibtr|laiiben/tbtrb er (antra/ 
bnb bnftr< (frmefftna/in concurlu hocce dc- 
h Ciorum, mtt btr fufligation Obtt Ovuitn 3up« 
(aieung iu|irafftn fttjn. 

10 Conflat enim, adulterium vel fluprum 
violentum attentatum estraordinarid puniri, 
Bajard.rn Addit, ad Iui cUr.§. ftuprum. nu. 
37 . A tilia, iteif. 276 . Peguera, dtttf 7 . num. 
S. & fcqq. Farinae, in pr. Ctim. p. 4. tit. 16. 
quoji. 141. num. 69. 

Qux opinio hodie etiam ab Imp. Carolo 

11 V. in ejus conilitutionibus criminalibus ell 
contirmata, & conllitutum, ut pro flupro vi- 
olento attentato tantum , non ptxtta ordina- 
ria, fcd extraordinaria pro arbitrio judicis im- 
ponatur. ip. -0 O an. up. vtrf fc ft* abet 
tuter fol*td Gilhauf. in ari. crim. cnp. 2 . t. 
22 . n. nlt. verf. ttrtio profitrnenu 

SDtmt aUtm nacb . fdnbrtn fblaetibe 3?rt6e(l 

12 (fo telrtmSall ftlbfl traqtnbtn iXf*terl(*tn 
2ntM au(iufprc*tn fttn ©ebtncfcna (ttten) 
trtficiltt tetretn. 


CrpcQ 9 ri^«. 

3n ter ptlnliebtn CRttfcfftrilgung fi* fa(. 
tenb/jtblfitn j(ret -Clocb-Siirfll. 0n. gntSblgff 
btrorbntremjntbalb/ Rldgtm (Jina/titrgegen 
2nna ©artlin Eduffen btf ®auf©tcfen an. 
(It ^(ttvtlb/ <p. C6. anbtr r(tlM/ffl au jf jSlag 
bnb 3mn>orr t )(r Jnnse ftlbfl eigne ©tfont. 
nup / audi alita anbtr gertefoeltrfj bt|*t(tn 
$iSrbrtngtn/na* gtt(anem iXe*tfag/gtntmi. 
nen®tba*rbnb gtf abrtn £Ka(t mit 5)rt(fil 
tu tecbi trftnnt / bafj fit p -5). notb firmet m 
btr ©cfdngnup »ltrjt(tn 3a$ abbufftn f »te 
»(t au* j(r 3jimg/t>nb anbtrn bifer ©a* 
(alb auffgttbtmtn 33nfof!en/fb»cl bem £ctm 
2nfldgern ala Sicbttrn abjultgtn f*ulblg/ 
bnb (itmit ba(in fdllig trfanbt ftgn folle. 

3 ln(« v 2 Jrt(ti|. t 

3n [ptlnlitben SXtcbttn fi* (alrenb t jn>(. 
ftbtn j(rtr Jb)o*-Sut(ll.©ntgndblg|l ptrorb. 
nettm Annialb / jUdgtrn (?lna / tmgtgfn bnb 
Ibibtr 'Phtltpp fofftrn/fp. © anbtr tfjcila' t(l 
auff Slag bnb antbort/ feln <p. ©. tfgne frtp. 
tetaigt ©tfanbmiia/au* alita anbtr gtn*r. 
Ii* btr*t(rn gurbringen / na* g«(antra 
(Xt*tfai) latnomntm C9tba*t bnb gt(abttra 
9ia(t mitSrt(tiIjurt*t trfanubafi trpttn. 
li*55tflagttribtgtnbf.tangntiffl?i|i(anMung 
btm 6*ar jfri*ttt an ftlne Jpanb pnb ©anb 
qtltftrt / bon felbtgem tin b(trttl|Tunb an ba< 
JDalftcif.it gtfltlt/ bnb fontra mfi iKu((eit au(. 
ge(atbtn tvtrbtn / jumal alltr bt|i J?o*lobl. 
?tuif*en £>rben» ianfttt bnb ^trifibaffttn 
(Itmit btribffen ftljn foBt. Adlum in Col- 
legio. btn 10 . Februarii, Anno 

1 6 ( o. ■ • -• 


Cpnfilium C L X X V 1 i. , 

lottnrt qunndo locus effi non fofpt? 

juflagtn in antbtg borbc6a((tn / bnb barauff 
trgt(t(tn bnb bt|*t(en fe[lt/tbaart*it|l. 



^.djrnbtflte.ICiBtrmii 

iJ) V' nmf ohitnbe ©m*ia.aifta 


tdt 

btn btr(atfrtn 3trg 'EJiilltr 
bttrtfftub (abtlttbir inblt. 

' ftrntbtrfambltitnColltgio 

? abgtltfcn / mtt Sititi ermeae 
bnb btfunbcn / ba§ tr ptmli* ©tflagter bn- 
fcr« tnbli*tn Stmtffen* / mu btr ioriurcfer 
f*arvfftn graq In Wntn tbtq anmilrtiigtii/ 
jonbcrn folgenbtt ©tf*eib eo in puntw» tr. 
t(tilt mtrben mo*te 

fScfttni». 

3n b<rpelnll*en St*ifertigun« P* (a|. 
renbt / jtblf*tn bnferd Wndbigm fanbjgiir. 
fltn bitb JTienn antualben i dxldgerii <?ln« / 
(urqtacn bnb miMr 3<rg ®ulltrni ©cflaqitn 
trnbtrb r(<il< illna* aUfin gurbrinatn/ auff 
gtncmntn ©tba*t bitb ge(abitn 3va(» / in 


SDte Urfacbtn. |o nir lu <?n(tiltmg botjt» i 
(tnbtii ©if*tib3 btttegr / feijnb futndmbll* 
Mfe. UFtli (i) tr p. ©. etli*e deluSa btf.tnb. 
Ii*/ alfo baf ts ftmtr ionur roimdbttn. 

©ofmnbfi) cilicfce bergtPalt btmanbr/bap i 
maiiii man ifutilwlbble pemli*t graq fur. 
ntmmen folt i ftiln.it f*mtr?ll*tr bann bit 
©traff ftlbflcn BiirbciL j p 

t?o I|1 ( ) ) tr p ©. totgen btrar.jn>o(uttfi i 
9)!orbt« / uber Stiileibnnq tlnts ^>anbtbtrcf<> 
©tftUcn<in fcintntbtq btrqcltalt gravirt.obtc. 
mtt fol*tn indit iis befdjivtrbt/ ba|i tr burumi 
jur ptinli*tn grag juetftitntn, ®aim (i) 
fol*ta aUcitt ftm ICtib bon j(iue auf.jcbcn/, 
tblbtv tctl*c tt athrfanb esccptipncs odii Bcf 
rancoris etiltbcnbcr. ©0 Ijaf ftlbue au* fem 

puncto tortura- ,u rt*r trfane/ tt" ccmm (d ''™ Mft * 

* -■ - <rf*arffcnSraa(al. an«titigt,ba(tr>p. ».|(rofal*e« al<tin^>lf 


me{<tnn jUdatm (tin btr f*arfftn grag(al- 
btr btf*thtn ©egthrtit (Itmit abgt|'*lagtn/ 
ftlbigtm bo* ia principali gtbii(ttnbtr mafftn 


Pan referiri, ba man ut*t tbtift/Of. t{ animo 
jadabundo , «btr mu iH?ar(cic btf*c(ctt. 1 
* '™Kam 
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4 Nam licet aliis confcffio extra judicialis fa- 
ciat indicium ad torturam i tamen (i talis con* 
f cilio cft revocata prattextu erroris, tunc non 
facit indicium , etiamd de errore non fuerit 
probatum, fecundum Jaf, in I. magiftratibui. 
ff.de juriidiS.amu. lud. HippoLde Marlil. i» 
peaS.cri m. $.diltgnttt. n.at.& fieqq. Carrer. 
«b ft. erim. tk. D. d. iuiit.&tettur. $. ftpit- 
mnm inditi» m. n. 7. fel. ss. Hlanc. in pr. crim. 
td fi n. caut. f. 

* Quod item confeflio rei propria extra ju- 
dicium fadta, non bt per fe & foia fufficiens 
ad torturam , probat £>n. Collega nolfer 80- 
cer, de ter tue. cap. ). n. a*. &c. 
t Ac etiam , qui hoc affirmant, omnino re- 
quirunt, ut illa confcffio verifimilis cxiflat, ut 
, nature non repugnet, ut ferio, non jocose ac 
etiam cum fpccialibus circumflamus fit fa- 
ti r ; A denique ut duobus teflibus probetur, 
Menocb, de ptafiumpt. Ub. 1. praf. Ip. ntm. 14. 
& fieqq. & lib. a. arb.jud. eent. 4 ■ iafi.331. 

3 Jnt fcmtt/iMfl gar nitbr btfanbt baf bcr. 
gl«*tn>p<r|Mi<i»K jcm ®<flagrrn €(jtrtstl6 
anjrfgt/ nnbfoinmrn / au* nlcmanb jtmaf» 
bcppalb amas gtflagr/al» fan cr prlnlfcb ®e< 
flajrrr bcflerocnfgcr mir Drr f*arff<n g:ag aio 
gtgrtjftn Mttbtn. 

7 At de fafto d non condit, nec judex de 
authore inquirere, Marant. p. d. n 17. tit. d. 


inquifit. Moller, 3. fem.etp. 4 e. Robert. ter. 
indit, Ub. 1. tap. a. nec etiam id confeflum S 
condemnare poteft, Fac hin. 1. 1. at. Mafcard. 
cencl.jta. Mynf. ». ehfier. Ii. 

Si ergo in defe&u corporis delifii nec io- 
quiri , nec etiam ex fua confeffione condem- 
nari afTcrtus autlior poteft ; fequitur,ncc tor- 
tura e(Tc locum. Fruftra enim ca adhibetur, 
fi perna fequi non deberet. 

QBattn afnr Snfldget in principaM 
flajtn folr/audj aHerftlrt nf*r« nctwS rfnf om< 
mtn ttuttti fdnbrm wfr na* 3 tnleftnng g«» 
gtmrcrrfgrr afitn antrrfl ntefer <ra*rtn/bann 
baf ntbtn ffrffatrtmg fcfner Jfjung/ ttx. 
gtn ilniutfet/glurbtmtmb gtgen fttmm 2Jor« 
retn tctubrtr Sngtbujjr/ btjj f anDS rrttrlftn 
wctbtn fode. 

3« bet pdnlfdxn fKccbtfcrrfqunq fi* f>aU 
fmo/jtiiffcb<n tmfcrS ©ndcfgen Sanbsfurflm 
«mb JEltrm Jfnmalbcn / Sldgttn fflnS / tnrgc* 
gen cnb tofCct 3<rg 9 Xufktn ju QBaiblfngen/ 
® rflagiru anbctn ifirilS/ iff na* all.m gur» 
brlngtn ; auff gerfjanen 9 t<*(fagl gtnomme» 
«nS 9 cba*r/ rnb gtfjabtmSKafor mir 23 rr{wtl' 
iim*r trtant/baf <p. i», roegen ftfnct brgato 
gemn Sffirfi fcan&lung Mf<6 libll*<n ^ergog. 
tfitmibs ttrtuffrn frnn foHt. A dtum in Colle- 
gio noflro Wn u. Februarii, Anno 1640. 
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t.. 4 n incefins committatur cum Jorore Uxoris > 

Ft ex quibus t.i/e deltltnm cxiufetur, mitius punientium veniat ? 

M< r / @* jlrmgcr/ eaf. m». ». a. Girland. d. puna emnifar. qu. f, 
n. j.&r.ia prine/aeti. ree fit ad queq, puna. 



) iu* ffbtl 2 )<f? uiib-Ocdjgc. 

. librn : mfonbcr* ©rc^gun< 
f Ili u- .Dttrqr. 

®tmna* rwcr®cffmig- 
Pultinb J5rr;(igf«f/Mfcrragcn/ 
uon lutr crbfiuinib.i fuwiflitn Ngcjrf : ?Stl* 
1 *cr nwffm tdlatifu -^urcf con 'Sb fu fi* mfr 
fciurS cerflerbencn ®tibs 1 no* unurt^cura» 
t«c €>*»<(!« fM* fnb fpe futuri matrimo- 
nii) In 2>nju*f riitgtfaffni / abjuflraflirn frpe. 

31l« f;ab f* anitto reiott jngelcgrrn OSerMn 
»«r djetin QJtarapKii/ m btt ®rnf*afft Jt. 
batfnaaerbonb JJmb(!dnb btftS dcbfii brgrtfi 
frnr mfr glrtp rtwogm r »n» fof Jkrauff <f». 
€(r. tjnb Jfjrttf. fampr ®mMnung lfttmtr jt- 
bcricfr btrtmeiUrger S(tn|(/ unangcfiigr nf*r 
1 laffrnbag jitar <tlf*<Oi<*«gel<!)ne Dtr U»el. 
nung feijnb/ bag au* tiHS pro inccftu |ua*. 
«n/tmb bcrcmrgm onffs nxnfgft mfr tKutm 
Jn^awung 1 ebtrfanba- 23ttiwi^in« abju. 
(Itatfrn / mann rfnrr mir frints utr(lctbcmn 
SBcibS 6*®e(ltr |l* (f«f*ll* trtmi(*<t. 

Etenim, quoJ etiam mcelius committatur 
5 per eum, qui camalitcr cognofcit, uxorem 
fratris fui , vc! fororem uxoris iu.r, & dc co- 
gnatam, tradunt Mcnocli.d. artitt.qq. lib.a. 
tafi. fta a. ip,& feqq Petr.Caball. «/!(.««. 


& qnafi. !■ n. 1. Clar. $. incefint. n . ). m fi. jai 
quare, qua fit peena. ubi dicit, fiiiffe fufligata 
quandam Margaritam Cellam , pro inceflu 
comtniffo cum fuo fotori o. 

Et facit inprimis,qu6d non folumCano- ^ 
nicum, fcd etiam civile jus prohibet, ut quis 
defundar d» uxoris fororem ducat, dicenti- 
bus Chriftianis Impp. Valentiniano, Theo- 
dolio & Arcadio , duabus fororibus conjun- 
gendi penitus licentiam fubmovemus , nec 
diffoluto quocunquc modo conjugio, l.fra- 
tris.j. d. tnctfi.uupu 

®»l*c bamt/ fn gtgrnrbetrfgcm 
gaO/ bt (lomr^r (latt jufrnbcn / jcfctfntn ooltt/ 5 

»CII bfjit ^crfcntn falttm ratione blt ©ibCT» 

©irri*rlf*cn Obrtgfrftigutfil- SBuvrtmberg. 
aBmmtiamn ftpn / tmb ba(i(b|I bfjts dclidum 
btgangtn/fn bcr giltfll- ffflurttm ianbsotbn. 
abet /fieL m- S. ba abet ^ttfonm / ic. gtorb» 
ntrrbai an* jrnlgtt/ fo fcfncs SBribs ®*m»< 
flctb(f*ldffir/»ngta*tct pt btrtctfelrs Itbfgg 
6tanb«/nf*ts rtjlonxidgtc fol*c mipt^dtlgc 
©crfbncn pttnff* bcflagt 1 an panget mlt 
33rrb<(( trttrmtt mft Dturtn itupqti>ar><ni tnb 
na* ®dcgm6ttt tanM txtralftn 1 obet in ba« 
Sfinv ba frlbfgc «nbutgcn/ bctbannn nxrbtn 
foBcn. 2b<t 
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« 2ttetb#n «nangcfc&en / Nn I* btr «iv 
|»dftnll*tn OTrinnng / bap <J»tt. ©ft. «nb 
J>3«nU fc «II btn 3Hann btttlffr/ fdbtgcn gat 
Del «ttanrDorill* plinxljrtrerpcen «rlaffin/ 
«nb jftnt altln/ mli dmt tlm(t*tn ©clbtbupr 
na* jprrm biStotncffigcn ©uia4rcn»nb<8e. 
«ranbnu« fdivcd 2krrai5g<n« abfltajftn mdgen/ 
wle bann 14 au* gdnglt* b«fSr (alrrbap b«c 
&a*tn «mb trtrad iu»tl gcft* 4»/ ntann tr 
mtf bt mtfla*rt*ttr a ngcgrifftn Derben fotu. 
_ ®ann ttflll* bn> mlr «niwdffli* Ifl l ba# 
' dgcnrli* baten tutcbcn / aUfilc (dn inccftut 
obtr C6lutf*anb furgcgangcn.2ngcfcfjcm|K<, 
f*cn bipn «pcrfottcn fdti QMmdecrtranbrmil 
fi* bcpnbu. 

8 IBnb cbfic oltl* mit i?*ttd<t(rf*affr dn< 
anbtr tugcipan / «nb bertiirntcgen tu dnanba 
nl*c (jcmaprcn mfigtn; 6o ifl b«* fol4« 
6*Begcrf*a(f' ni*t Kr 2(rr/bap tln tytofon 
b« anb(rn / an ® lictn obcr jvlnbflaii Dtrt 

Quocirca talis conjunctio non cll prohi- 
bita jure nature vel gentium, fed tantum jure 
civili. I fretui. j C. d. imceft. nupt. TelTaur. 

9 decif ta. n * ubi reCtiffimc pucat,diflinguen- 
' das dic perfonaa, ut gravius puniatur inccilu- 

ohis concubitus, inter afccndrotei & defeen- 
dentcs.quam in transvcrfihbus, id eft, inter 
committentes inccltum jure nature , 8 e eos, 
qui jure civili tantum, confcntit Thoming. 
Mictf.il. 

go Ifl fur bal anbrr/au* blftd In a 4 t |u< 
nemraen/ bop gtgtMMntgcr «mnrfnte ince- 
ftus, blftt bctbtr <p<rfontn btfldnblgtm Jnfdg 
na* «nttr btr Jpoffnung finffrlgct Spe be» 
1 1 f*(pcn- Omnes autem dicunt,incclium in fi- 
gura matrimonii commiifiim mitius puniri, 
per text. m l.fi gair edultenum $ aaaaaogaa. 
7 .ff. edi. /ai. i. edmlt & eutb nitefiet. C. d. 
imceft. nupt. 

£)rmen< / f|t »cber In ndturli*em no* 
11 0 {nli*tm 9t(*«n \'ttbctt(ninie€*ttt(lttn 
na* dnanbertur S(te jun<mmen/ fonbnn (0 
ff{fol*Cd addit jure politivo, canonico Ictiic. 
& civili inhibirt, Dtrb au* IC |U |d«n borei' 
btr difpenfarion dnq(bra*t / fonbrtll* bfl) 
fPorcnrarcn/Vnb anbttn fumepmcn <p<rfontn/ 
dimafftnbtn no* l(bdibrr Xdnlglufcen SfRaje» 
(Ur In «poltn/ bcrg(cl*cn copulatio tugtla ffen 
DOtben. Idq; per text. Levit, tl. ubi feriptu- 
1 ra fic loquitur : iororem uxoris tuxnon acci- 
pies ad affligendum , ad revelandam turpitu- 
dinem e jus, adhuc illa vivente, 
j Quodque m talibus conjunctionibus, qua: 

* non hint contra jus divinum te naturale, pof- 
fit admitti aliqua dispcnfatio, prolixe docet 
Covarr, parr, i.de nuttim. i y. de dtfpenfet. 
,, 3 um «ttrtcni Blrb (xrinceftus de jure ci- 
1 .vili etiam line fpc matrimonii commifius, 
gld* Dic dn (fbtbru* abgefbraffr Wun Ift 
«btr mdnei 5ra*i(n« d*dj/ bapju 3 ob(t 
dn btr /)mf*«ffl X- btr fffitbtu* oOdn mlr 
dStti ofet ©tfdngnup gtbPfr Dlrb. 
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tota tere Germania, neque in Italia, s 
Gallia, neqse in Anglia, in ufit Iit, tef 
Joban. Fabro, ic aliis, Fichard. en/, ut 
te m. a. ceefil. Genum, allegans NiOoL B 
8c Tiraquellum , Dn. Wittum. comfil. t.m. 4 
® IcDtll nun faft «btraB bk ?p(br(*fltf f 
ttbtn nl4(<fbnb(m am ©ur/©t|3ngn»< ij 
«Don mli tDlgtr obtr kUli*«3 
bcpfanbd' ollKirli* grftraffe orerbi 
fblgdl t bop OU* blt i nceftuofi g 

MU* jrfiraffi DWbtn. > . 

Uno fiquidem relatorum mutato, aberam^ * 
quoque mutatum intelligitur. 

33nb bofi In grrdffrn fonbcrll* «uff dn* * 
ftbtn£>rt«/ «nb ianb» 0tDoii|»dr «nb 8b 
brau* gtftptn Dtrbcbejtugtr Fuhardua,cai| 
fiL tit. rem. i.& d. comfil. ui.n.t. ceer i!c ' " 

€o ift|umfi'mjftcn/au*j ' 

{licitas & (implicitas, que (ut Poeta 
gtu favore fuit, & ob hanc caufsm i 
niatur delinquens, prolixe tradit Tir 
fcen. remp. cauf. n. Menoch. d. t 
M cemt.i. cepvi & fet). 

3u tbd*cm Idjili* au* bfftd f St 
fol*(r ®Tann t fomol au* Mt S 
fi* pirbevor Dbf «nb «nfla 
gurt {loffnung tU bap fic fi* f 
«nb i»ann fic mn fclitcr @*ma* t 
«KcidKfbncn fi* mlr dnanbct ji 
nl*l ld*(ll* difpenfarion cnbcfltj I 
bcrttcrrd tu *rll*cn {Icurarcn gdange l 
rem l 2Jd*cnuiDcm na*f* btriIRdituagb 
bldbc/ ba§ bifer 9Rann / «bcrSSciahlui ' 
25nfofIcn(/ «nb dman bo* opne ale 9 
bung/ auffo ho*ft mlr go. obtr jo.fl 
flrajfir werben f Jnnc. 

iCnrnriber obangetogne SirfK.* 
ianbdorbnung fdn {hnbcrumt f* 
angtfthm fclbigc allcfn auff blc Dttriii 
ba btp JJctin JDcrgogcn ju vBiiriCl 
©n. omnimodam jurisdictionem, rnbi 
au* ben CPluibann tuexerciren 
fenigrn Orrcn aber / ba bcm J 
Jb)aufj (Dtficrrd*/bfc ^>o*,obcr 9 
£)brtgf dr gebiiltrr t fctjnb bfc delifta feci 
jus commune vel Auftriacas leges ac confuqv 
tudines objiiff raffcn / «ntctfilntm / tsad bet 
Ultbtt.©cri*id Dcn In anbcrn fdnen 
f*ajTdn vub fanbcn fur flatuta «nb Orbtiurv 
gcngcma*r6aben mo*(c: Cum ad oblerva, 
cionein legum inferioris Domini fupcrior 1 
minime adilringatur. tfivi 

Scrncr blc "IBrib/pcrfon beircf^nbitfl frref, 
gc propter lexus imbecillitatem, ne*ringct 
abmiirafftn Nam cum mulieribus, Ii quid 
peccent , femper mitius elt agendum , quarti 
cum viris, propter imbecillitatem videlicet 
conli!ii,quia miniis rationis habent, quam vi- t 
ri. Et vir adulterando dt fornicando graviut 
pereat, quam mulier, TtcaqucI d. pm.tettu 
fer. cuf f. Da Mcuggr, confit f.fet. i,y. j 
' Multum 
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if . ’ ‘i'![ura etiam detrahit in fcemina, de or- 
dinai ia inceftus pocna.ignorantia juris, Azoto 
Jumma C.de tnceft. uupi. Cujae. Novell. te. per 
tcxt.ibid.d’ l.pd,f fin.ff.d, ei». napi. l.fe aduUt- 
tium.i.i.fad Llel.d. adulter. 

Et hoc adeo verum cft , ut procedat, licet 
fucric ignorantia, quam communem 
opinionem elTc tradit Covarruv. d.matrimon. 
parr.l. C. 6. $.8, Iul.Clar, lib.t.fentent.b met- 
ftui. MI», !}. 
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2up otldjin aHin jeiitangejogentn Srfa» 
dxninmlaudiNfe 9Btlb«/ ipcrfon fefn @r|t 
gtben ImnUHt fie mli ©cfdnguuS gejlraffr/ 
obetrln^arjiocpauli hem §l<cfcn/6a (teba» 
fxint/ juecrbletbei e auffcrlegi toerben. 

5Beld)e<.$. ©rr.rnb -0<rrl fampi affer» 
feli« (Entpfeblung ©Jnlidier ©naben/ld) (ne, 
init begcfirter maffen jumlffcn madfcn »oUen. 
Raptim 'iublligen/ ben g. Maij.Anno tfijo. 
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ConOlium CLXX1X. 

c^td mortem condemnatorum teji omenti, an & quatenus valeant vel noni 
Teji amentum ejus, qui nondum convictus fr damnatus fuit, an irritetur ? 

Haredttas indigno ablata,eui acquiratur : an nimirum fifio vel heredibus pro- 
ximioribus cedat i 

Indigno hereditatem capere nolente, an nihilominus Fifcus fuceedat, proximior es- 
que excludet I 

s -An etiam is indignus fit , qui Teflatorem non ex vero dolo malo oeci diti 
Fifcus indigno fuce edens, ad legata & onera hereditaria preftanda tenetur. 

CASUS 

j(r funtrhinr fc wl M< trfle j$rag anbilangt/ anberf? ttfdx Se» 

01) * », pntenMnnen/bannbafi bifeo iejlamenr/ tam 

SletbHVfen «n» QUtullt/ ^ uoad innitutioncm> ctlJm ' quoad lrg2 . 

ta crdffrlg onb Ru(jnm<f)r nad> Jbltlben cer 
Tcflirerin/»off!ogen»erbeii miiffe. ■ 

£)ann obttol fonffen in SXetbien txrftfnn/ 
bafi jeni ge/ fo |um }ob ocruri&eilt/ fetn ie|ia» a 
menl juma lieni befugll ac etiamnuin hodie te- 
ftamenca, per damnatos ad mortem natura- 
lem, ante fada, fecuta damnatione irritantun 
1. tjus, qui i i.f. de teftam. I. quii filio, i. ini- j 
tum.ff.dtinjufio. rupt. Et quod afeendentes 
aliique, ( de quibus in autb. bona donatorum. 

C. de bonti profeript.) abintcftato hodie capi- 
unt condemnati bona, hoc faciant, non ut he- 
redes , fcd beneficio Imperatoris Iufliniani. 
Vafq. defuccef. rtfolut. lib. i. §. j. ubi com- 
munem dicit, fub num. pe. & feq. Gail. lib. r, 
de P.P.c.io.num. I. Berlich. parr. j.cap t. no- 
viflime Iohan. Hcrman, Scamm. de fetvit.per- 
fonali, lib l. lit. a. cap.f. 

Obrool and) Mfe 2Belb«.9>erfon nidit affefn/ 
nnllfte (larrf gravirt/ fonbirnjumal mifftret 
Sliitfce (iib gkicbfamb felbfl |u foldxm delido 
bcfcnr / 111 bem fie ndmblld) Cer rednlldjen 2ufi» 
fu&ritng itirer Snfebulb nidjr gctramii. 

Quia, quando quis ante formatam contra * 
eum inquiiitionem fugiat, tunc talis fuga vere 
3rguit confcicntiam peccati, l. L. Cornelia, ff. 
ad SpUan. I. in pubenbus.ff. de fufptB. tut. & 
utrobique Dd.Gcorg. Everhardi vol.i.ton- 
fil t. num 106. ubi plures allegat, 

Quodq; dicitur, per condemnationem a- J 
mitti teftaincnti fadionem, Sc tcllamcntum 
antea fadum irritari, hoc ampliant, ctiamli 
aufugiilct ex carceribus vei manibus familir. 
Peregrinus Ub. f. de jute filii, lir.r. num. i, p 

Sffieldk* and) funitimblicb/ in pratfenti hoe 
delido, criminis nempe hrfx Majcftatis Di- 
P vina, 


tc. Mcfetnc iiibo-ijrben ge. 
fiobr/ oon errocldien (tinge 
, ' rttfeteii jaubcrifcfcen 2B<f< 
I? brrn cinmal jttxn / Oret)/ ic. 
anaeben tverben/ be(5 cr|'d)affer. Zli haifdb e 
! mli juihnn jf:r<s JJttiern / einen piidniaen 
^ttff qtftqti tmbiffaufiam(ffn. Sie ft,t(tin 'to 
(famtni grmaibt' 2I< i(t <r(ltn« blr Rrag : Db 
efnfeldtt-rrbacbie aufgeircnnc ^berfon tclfi- 
, rrnfonbc? Ob atitfcfoid) Qelfamenr crdffilg/ 
«tulrfct rnb giblg fmc ebir nlebr / 3nb bfcmefl 
(elbe ^berfoni fn filnberlaffcnen ?e(I «» 
menr breu <?tben elrrqefeqei al« jftre SRuner / 
jftren Sinent/ obinanaerigf/ unb noeb einen 
Senem tc Zt« ((ifleSrag : -Slcflber Sener/ 
(bibreiijiim nuftrniTin fere gificlffen / CtcfelbC 
(ternacO ■ ale ijr fo ihircf itadiqeiradtin ntor» 
ben/ erfdofcn/ ober bif jtnbun ongentffen/ 
rnb ©elt bergeben / miri) (E rb . ober uid» lun 
fonte? Oferobber Fifcus bifeo Senerii bretj 
■iftcll an fiiu flati lucmpfangni / baun bifct 
Sener oud) fluetuigen 5u§ gcfegi / pnnb (id) 
tteggcni.iibl 1 banneo verineinen bicobtigen 
beebe eingtfegie (Erben/ 1 » gebu^re betnFifco 
(ilcran nidus ' fonbern jfjnen beeben (ftb<n.®a 
ber 3ltiffgcri(iue llraaffifiirtiig / folleerron bcm 
fftnigen gc|IraflFt nxrtcn / nai er jumor (ja- 
be/ ic. 

aifmnad} ic^ (^nDaiSenanDfrr/ 
-/gti u|lig erfucbi inorben/ ober jbo oor» 
^gcfcgie Sragen / efn furtjtg vub fn 
Recbten toolgcgrunbieO OAeoettcfcn uufFiufl» 
gen/folrixi audi jn bicn|llid)cn gefaUm bt(i an» 
finneuben t^ttiei in f einen toig abfcblagm fol» 
(cnialo (jab Id) bifer ©atbeiti miiallm berofil» 
btn Smb(UiiCen riijfnd) nadjgibad»/ vnb fi» 
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* vinx, H«« (>a6(n tfiuf t Nim f.girum & m»le- 

ficarum bona fifco reiftc applicari, contra Fa- 
chin./ib. 9.fMfr.j«r.C4^^.nupcrrimc edocuit 
Dn. D.Bocer.frstf. de bmuid.lib. i.cdp. 4 , 
num. ?t. . 

7 Cum ncmp8 Crimen hoc multo majus, pe- 
jus , dcteftabilius 6 c gravius fit, quam hxrefis 
vulgaris, & quicquid lummz cft impietatis, ac 
fcelcrum ex quifitorum, contra Deum ac Dei 
verbum, omne illud veluti infafeem abhifce 

o Diabolo mancipatis fimiil una complicetur. 

® Et quod dc tali crimine, in quod publicatio 
bonorum cft etiamnum dc jure noviflimofta- 
. tuta, ad mortem naturalem damnatus non poG 
fit tcftari , expeditum eft : Siquidem bona non 
habet, quibus de teftetur, arg. dutb. tngrefii. 
C.deSS Ecelefi 

* 6o 1(1 jtboffc bff orrt gutturefen/ bafj aDdn 
jenigen MjlcficantCtl WC faculras teftandi \X» 

* nommen/ fo beralrtf gnugfam »bcr©lfcn onnb 
gutti $Obl bCrUKffcilf Hi namauc foli li- 
bertatem amittunt , & fervi pcenx emeiuntur, 
adeo, ut communiter dicant noftri Dd. fi con- 
tra abfeatem ex forma Statuti, quod abfens ha- 
beatur pro confeflo , & contra cum defin tiva 
ferri pofiir, quod nihilominus tcftamcntum ab 
cjufmodi fieri queat, licet capitaliter damnetur, 
cum ad hunc ctfcdum ncccflirium fit, ut fen- 
tentia in przfentcra feratur, Peregrinus, d. tit. 
j. num 9. & ii. 

10 Et quod carccrati , pro crimine etiam capi- 
tali, ante damnationem tamen defundti , capa- 
ces fint, & heredes, quos velint, habeant, tex- 
tus cft i» l.inftdudtm%$. bone ff. dejnrefifii. u- 
bi refpondctur : quod bona decedentium in cu- 
ftoiia vel vinculis, hsredibus non auferantur, 

5 fc J titulo tam tcftamenri» quam ab inteftato, ad 

legitimos, fuofvc hxrc Jcs pertineant. Platea, ud 

1 1 Luit. C de deUtonb. Quod & in criminibus 
gravioribus procedit, /. P.isonius. §./. ff. de 
nequit. bjtred. ubiBaic. & Bald, Pcrcgr. d.tit. 
num.fin. 

1 2 Siquidem non fola accufatio/cd condemna- 
tio, per competi utem judicem rite faCf.i, impe- 
diat, tcftamenti tattioncm. I fi quis 9. qui te fi. 
fuc. pojf. 

0o faii and) bic$lna?f obcrbJf auprciffcn 

1} nkntg MtfdwfftJi: difcclhisemm pi opter metum 
catcerisfic formanda acculationis vel inquilitio- 

’ nis, nec etiam indicium ad torturam facit, ut in 
noftris plane terminis femcripfum cxplicat.fupri 
laudatus Dn.Gcorg.EvciWd. d. conf. J. fub 
numtr. ijj. 

^ Quodque diccbatur,amitti tc (lamenti fabio- 
nem ab eo, qui c carccrc autugir.aut ex manibus 
fanr.lt x.hocua cft intelligcndum,li fiatpoft lcn# 
tenti jm condemnationis latam, Grafins, fient. 
$. lefiunitntum.qudfi ja. nam. 4 . 

Et demum non (ulpcbjrum, vel indiciis 
pix gravatarum ; led convictarum '«k 1 «indem- 
natarum (agarum bona confifc umir : /. pen. C. 
d- \ut.fifit. Aurea Bulla Caroli IV. Imp.c.x*. §. 


Quarta 

Btt »oQ<n. St.ram. iiH.cif.7Wim.it. &c. qui* 
bus in terminis, per fupra deduba , nos non 
verfamur. 

gtufti* 1 1 . 

S©dt bann bt|<« Scflatmnf crdff ‘ti$/ ai* 
fblgt t {jtcraub nHfctf «nbatf/ bann Dafj gwat/ . 
bet jentyt ^ 3 ctfcr fo mlr inftituirt/ gu fdnem 
brfftcn i (dt dc jure dn $rb fcpt : 3<bod) (tl* 
bige* (£rbf Portion/ IWgttlttWeTcftatricem 
^in^cHcbr/ obtr gu j&t<m $ob §4oi^civ fur »rv 
trurblg gu^alrcn / vnnb Darumb folcbc b«m 
ianbg'8urflli4KnFifcoan(>dmbg3<f«Uc!i. |4 

Quamvis enim in Gallia ea, quz indignis 
auferuntur, non Fifco, fed aliis bxredibus cc- | 
dant, Chriftinrus vel 4. decif. 31. Attamen ' 
fecus cft dc jureCommuni,ex cujus tenore^n- 
terficicns aliquem, eidem quidem fucccdit ex 
tellamcnto & ab inteftato, & relifta abeo ca- 
pit, Filcus tamen ca cun&a ab illo uti indigno 
a\ifcn t l.Luciusff dt lurefifei, Sc ibi glolf.Bart. 
in Lbis confiequenttt.^.i.ff.fumsl.herctfc. l.firt- 
rem. C. dc indigi 1. /. ( um tdtit. $ fin. ff. de fok 
d Attin ubi textus ille ampliat, etiam quod in- 
tcrfc&or Patris julfu occidiflct. 

Et ita per ablationem Fifci, fequentes in 
gradu excluduntur, Peregrin. de lute fifii. d. t. 
per tet idque pluribus illuftrat, & contrariis 
refpondet Petrus Heig Ub ». qu. /j, ubi in fine 
monet, ncc etiam facile iis credendum efle,qui 
dc generali confuetudine hoc in cafu abroga- 
tzconfifcationis feribunr. 

33 nb ob»o! bifer 2)<«cr gttKn anbere cohx- 19 
redes (jar ; mag botij fclblgcn folcbe portion 
nid)( accrefcirm/ foubcrn mup Der brtftt 
f(Kil Difrr ^rbfdjaffr oDcr fo oli jtnlgrm -Serrer/ 
meldjer gu bcr Telbrcrin ioDrfitlag gcboijfen/ 
fon|l<ngeborigge®e(l/ aujfben fanbftfgurjllf# 
dftn Filcum gclangctt. 

Pares enim in gradu aut in uno tcflamento * 1 
inftituti , in fua portione fucccdunt , non au- 
tem in portione intertedoris,nam inter fcdor 
capax cft fux portionis, & ideo pares in ea ex- 
cludit, ac confcqucnter Filcus, qui ab inter- 
fc&ore eam poi tionem capit, Peregrin. d.tit, 

3. num. t. 

Ec quamvis nonnulli tradant, Fifcum pa- * 1 
res cum occidente in gradu non excludere, & 
protudeii adfuermt fratres & confauguinei 
inculpabiles , cos ia locum fratris , exdufo Fi- 
lio, admittendos clfc : quemadmodum fecun- 
dum luuc fentemiam pronunciatum alfcrit 
Boer, decif. *j. num. 14. dc complebitur illam 
Paiuirollus t onf 163. num. s.&feq. nec ab e» 
recedere videtur Tibci. Dccun. trdcf. irim. 

Ub y ii. i 6 .num.J 7 . 

Verior tamen dc magis communis in con- tg 
trarium opinio cft, quod ncinpc, ut occidens 
cohxredibus fuis neque uoccrc neque Ius eo- 
rum detci ius reddere* poteit, ira vici/Tim pari- 
tas juris vel gra«!us aliorum cohxredom haut 
debeat nocere delinquentis portioni hac in 
parte 
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parte Heig. (it. X q ueft. y. num. m. & mul- 
tis fiqq. 

Inaumq; fenfirm,plnresalIios allegat C»- 
fpar Anton. Tlwlauros lib.a.qu.ei.n.l. &c. a • 
! 4 bi ait; Fircum dividere lureditatem cum ha- 
bentibus Ius fucccffionis in pari gradu, ita ut 
Fifcus hiljeat portionem ad occilum fpe&an- 
tem, quamvis ipfe didentia! in cafu, ubi filius 
occidit Patrem. 

3 5 Sicq; quando hzredi indigno fubftitutus 
alius clt, Fifcusadmitritur carinio fubftituto, 
Bart.in I. i.jf. de vulg. & ftf. uum. ef. & eft 
communis opinio fecundum Socin. tH, n. ji. 
Rip.n«oi.( 0 .Alciat. «nn.asa.Guil. Benedift. 
it t. Reynutius. tit. de vulgari num. pe. & pro 
hac lententia adducitur texe.» (. fi ft quenigr se- 
dum. ff.edSjlnu. 

ad Et quamvis contrariam opinionem dixerit 
etiam! communem Angelus in d. I. s.derutg. 
quam fcquitur Coras. mlptft edstem. nam.tv. 
c .de lmpub.Sc Hsppnl.tncrelt.fubft.tit.di rulg. 
j.p.n.yb. Prima tamen opinio verior eft Sc te- 
nenda, ut ait Czvall, i» commun. coutre comm. 
quefl-7'l- ■, 

25nt objlefd) Mfer Xttitt foldje SjtbfdMfft 
, v jugulem fefnet OTlrerben/ nidjr aneretren tuclc 
fontee Dori) folebed / utpote in przjudicium , 
fraudemque prxfumpjam fifei tendens, fonti 
nid)nxtfd>a|fen/6afjl>erof)alb bte gan?< ®rb« 
|Hwft ten eberlgen imrptn inftituirten heredi- 
bus in (olidum oertleften mdebre. 

»7 Namq; indigno nolente capere rem vel hse- 
reditatem iibi delatam, poftquam faftuseft 
indignus, fifcus ex illius perfona capit, (equen- 
tibus exclufis : quia prefumitur nolle capere 
in fraudem fifei, Un frauilem. 4 y.tnpT.de lute 
fifei Peregrinus ftped. tit.j, num. a^.Cafp. As- 
ton. Thefaurus d quet.num. te. 
it Et licetut Filcus audiatur, aditam heredi- 
tatem ede oporteat, I. fin. ff. que bis ut indign. 
l 9 Ccphal. tonf.311. num.e.rol.3. attamen, que 
de non delata hereditate, vel lucro Fifco non 
applicando hoc in cafu dici queunt ; tantum 
obtinent , quando indignus, antequam capere 
portet, mortuus fuilfet, ut eft cafusd. I fin. de 
bis quib ut indijsHeig.W.a qu.33-n.33. 
jo Et quamvis poft Dnarcnumiu cosnmenter. 

di tit.ff.de rulg & pnptl fubft. dirtentiat Dn. 
j I Boccrus lntrelt.de rtgelsb cep 3. num. 47 . ubi 
ait, non videri heredem illum in Filari fraudem 
omittere fivc repudiare hereditatem, fed frau- 


«7* 

dem illam probandam effe, per text.rnl, ca*t 

quidem eb.d.t. 

Communis tamen opinio in contrarium * * 
eft, que fraudem eo ipfo prefumit, dumejuf- 
modi heres indignus nullam aliam caulam ra- 
tionalem adfert, cur hereditatem adire notit. 

Et ccrtc nunquam ejusmodi delinquent 
adiret hereditatem, quia femper mallet eam 
habere alios fuos cognatos aut amicos, quam 
Fifcum. Sicquceluforium effet hocce jus fi- 
fcalc. 

£>b aud)g(eld) Wfer ffrb ter Teftirerfn 
*ote nldlf allettlng( dolo malo, fontem ter- 
murlltbju perfommung grfffern ©po«»/ter 
fon (lentem ganjen ©efcbleebr/ fefnem beforgen 
nai/fidete jugejogenmerten fdtmen/procurire 
ebertariu gtfclfftn ©oftltod) folefcettgang 
«noetamniotrlltf) beftbefxn / ttxrt auri) ullmt 
anfe{iennad)/tifer®e(b«.«P(r|(m ©celentef- 
fer jura&ten ge»efjt / teamt fie emweterl fm 
®ett/ jagar auri) turri) elncfftiitlithe ©rraff 
) 6 t leben gelafjen/tod) (utor Sfinflhefcet £>rt« 
nung nari)/ mle tem ^ertmiirtigilen Sacra- 
mene pntfn anter roeggeeroffet reotten/ tanti 
ta ji fie alfo »nuetftjien« jjjr ^ctellri) leben ter* 
llefcren mujfen. 

Et certeejufmodilucranondebenturiis, j j 
qui defunrftum occidunt, etiam absq; vero do- 
lo malo. Ripa i* l fim.queft.e3. C. de revte. dcu. 
Peregrinus. dr;»rr fiftij.tit.).u.p.&feqq. 

Conftat item, fi cujufdam culpa vel negfi- j 4 
gentia paricrit detuncrus , quod tunc itidem 
fuccedcre ille non poflit, I. indignum ff. debil, 
quentindign. ubigloff.& Dd. 

®abep tori) fn aSneg jumerefen / taf alie 3 j 
Legata tmb onci a, fo tlfem ICrtnen Jfjcil obit- 
gtn/ tmt ju nxlefctn ter 'ifxirer de jure txrbim, 
ten genxfje/ ef>« fo ntol ter fifcus pro rato ab- 
tlebrenmuf. 

Etenim res tranlitin fifcum cum omnibus 3 « 
oneribus & conditionibus, prout erat penes 
indignum, l.quid ditttur.ff de jute fifit. I. tum 
rtfit ff.edsjlleu. l.fi fenus plurium S-fi quis.ff. 
de hg t.l poft legetum. f.jf ferrum. & i-fiis. ff, 
debis.quib utindign. Peregr .d.t.e. n.it.&iik, 
y.t.i.num.74.&t. 

®elri)tlatle«(d)berDiedltl(riien blSlgfelt/ 
tori) falvo cujuslibet reftius femientis judicio, 
jtrotf tufnjn eraebte /auri) aufften Uiot^fafl 
mtfjreroau^jufu^rtn/ miri) erbfcrcntftut. Si- 


gnatum 'iubingrn ten at. Iunii, Anno ifiip. 

. , g t ..... Chnjhfh. Btfcld. D. 

■ Sed poftei in fafto melius inftruflis, fcqucns Relponfum dedi. 
s^An (fr quende fifcus depoffrfjitsnuus reffiondere tene et ur velnunl d num. I- 
Ve herede indieru: (fi qmseifuccede)? inum.il. & per tot. paflim- 
Voaetusex qssilus invelsde reddetur velrtvtceripeffit > d num. 

Ve donetiont cummodo vel ob utufiim ; ceusa non fecssti. dnum-7?- 
Venetio.flidoiuterioienquemeb indigno rcvecetur, a» Fifccjcl cui cedet* 

, '-■•■i n umer. 124- 

Venatio vel elscneut quando in freudtm fifei fsfle cenjeetur ve! noni 1 
p , ntimer. i«j. ittWtJe • 

f t tone 
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Boni figirum an confifciri pofjint. i num. x 8 t. 

Won angcbm Ocr jj)p. * num. 196. 

OTfange/ tf? Difcein obacjj/ $U> fcribcre,defcribere aut fcquedrare bona eon- 
troverfa, niti per modum Inventarii» ut fcili-, 
cet quantitas & qualitas rerum feritur. Incor-i *• 


llt(jcn bajjobttol fonften bfr$anb*< 
SftiSrfll. Fifcus \)0(b privilcgirr/ 
usTV aud? fclblgtm »6 9ictfcf$' 

flkgcn gcbubrr/ojjiic wcJrlduffigcn Procef jfjm 
gcpolgr nerben foQ< / bafj icbetb in qtqtnmt» 
tiqet 0acb gcfuAft immiffion von SXc&tt no 
gen nrir nfcfcrtn flarr grdflfcn f onne.. 95kfl bo 
Dorab M<2lnfn>orrcrc Dtroglcfcbcn exceptiones 
«tnrcbtn vnb bebriff / tcrfltffttlff ©offldbtr 
©naben cfnitfflKnttn gtbcncfcn / barburcb 
glctdj m continenti f(>rc j uri fnb bcfugfamb <r« 
Jclltr/ t>nb jurtrnemmeu fcyn rocrtxn. 
a Nam & Judex live Dominus loci licet Ju- 
risdidioncin omnimodam ac etiam Msjcfta» 
tem habeat j neminem tamen fua pofleflione 
% fraudare velle# prxfumi debet : Si certe nun- 
quam fine caufx cognitione etiam in Aula 
Germantcorumlmperatorum procedi folct,ut 
teflatur Rofenthal. cip. io. cottcL 4 t- num. 97. 
ubi addit» in Aula Invi&iflimi Imperatoris 
tum temporis regnantis» in causa quadam ar- 
dua ita ob fervat u m fui fle. 

I Accedit» quod etiam Princeps dicatur fpo- 

* liare, fi extrajudicialitcr, & non in forma judi- 
cii procedit.{ Menoch. wnrd. rtcup.i.n f. & 
pifiim. CjMl.j.obf. 76. num. 1. facit e. conque- 
rctitc. & ibi Abb. num. $. ac alii. #xfr. dittflt- 
tut.fpeliit. 

4 Hineque ajunt, etiamfi quis talis cflet, qui 
in caufa propria ludex e fle poflet,.itramen non 
datim fequi, quod de fatto procedere queat, 

• late Menoch d.remcd. rctup t. num fo. & 
feqq. multis, prefertm 6f. cum feq. Afflift.dr- 

f Cif.361. num }f. Et fic de Principe etiam fupre- 
mo, decidit biU\. confil. jy 3. tucipin ciufi egre- 
gii, num. 1. vol.i. 

4 Ac quamvis lubens fateamur, Dn. Comi- 
' tem , plenitudinem poteftatis hifcc in terris 
habere ; attamen ea fine magna caufa illum uti 
7 velle, nunquam prxfumi poted. Et certe Im- 
perator legibus vivit, & in fpeciecum Intcrdi- 
(Sa poflefli >ria evertere velle, nunquam ccnfc» 
tur, Rofenthal. d loc.nun feqq 
® 00 fdil and) implorircnbtr -Ocrr Fifcalis , 

fcin remedium poflcflorium.in jure proditum 
frttKnmn (Srajff beflen jbm gcfudw ImmilTio 
|tigcf?arreti/ vnb bauadxr cr|t b«r 2 fnm>orier 
notorifftfg Jus, auff CtlKtt IcinamcrtqfU Proctj 
txrfd?obtn trerben tfnMC. SDann/ fo fi< 2 liu* 
teorrm/ In b<r Podeflion flrtfrtq gcmadwr 
Grrbfcbafl: fcmib/ foUcu (te bidid) barbe» gdaf- 
ftn RXTbtn / prout jam modo laudatus Rofen- 
thalius , d. I. decidit, tua llldjf ! »c fi harredi- 
tas adhuc cd jacens, ftpnb bit 21 nfn>orf at / <t(f 
tRarurUebe / vel ex tedamento bcfanbtt (Jr* 
bttw (altem pod prxiticam cautionem juiin- 
mittirtn/ cum adiit tedamentum vitio vifibi- 
li carens. 

p Ex certe lite pendente non potcd Fifcus in- 


poratio autem, feu apprehenfio, etiam in cafu 
Imperatorii Fifei , ante fententiam fieri pro- 
hibetur, l. defenfioms, ubi Bartol.Jf.dt 1 equit, 
reis. Peregrin. de jure fifei. Uk.y.t- 3. num. tq. ^ | 
ubi ait, fcquedrationcm quoque fieri non de- 
bere» lite pendente, nec aliter reum de poflef- 
fionc ejici, donec lis finiatur, quem infenfum 
Guid. Papx.& magnum Covarru viam allegat, 
eandemque etiam Tentantiam in terminis pro- 
bat Dn. Nic. Everhardi Jun. vel, /.cenjiLj. 
num 7** & feqq . 

QBrfl aud> -Ckrr Fifcalis (auptfllcbddlfidl 11 
c(natlaffcn/ba§ MrmdnrcFifcal.fcbc Jus neto 
liuffl^ prout in petitorio Se ordinario procet- 
fu fieri a(r«j|ft,aub^fubtr/bnb qtnifilid) nidbti 
nat bi(j orritrbitcbf »trocn m6cbte 1 aufoilap 
ftn raibt fid? ja fdbflttv' bab bit immorare 

(btnmdlftq gnusfain gfbdrt/ & Ita fatis (upciqE 
cognms utnnque militantibus argumentis 
t>ou 3 br« 0 n b^uprldcbdcb/ tnbtm tmiuttr 
0 prud> trt(jtll<f nxrbtn mufft. 

^mgtgtn babtn fidj bit im®orr<rttr(?I!d> 
btr N. orbtf.lid) autfgtricfafln ^t|fa# 
mtntf iubtbtlflftn/barinn btro Jram 0 )?uatc 
t>nb Q*aaf? ju ^rbtn indituirr/ »nb btntnntf/ 
aud) afltde jurctrforbttft Solcnnirdttnobfcr- 
tirf vub In ad)r gtnommcn ®otbtn. 2 )arum# , 
btn bann fcmbfldx* ^tflamtnt ob”< 2 di(fbad 
cxequirr/tnb ftt bttbt €rblnln ju blftr bfurtiv 
lafftntn famprKtbtn ^rbftbaffr gtlajltn/ Me 
legata aber/cx maau hxredum tmpfangtn n>tr* 
btnfoiltn/ pervulg ,Lpn. C.d.eds&.D lUdr . 
toll ex quo textu nemine rcfrafpnte, uno ore «4 
concludunt, quod hxres tedamento in cotum» 1 
vel pro parte inditurus , ante omnia in poflef- 
fionem bonorum a dcfun&o rclidoruro de- jt * 
beat immitti, omnibus aliis, quibus forte qux- 
dio incidit, in aliud judicium re(ervatis,ut pod 
lac. Menoch. & Achillem Perfonalcm tradit 
Hartm. Pidor, part 4. quefi. 10. in pr, ad im-r ■! 
miflionem idam id tantum requirentes, ut te- 
damentum nullo vifibili vitio laborare, & de- 
funftum bona,qux petuntur, pofledideodemE 
datur. 

Et idem etiam procedit, fi de eo, utrum 
quis tedamenti ficultatcm habuerit, nec ne ? 
dubitatur, nihilominus enim hxres feriptus ia 
pude iTionem mittendus, & quxdio ida in ali- 
ud judicium refervanda erit, ut probatur in/. 

1. C. eod. tit. Bald. confil. 311, vel. j. Angel» 
cettfil, <3J.col fin . Decius confil. 94. coi. i. 

Nec hancimmiflioncm impedit, ctfi adhuc 
de valnhcatc tedamenti quxratur j modo ooa 
vifibile virium appareat, ut per d. l.i. docet 
Roinan. confil. 233. num. 7. Menoch. d. tdi - 
pifc.pojfejf.remtd. 4. num. dyl. & communem 

pro* 
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pronuntiat Ro!. a Vall. cenfil. 2. n. 41. vel. 
Burfac. conf, $9. num. 21. 

1 23nb o&wo! ailftk furtf StiNt dngrwm&t 

ncltt/ t>afj mlf t>n& neten ttofgc&acfcrm 
fcfdifn Sratwn tf n telntr Qrr&/ndm&(ic& Qant 
SJcKii 6<nflttiffw/»nb teffirn portion/ eter fo vil 
ibtn< vigore hujus tcftamcnti gt^rfg / ter 
-C>cn? Implorant tem Fifco bflrurnb vindicirm 
unb juaiqnm wolr/ in tem <r 3o«n bfe Tefti- 
r<r<n tef antea: / »n6 ton jfcmc JDwnlmplo- 
ramcnfdbf? tef?rf«<ncn maffin t>n$urUtb/ vnb 
nfmnurm<&r pcranr&ortlitb *mb bat jdftfcft 
*<&«n fjcteacfcf/ ebttbod) 2tori$ub{}f<rjus<' 
8<&cn. 

M ' ©ofjurmanbteb c6«itef<*cx partebet 
2Tnfn>oncrt»nD tergflalr gtbraudxn/ bap n<* 
ben tem imjr angeteuter 3<>Hn folcbr $rb» 
fdbafft noebaur^dr ntcbt angerraren / er aucf) 
(icfc aflateng* fctn<v <£rb 3 «rc<&rtgfnft>nfd()lg 
8<madH/tet 33rfact)cn Dann fdn deficiens por- 
tio, jure accrcfcendi,tvf( telflrtmgm Dltdjrc*/ 
tertiantem uni cum ipfo inftituiricn Cprbm 
angnracfcfen. ‘PBrtdxr 23rfacten balber num 
nu(>r anterff mete jufoalrcn/ alp tvann <infg 
2Q |f»«n tcflamentarii haeredes cnrgcgcn n>mn. 

Conflat enim incapaces ipfo jure reptili, & 
quod ipfi capere nequeunt, ahmdcfcrtur, qui 
illud caperent, fi incapaces in medio non cf- 
fent, fc.fubflitutis, conjungis aut venientibus 
abinccftato Bart .mL aufertur in pr fi. d.juu 
fifc.&inl.i.C de delutor. Oldvad.confel.if the- 
mu t bule e fi. Alex. conf. 202. pcrfpettis n. 6 . 

Non quidem ex hac parte negatur, quin fi 
heres inftitutus indignum fe reddat, tuneFi- 
Icus (ucccdat. Sed poliniiie incapax magis, 
quam indignus judicari debet. Etenim tum 
demum) indignus aliquis habetur hereditate 
defundi, fi poft mortem tcftaroris ingratus eft 
in tcftatorcm ; at vero ob caulas ingratitudinis 
committas invita tcflatoris , relida ipfo jure 
t revocamur, /.} $ fin.& irfLexputte. $ finf.d . 
4d/ni./rj4f.qui a te liat ore adhuc viventc,fi he- 
res vel legatarius ingratus fit, rclid j non obti- 
nent firmitatem : ac ideo facilius ex prefumpta 
contraria voluntate revocantur. Poft mortem 
Vero tertatoris, quia jam confirmationem fu- 
am receperunt, & heres erat capax heredita- 
t tis: propterea fifcus aufert illam : ut etiam fen- 
fit FLipa.in l.fin.n. ifj.C.d revoc. denur . 

Ac merito quidem dici folec, illam offen- 
fam demum reddere quem indignum , que 
contigit poft mortem detundi, quia tum dc- 
fundus non habet velle nec nolle, /,r. C.d.SS. 
Scclef. 

*4 iEquiifimum ergo fuit, ut lex fubvenirct 
adverfus ingratos, quo ii formidine pccne in 
officio manerent, JafoiLiu l. fotorem col.ult.C. 
de bis qutb. ut tndign. 

2 5 Hineque communiter tradunt noflri Dd. 

eum, qui aliquem interfecit, non ei extefta- 
mento vel ab intcftatofuccederepoffe, /. Lu- 
cius, ff. delutefifii. ubi hoc glolT.& Bart, no- 


tant. ac ita confuluit Decius confiet. SchurfF- 
conf. st.purt. 1. Confent Paul, de Caftro in d. 

L foret em n*m. a.Schiicidew. de fuccejf ub tn- 
tejlut.tit.de fucc.tnter tir & ux.n.e*. 

In noftro autem cafu ingratus fuit hicce 
Jolin. in ipfam adhucj viventem Teftatriccm> 
dum eam lethaliter 6 i dolose vulneravit vel 
vulnerari curavit. Et quis credere ullus pof- 
fet,tcftatricem voluidc & optavifie,non modo 
revocare tcftamcntum, fed &vindida debita 
profequi injuriam & ingratitudinem hancce 
atrocem & inauditam. 

Aeporro, pofito lolinum illum efie indi- 
gnum ; attamen regularitetf tantum harreditas 
indigno ablata ad filcum devolvi foler. Harc 
tamen regula, utpote odiola & dura, multipli- 
ces patitur limitationes, ac nomuutim tunc 
vim fuam perdit, quando adfunt alit Cohzrcdcs 
inftituti, vel fubftituti. Nunc autem noftro in 
cafu eidem Iolin fubilituta ejus foror cfhadcft 
item mater inftituto & proximior lolino, que 
ideo fifcum excludent. ^ 

Et juris eft recepti, quando fuperfunt alii * 
cognati, qui cum harrede indigno funt in pari 
vel proximiori gradu cognationis dcfun6o 
cognationis dchm&o conjundti, quod tunc 
hujufmodi cognatis in pari vel proximiori gra# 
duexiftcntibusdcli&um alterius cognati, aut 
extranei alicujus non noceat, fed ii exJufoEi* 
fco, in hereditate defundti, tanquam legitimi 
heredes ab iuteftato vel ex teftamcnto, tan- 
quam coheredes fuce edum, pcrtcxt.ia Lj. §. 
Putris f.fi quisuliq tt fi. proh, ubi dicitur, fa- 
ftum fratris non debere fratri nocere : ita tra- 
dunt glofT in l.i.inpr ff.d t. B-nt. tn l.fin. num. 
9-verf uut ille fi. eoi. & Bald. nunt.u. Mcnoch* 
drb.qu.lib.i. ceut.4. cuf. //;.». 14 - IubClar. <# 
pr.crim.qu.79. i* fin* 

Inde licet heres occidens teftatortm he« 19 
reditate fit indignus, eaq; fifco applicetur, ex- 
clufis legitimis defundi heredib. I. cum rutis. 

§. fin.fi. d. bon. dumn. Bald. Salic. lal.& Dd. m 
Lhuredttus.C.de bis quib.ut indign. Hocta- )0 
men procedit tum demum, quando is, qui oc- 
cidit, fuit proximior cognatus defim&i , fecua 
vero fe res habet, fi remotiori gradu ei fuerit 
conjun&us, & alii exiftent proximiores here- 
des l. fune imus. C. d.pan . Bart. in d I. cum rutis . 
$.fin & in /. t.f (i quis uliqu. teft.preb. Bald. 
in /. eum, quum. to.d. fideicomm. idemque tenet 
Bald. esnf.js.tsrf, quutuur. & cenf. 16. in fin. - 
fol.j. ubi dicit fi maritus inftitutus ab uxore, || 
interemit eam , hereditas aufertur quidem 
abeo, fed ea debetur heredibus proximis de- 
funde, non Fifco* Item tenet Gozi.inrr* 
de mulefic. tit. de mulefuQ. num. is. per/, que - 
ro, fiifruter. abi dicit , bona non publicari, . g 
quando fratre occifor habet alios conjundos 
in eodem gradu. Confentit per omnia Paul* 
Matth. Wchneni» cenfil. Ftuncen. confil.tos « 
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Et ita fxpc etiam judicavit inclyta Curia 
Patientis, tclic Charonda Ii b.i.ttff te. 

I ) Ac licet nonnulli in ei opinione fint»quod 
fifcus habeat portionem atloccifum fpeftan- 
tem ; Indytua tamen Senator Pcdcmontanus 
Calp. Anton. Thefaurus file. queft. 4U di- 
fette feribu, fe (emper detemufle Sidcfenfu- 
r um opinionem Battoli, pro qua etiam in fu- 
prema Pariliorum Curia pronunciatum eflc, 
tcftatur Boerius dcctf.jj . Renatus Choppinus 
it dmdu.Ub.q.t.it n.13. 

« 4 Etinteraha «mi. ji. addit : Cartcrum pro 
intclligentia , arbitror recurrendum ad illam 
principalem conliderationcm , an ifle dicatur 
incapax vel indignus, nam Ii tft incapax, non 
poteft adire etiam delata fuccclfione, A tunc 
excluditur a venientibus ab inccftato, qui funt 
in pari gradu, A Ulcus nonpoicft aulei ri tquia 
non repetit bona penes delinquentem, Si non 
habet, quod auferat. Si verbeftindigmis. po- 
teft fucccderc.St fifcus aufert poftea, tanquam 

, ab indigno ex proprio dcUSo. Et ego arbi 
trorparritidam (nam tali incafu vetfabatur 
Tbeflaurus) dfc, St indignum, & incapacem ; 
indignum propter ipfum delifium, incapacem 
vero propter atrocitatem delufti : quomodo e- 
nim poterit effc capax fuccclfionis filius ille 
ipfo jure malediflus, & a Lege Divina, natu- 
rali & Civit damnatus ; Ideo cum indignitas 
cum incapacitate concurrat ad exelufionein fi- 
fci, & vementium ad fuccelfionem , cum eo 
propter paritatem gradus erit locus luri ac- 
crete endi. 

1 5 Certe fi ex fententia infignis hujus Iurecon- 

fulti atrocitas fafti exigit , ut homicida non 
foltimpro indigno, fcd etiam pro incapace ha- 
beatur vix poterit atrox magis excogitari fa- 
Sumlulini. Occiditenitnillaro, quifeejus 
tutel* commiferat, occidit eam aqua feiebat 
fe heredem elTe inftitutum, quam paulo ante 

4 ad libi facicndamdonationem omniumbono- 
rtim adcgetai, quam propter (anguinis con- 
pinflioncm, matris loco habere debebat. Oc- 
cidit inopinatam, hafque infidias nullo modo 
timentem, occidit crudt litcr.occidit non con- 
feflam, nec forlan fatis contritam, & occifam 
contra omnem pietatem , quam etiam hofti- 
bus debemus, infepultam ellc fivit, avibus 
Carit, beftiifquc tetrse pratdam Sccfcam elfe 
permifit, ut quidem Dn. Procurator Fifealis 
conqueritur & fatetur, 

»« 2jnb nsetl alllpe/ an coheres, vd proximi- 
or excludere debeat Fifcum, »nitr btn Inter- 
pretibus luris cttntf jnjeliftfitb qejfrttren/ fol 
etn t>lipjtcb<t)f*<r J ude». "> dubio contra Fi- 
fcum.Se.ut bona infamii i maneant, refpondi- 
renridque pertextum elegantem iul.no» puti. 

17 io. #. Jt /ure filii, St etiam inprimis h auc ob 
coulam, nc matet per ftnpendum bunece ca- 
fum, filia limul cjlisque boius carere cogatur. 
tntTA L t. fi. i luttiot. Nc item Filcus ex 
attocilfimo hoc tctuiddi&o, per bona aliena 


St 'non ipfius delinquentia lueruua captare vi- 
deatur. 

®af> abtr f3r ba< brltiw^ttr Fifealis mlr 
jenlqtr portion/fdbcm 3bW*ex Tcflamcmo, 
feli* blt gra»T t ftirerln naturlicbtn Sob i »«< 
bllttbtnnltbf wrnjhjtfttjn/ fonbcmjumel ble 
anjtgrtlK bernacb btfcbtfjtnt donationem in- 
ter vivos, fba blt grani N. ibrtm Strier Jelfn 
bti) na(t jfit qancte Scrmc^tn uttmtintllth 
Stfitncft) btfittitlttntmb battnlt erjtrinjtn 
»fl/ bafi prxtcr legitimam matri de jure debi- 
tam St pia legata aflea jbrgra» N. Srtmoqm/ 
atijf »Htr»t6mtn3«Iln enb »on firlblqtm ad 
Filcnm crlanqi/ btfca ()1 ttn mtf)r bann pbtr» 
mdjfiqt geibenmq bitmtfctaOtniallci -SiUIdfi 
fltttiuwibttlaufft/ ftmbtrnautb * jurefenpto 
mu nltbttn htbaiiprtr tpcrbtn f an. 

anqtft(itm aufi aDtntKtdwtnelftnbar/bag !/ 
nltbf allrlu T.ftamcnta. fonbem autb dona- 
tiones, fc ttn tXrfbttn crojfrijiaufi frerreillt» 
gtm ' quttm / vwtjtjtnm.itntm Wtmiit rnnb 
SUtUeii btifliiffcn en: fonimen miifftn. Requi- 
ritur enjni in donatiunc legitima, ut confenfus 
liber interveniat, St omnis coadl io Sc metus ab 
eaabfint, $ Perficiuntur Injiir it dontt t.igut- 
idni.C.d.dotut Gl. & Dif ini. tmptionit ff.d. 
pdQ. 

iflun »urbt fdn Snpanijfpfditt anbtrfl ♦* 
ntmuttn fonbtm »t(mt|)rau{ btmt/ »ad lai» 
ter fittRj* n fol 91 / enitcttfftnlitb |cbltt|Ten 
mfilltn bann bai blftt 3alln/ fo ftm rttbt jt< 
trtnt CBuaponji btro Satftrlanb/vnb 1 jnta» 
gurillubtm®c»alf inbltfrtmbbtgtfiihrr |(j. 
ro qrofft ©tf.i(ir tlnjttllbr/pnb bamu |u ftinctn 
QBiUtn otrlaim. (Er bat fulntliitmantern 
territorio btlmbltdpvnb qltidjldmli qcfanqtn 
auiftntbalttn ibrcrlctblltbtn 'Diurtrrenf Stt< 
vaubttn < teafit anjuirelft n rtrb dliqt/ r nb fol» 
tbtt etrmuilid) alletn blt Srfacbtn qtrban/ba» 
mu n fit gltntiam eon mtniqlitb etrla|]tn/ ju 
bl|tr ebtrmdffiqtn eno wibillidjtn Donitioit 
brmqcnfdnbt. , « 

Probatio autem. St prxfumptio metus op- 4* 
timo judicantis arbitrio committitur, qui jux- 
ta conjefturas ex a&is, Inftrumcnto, loco St 
rempore rcfulrautcs , rem dijudicabit, textus 
elegans m I. metui f. tx quib. c tuf. nuj. Me- 
no. h.i.Atbiirjr.hb.j ctnt i.ldf.lqj. 

Etmultiim in hac materia attenditur veH“ 4t 
fimihtudo. Parii, ttufil 139. nutu 7. he. 4. Ro- 
lani.cinfil.itt.ntiiu.iitjib.4. Aea conjeci uris 41 
metum pra lumi St probari, prafertim quando 
in domo privata metus eft illatus, poft Alex. 
Barb.Sc alios vocet Moncer. decif. Atdgon. 4f. 
uum. tj. & feqq. ubi in fuocafu trabtans de 44 
inftrumcnto donationis, per inctuin celebra- 
to, plnrescnumcrat coujcifluras, volens poft 
Abban. confil. 7/, timorem metus juftum ti- 
morem inducere, St alias in alio cafu connu- 
meratAnton. Gamma, decif 34i. 

Et magis prxfumitur metus in muliere, 49 
(quzeftinpoteilate donatam coullituta, dc- 

ferta 


ferti perterrita, &«. remotis propinquis, viti- 
cis 8c amicis (ibi notis, coram Notario & Te- 
' ftibus quos nunquim vidit, verfans. ) Et quis 
non concurrentibus hifce circumfhntiis, me- 
tum indutum credere eam, quae omnia fua 
' bona donat, & quidem fub fpe futurorum me- 
ritorum. Vieifiim auis dolum abeffe credere 
poffet ab eo, qui negle&is hifce meritis pro- 
«niffis» mox animae periculum, corporis dam- 
num , mortem item acerbam , 8c admodum 
crudelem donatrici intentavit. 

Judicet nunc omnis mundus, dijudicetpro 
Confcientia fua illibata, prolue candore fuo 
folito Dn. Fifcalis.annon donatio harc pro ta- 
li, quxipfo jure nulla (it, mereatur haberi. 

“ Ac porrd etiamfi levi nutu perterritus, 
quamvis cx edido , quod vi , metusv^caufa, 
&c.j juvari non poflit, officio tamen Judicis 
continetur, fuccurrere etiam tali in cafu, Paul. 

EgoBefold, in deli - 
i 4 t.jar.ad lib. 4 . Pandrft. qaaft. 6. 

SEBfr Mnn au tb |um Mtbftn/ Mfc immcnfa 
donatio cx defe&u infinuationis jq* 

boDcnfdlr. • 

47 Donationem enim mfinuatione carentem, 
ipfo jure nullam effe, re&iflW fcripfcrunt 
Gabriel. confit , /;#. nam. 6. lib r. Gratian .part. 
j.difcept. 413 4 aum. 16. Card. Scraphin. decifi 
39t. nam. 23. & 13*. num. u&J.tt noviflime 
Merenda. Ub.i controv cap. 14. 

4 ® of» qlctcb btr * 0 <rr Fifcalis, jitb 

twrtnfiicb betj Mffr Donatio» fttr$tg<m$emit 
Iuramciucbchtiflffn »111 } 
wrftfotntn SXtdjttnC/ quod infinuationis fo- 
lennitas, Juramento non fuppleatur , cum in- 
venta (it ad fraudes evitandas. Bald. in Litui. 
MHM.f.c.i.SS.CicUf. R-oman.i* I. M.dtfii nui. 
nun.tl.ie donat. Sialii plurimi, de quibus An* 
ton. Gsbriei.cri./' /. i. iunut.uum.ti. Fer- 
rarius, ttut. }). num. 4 vtrf. aliud rtmtdium. 
Mandof ad Riman. cnfil. it.& confil. ti. 

W gtj btm brfmbt fi* aug brr anjqtfmfn 
Donation jar n(*i/bagb(< 2 frat» N.rinrn (db* 
HdXn 3 id/taftis facrolandis Evangcliis, Obtt 
fbnflobteibtione Divini ^rfdworrnfonbtm 
tl brfngr W» communicirK copia fo(*<r 
©t6«n(funjbift«alltinmlfg(6/bag bft $ra» 
N. bft) jgrfti ( ®riWtbfit $grf n/wugtfn ®ot. 
Kn/Srttetn rab ©lauben/ un rint« Itlblld) 4<> 
Rtiuorafii 2 fb»f?<w/fSr fi* rab jf)K ®rttn/ 
Mtn Notario $<lobr, tiitb Derfpr oAen/ bife aug 
latKfbagrnti btf*((xnt Domtion rnb 
SSbngaat ftdgt rafl/ rawbrtMjIidjeiiSra. 
MbmSffH*|uga(rat) 

Verim donatio ulrra quingentos aureos 
non mfinuata, adfui validitatem verum St lo- 
lotne Juramentum requirit, Confil Marpurg. 

5 * tum.j.ttufiL ia, 1I7, ut St in donatione 
inter liberos a patre fa&a folenne luramen- 
tum intervenire debet, Modeft.Piftor.fin/Tiv. 

1 f f*ttut. fart a. Pariter quoq; in donatione in- 
ter Coaijugrs, Tufchus, Ut. D.tmluf 4)4. 
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Et fattein claudeftina hacfaAa donatio 5 i 
metus & violenti* pr*fumpt»ones mprunis 
auget : etcnim,qui mald agit, lucem fugere lo- 
iet Pjul.Chriftin.va/.f dtitfi64. 

Quinto, donatio ha?c vel invalida redditur, J 4 
vel aliis secedentibus adminiculis admodum 
redditur ftifpc&a, cum fit omnium vel majo- 
ris partis bonorum, atque ita tradunt Alex. ■. 

16. Jaf. nam. it. Johin. Bolognct. num. i4n 6c 
alii Dd. unanimiter, ia /. ftipulatto btc modo 
concepta ffd. V O. Tiraqu .d.ntraft. $. t.glo£. 
7.n*m.y. fboir.dectf.333 aum- 7. & alttreUnk 
Petr.Ducnnrrj. 219. 

2 )nb »<il btt ^)trr Fifcalis, bifc donatio- ^ 
nem fVfbff pro donatione harreditatis (>al«n/ln 
Dem <t vt rmt imlldj bt|?ii»rtn/ aucb Mi InUru- 
mentum affert* donationis Dturen flm// 

Daf ab hac donatione nlffcijtij auf jiu.traratn 
qtiam pia legata & legitima manis» 

$hm abtr fff au§ Dtn Oittbrtn affrnbor-' tmb f ® 
fifeKtfjim Wt fX«br«'@clc()rrfn ttnbvUtfUid? t><u 

^fn/quod hzrcditatis donatio imer vivos & 
iimpliciierfa&a*, nullius lit momenti, nec ullo 
modo de jure fublHtcre poffir, per /. hereditas 
C. d p *3 tradunt Cyn Bald & Alex, in Apo- 
ftill.Barc.naf. qaafitum.b fi miht ,trvu$.ff. d.le- 
gat. 1 . Socin. Iun. confit. 143- ttum. 22. velum n 
Idque communiter receptum cUe afhrmac 
Ducnn. eeg.229 ampt.4 & magis commui dn 
efle fcntentiam, teftamur Cagnol.ial fia. u. 

423. Ctar.ia f . donatio . qaaft.i9.verf. Jed quare 
nnnquid. 

©ojrmautbnfifcf/ ba§ £<rt Fifcalis fur« 57 
gfbt Hi ^ab< bK §ra» N. j|)r Mc legitimam ma- 
ternam & legata pia refervirt/ fu fepe autb bav 
rtnn futefiittn btfugr gt»t fen : Dsnn bifts cm 
sarun^tllrtg/dilicpuflrlid? & etiam quoad a- 
nimam w* 

w/ nwnn (ic cnfnxwr in fraudem lcginm*, 
&itanulliter tcftircn/Obtr 6<lt piis legatis, & 
nominatim pro anima rdiftis ct (»44 decerpi- 
ren moflen. * 

Licaenim dicatur, quod donatio omnium J ■ 
bonorum fubfifrat, quando donator ftbi ali- 
quid refervavit, vcluti ufumfru< 5 tum bono- 
rum, &c. Attamen ad fuftinendam hujufmodi 
donationem, nonfufficit qualifcunque refer- 
vatio, fcd, ut ea vigore refervationis alicujus 
fubfiftat, tria potilhmum requilita intervemfle 
debent : Primo, debet adeffc tale refervatum, 19 
quod tranfire poffit ad hxredes donantis, atqj 
ita per tcftamentum,vcl aliam ultimam difpo- 
(itionem transferri, alias autem, ii donator (ibi 
refervarct aliquid temporale, de quo tefrari 
non poffet, donatio non valet. Secundo requi- 
ritur, ut refervatio fiat in aliqua notabili quan- 
titate, quz dignitati & qualitati donatoris 
convenut, ut nimirum donans & utiliter tefta* 
n & hzrcdem habere poffu, nc fadiotefla- 
memicl 11 foria & inutilis, ob modicam quanti- 
tatem reddatur, vel etiam fu* dignitati & ani- 
mi pericuiofa. Tertii ita refervari bona de- 
P 4 bene. 
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beot, ut dortatorin iii liberrimam potcftatem 
habeat di fponendi abfque ulla conditione, vel 
reftrin&ionc. Et ita de his requifitis & earum 
rationibus, nec non authoritatibus traduotlo- 
ban. Bolog. ind. l.fin. num.ijt.&ftq.Conrr. 

> r at. rtftlut. cap. 9. num. 9. IuLCIar. d, donat, 

qnafl. 19.vtrf.ftd poni, 

8ur m ifl sltklml to btt vtrmdn’ 

im Donation fttmtiba / »«ang«KUKt 
§raawn N. Certer JoMn/ ifcto nun rin lange 
5>ftnfl/ ©urrfwfm/ 
txJn<r«cb< Ude tno ftrrundfcbaffr / vnttu 
broffen tevkft n #nb cr jc^r / tc 
*J 3 <bocb<ff foldK Donatio ta frinctl HK$/ ea- 

tenus pro remuneratoris |U$4(f<n / ut carere 
potuerit infinuationc. Nam in terminis, quod 
Donatio fa&a confanguineo non folum ob 
enunciata merita, fcd etiam propter benevo- 
lentiam & amorem dicatur Donatio pura, fa- 
ftaque ccnfeator ob benevolentiam & con- 
fanguinitatem, non propter rcmuncrationem 
meritorum, dixerunt Paul.de Caftro,r»«i/Cc; J. 
Itb.i . Soein. Sep. confli. *of. n. 9. rrtf 6. lib. 0. 
Parif. confli. 7 i- nnm. 6 t. &ftq. lib. 1. late Mc- 
noch. conf ii 2 .num. 4 i lib.o. 

Et quamvis Decius, «n l.fl donationi , n. n. 
C.d.Collat.Sc alii allegati a TiraquclI. in l.fl 
unquam. verb. donat. largitos, nnm.y. C. d. re- 
voc. donat, dixerint, receptam efle opinionem, 
quod donatio prarfumatur potius remunerato- 
ri», & fic ob merita, quam pura & fimplex, & 
fic ob benevolentiam opinio illa procedit, 
quando donatio fit extraneo, in quem nulla 
confidcraripoteft ratio confanguinitftis : Se- 
cus, fi caufa confanguinitatis concurreret, ut 
sncafu,dequo agitur, fecundum Tiraqu. d. I . 
nnm. 74. Vel illi opinioni locus eft , quando 
merita aliter, quam donantis afTertione pro- 
bantur, prout declarat Menoch. d. confli 112. 
nnm. 42. 

•f Q&ittra (>« Me dn$<ge&n< Donatrix »n> 
tmiMt/ &afi fle Mfe donation $ 4 nij freptMUig/ 
wigejitunqen tmnfc vngrfrungrn »>or$<noni# 
mcn. 

At certum cft, donationem efle fimplicem 
&puram,non remuncratoriam, quando dona- 
tor dixit donationem facere fua mera, pura, 
(implici & fpontanea voluntate, mere, pure, Ii. 
berc,& limplicitcr,quar verba mcr£,pure,Iibe- 

' re,&c.oftcndunt,quod quamvis donator dixe» 
rit, donare etiam ob merita donatarii,caula illa 
meritorum non fuerit finalis, fed impulfiva,& 
oppofita ad colorem donationis, caufamque 
illam non efie attendendam, fed folum attendi 
debere verba illa difpofitiva mere, pure, libe- 
rc.&c.qmr donationem meram, puram & fim- 
plieem efle.oftendunt, Oldrad. confj. inc.Ti - 
nar.Panf. conf tt nnm. 101. libj Alex. conf. 14. 
eoi i.lib. *. Deciso, conf 92. nnm.99 verf.fecun - 
do refpondeoJib.3.Menoc\i.d.conf,n2, nnm.au 
Roli a Vall, conf. 44.nnm.21 4 .r$rfquattb di~ 
eunt. lib. 4« 


Pariter contra |J 

deran da cft enonciatio meritorum £ 
fttumento donationis, qui oftemiit, mer*» 
illa non merui/fe renumerationem tam magn* ( 
donationi). Sicque opux cft. juftifie*ri merita ' 
infignia,fingularia ac maximi momenti. ut quia 
donaurius redemerit donantem ab holtibus, 
aut eum de manibus inimiconfll» «fipuerit, vd 
quid aliud fecerit, quod precio numeratio di- 
gne arftimari nonpoffit.Crot.conf 129. nnm. 9, 

& ftq. lib. 1. Natta conf. Ooo. n jt. lib. 9. Alex. 
conf.Munum.s.verf bene fatetur. hb.9. Et mo- ** 
ventur pertext. ini fi pater. Sfin.ff, dt donat. 
qui loquitur, quando donatarius poiuic fe in 
periculo mortis pro donate, eripiendo eum de 
manu latrunculorum vel hoftium ner vim, 
cum periculo vitar donat 3 rii, quod offenditur, 
dum textus confiderat donatanum cripuifie 
donantem de manibus latrunculorum vel ho- 
Ilium, quia eripere, cft de manibus auferre per 69 
raptum, ut dicit ttxt.tn l fed eximendi ff.ne quis 
enm,qui injns. Hujufmodi autem mei ita non 
folum non fuerunt juftificata, fcdncq; in In- 
ftrumento donationis enunciataapparent. Di- 
xit enim donatrix, donationem facere ob amo- . 
rem & diledionem.quibus profequebatur do* 
natarium, & quia donator in omnibus fuis nc- 
celfit a tibus ci fubvenit,qu* merita erant o b fe» 
quialia, ad qu* donatarius uti conjundtns& 
heres inftitutus, pietate, charitate ac fanguinis 
conjuntftione, tenebatur. Et impius,ingrarus- 
^uc fuiflet, fi cognatae in ncccilicatibus non 
lubvdiilfet, arg ./ bununitatis.C.de impub. £c 7 1 
fervida obfequialia non funi dignarrjmioejg» 
tione tam magnae donationis, Lfllia,Cd^ttp 
pttft. 

iin jum ©ftttittn i(? 6 (t) bijet donation 7 * 
«orbcr|> jumtrrftn/ ba| ftlbi^cnidHpura, fen- 
turiimtl gemiffer reciprocc.jngtbtngut condi, 
tion vnb m af> b<ftfce(xii) aucbmit bi< jiVcrirc. 
donatrix ftir (iti) »ub jjrt Srbcn folcfct donaw 
tion Mivcrbrudilli lufiulttn/ mib bnrroitct 
nfmtmr juft^n jugtfagr/ cln nmafftg bcr Dona- 
tariut^oiin an ftantmd Jtibliitngtfcfcreor- 
ntn aibrt/b«n Nounogtlcbi ni ttrfptodKn/- 
bicgraieN. jjirttii ©tanbgatiiS|j jupnbtrjaf., 
mi/aac Jrtret/ ®(tn(i/ iltbt/ gKimbftba^r/ 
mugltdjilc afliftcnip^ulf »nb ©tti fiant) jufai. 

(icn / bit Jag itbtn, m« norrurffitgtt. 
©peifi' irancf »nb jtf<ibung)UP<rforg«n/au(^ 
bift, fict(|/ v«f]i vnb vmvibtnuffltci) itifjaltcn/ 
gcfialrfamc fold» conditio vnb mndus ju jtv<l)»r 
«n vnbtrfcfciblldKn maltn in bcm Inftrumcntajj 
afTcrtx donationis tvtStrfjolt/vrit) fanb(riiii) bf« 

|l, lilfuftnbcn/baptamob praeterita, quatn , 
tura (perata officia bit gtaiv donatrix do— 
natarium Jfntvibttumb mitftmbtrn Sabm vit 
©dientf imgtn mbrttnrfen/ gat gtnaigr Viini 
rcfolvitt |<t)«. itwaw» 1 

Qu* omnia reciprocam obligationiStRFy 
IC condmouaicin five modalcm donationem. 

^ iodubi^ 
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Consilium 

«dubie important, &ineffcdu contradum 
facio ut (acias, efficere confpiciuntur. 

74 SEBrif ab<r foltfcc conditio »nb fonbcrbarctf 
©rbfng ron btm donando gamj Itff obfcrvirtt 
gtfcalrcn/otxr in acbr genemen ttorben/ in btm 
€t ndmfclftb bie $ra® donatricem an (far fcfcul* 
Wgeri »nb jjr jurato wrfprodxncr defcnfion/ 
6 i 5 §(icb offendirf/ tmb f cfxn gcbratbr an 
ffarr ber 2>nber(>almng' mit cintmpaar jtu* 
g<fn afcgcfprfff/ fur b« fctoulbtgc vnnb jbrem 
0ranb gandfc KUlbung-unber frtpcm JDim* 
m<l&tti 3 Wgclnvn&wllb<n 'S&urtn prcijj g<« 
gcbcn:tt>fcbifc$ aU<* bcr-Otrt gcgtnrfralnldu 
aflein fdbffai angtefertg ifl/ fonbtrn jmnal mu 
«U<m fltifi exagerittn/ »nb gtutgjamb btfttet* 
mn fbur mt fati bcAanbcrf! bcpalltn &&riffr 
Uibcnben -Ocr^n/ & quibus ex 

meliori lute finxit pracerdia Tytan, 

abgcnomtwn/ gcfagtvnb gc|<t(ofj<n»<rbtn/ 
fcaun bafj bifc donaoo ipfo jure nicbrig/ rnb ba 
fu ftfcen jtmal .ffraffr gtfrabr/botb ton btr do- 
oatrit is £rbcn fbun tnb folle re voarr/ caflirr / 
aucfc fjmbriufc<0/ fo biboni er 3*fen mif faU 
fetum rerfpretbcn/ tnb groffen promeflen er* 
pradicire/ «mpfangcn rnb «ngtnommcn/ jure 
optimo maximo feibcrabgcforbeu toetben tih 
vnb folle. 

75 Etenim donatarius ex pado donationis, 
alimenta non folvens.rcm donatam amittit. Et 
ob padum donationis non fervatum , poteft 
res vindicari per adionem utilem, f.i.tibi Barr. 

V & Salic.C.de donat. qua fub certo modo. Roman. 

tonf.it 4 incip Trip/iri. Rip.i coti f.7. fub tit.d-do - 
nat.Covzrru\.lib»i,var. refolut. t.% 4 . Fachinx. 
lib.t.cap. 99. 

j6 Et maxime irrefragabilem vim habet,quod 
cx Senatus Pedcmontani fententia, JurcCon- 
fultorum &: Pradicorum noftri feculiPhznix; 
Anton. Faber, lib»t. tit. $f. definit ;& defin.12, 
fequentibus verbis feribie : Ex caufa non fecu- 
ti implementi donatio ipfo jure revocata in- 
tclligitur, licet donationi non fit inferta clau- 
fula illa vulgaris, ut fi conventionibus fatisfa- 
dum non cfiet, donatio rcfol veretur: Quidni 
enim ob non fervatas padiones, perinde ipfo 
jure evertatur ac ex aliis ingratitudinis caufis, 

\ cum vel omnium maxima ingratitudo ca fit, 
pada non fervare ? 

jy Neque hac parte referet quicquam , licet 
alias multum interfit, an modus fuerit adkri- 
ptus, an conditio : quandoquidem etiam mo- 
do non impleto, non tantum condidio datur 
* donatori, licet didum non fit, ut eo cafu re- 
folvatur donatio, fed etiam vindicatio & Im- 

® peratorum Conftitutionibus, ac fi nunquam 
, dominium a donatore abfceffifTet. 

78 Etenim quamvis multum interfit inter mo- 
dum & conditionem, quaotiim ad fufpcnfio- 
nemadus; nihil tamen intereft, quantum ad 
refolutionem : cum modus contineat! caufam 
finalem difpofiuonis, glofl» & Dd. tn Ll. C, de 
donatam [ub tnod. 


GLXXIX. uj 

Et quidem Faber.Afff. definit. 14 . ita feri- y 
bit:quod traditum cft, non clfc permittendum 
hzrcdi, ut inquieret donationes, quas is, qui 
donaverat, quamdiu vixit,non recradavit, ad 
eas revocanda: donationis caufas pertinet, quj 80 
cx donatarii ingratitudine proficifcunttir Nam 
fi causa non fecuti implementi revocetur do- 
natio,quod fit ipfo jure; utiq; licet hxrcdi non 
tam re vocare, quam revocatu; nem jam ipfo ju# 8 1 
re fadam, objicere. Etficnim ca quoque & 
omnium maxima ingratitudo cft;pada non 
fervare; habet tamen hxc revocationis caufa 
nefeio quid magis rcalc, quam traulmifiionis 
Jus inducit in hxrcdcs quofeunque donatoris. 8 x 
Ncq; fane ratio ulla cft , propter quam dene- 
gari jus ho*. debeat harredi, cui ncc qui contra- 
riam fementiam tuentur, denegant condictio- 
nem ob catilai» dati causa non fecnta. g ^ 

Et rationem addit, quia revocationis caufa 
non tim cx nerfona donataiii profici Icitur , 
quam cxreipla,id cft.cx padis doiuuom in- « 
lcrtis, idq; Ripa adi fin.C. de uvec. donat qa. * 
t> j. num 209 ■ hoc ita prbccdcrc ait, fi ha res uo« 
natoris non agat condidioneexd ifin. fedex gj 
capite caufx non fccutx. Quodque condidio 
finecaufatranlcatad harredem illius, qui po- 
tuit condicere ; ficut & exterx omnes condi- 
diones, text. efl 10 1. cum anctUa. 6. C. d. con- 
dtS.tbcAuf. 

Sententiam porro Anr. Fabri per omnia 
approbat Paul. Chriftinx. decif. Bctguar vol. 

4. tit.fS.n 29. 

Et in fpecie donationis ob caufam revo- 
candi Jus clfc, cx caufa non fccuta,cx Fulgofio 
offenditur in con{ 213. coi. 2. cire, mrd.per texr. 
in l.ea lege.C.de cor.d.ob cauf. &d Li. C. dede- 
nat. qudfub mod. Ripa lib. /. reffonf de donat, 
uvoc.tdf 7 & cdp.feq.col i. 

Acinfupcr huic Juri revocandi rcnuncia- 
tum non intelligitur, quia cx capite ejusdem 
contradus competit, Barc.ii) (.!,§ &pdtvi.f. 
quod vi dut clam, cum aliis apud Decium rela- 
tis conf,4*>num.i iwjSa.jEquc fublata exceptio 
adiove non intelligitur, qux a fonte eodem 
emanet, Dee. con[.J7-num.i.& c$nf 99. n.*. tn 
fin.item conf io4-n,J. in fin . 

Et exprefTum id dicitur ; quod tacite ex na- 
tura difpofitionis compi chcpditur, Bart.m Lt. 
coh.ff.d.vulg. Ancbaran.fa»/Ijw d§l. t.ttrc, 
med. Enim vero natura canlz finalis fert, ut ca 9 
non impleta, refeiffionem contradus patia- 
tur. CauG» igitur finali expreffa, non poteft 
exprefTum & revocandi jus non dici. 

Sciendum quoque cft, cx dolo donatarium f • 
teneri, qui feiens, prudensve fidem datam non 
prxftitit, neque promiflis fatisfecrt,/)/ tttm mi- 
hi. ibique Bald. fi.de dolo. I. dolus, ff.mdnddt. 
l.t,%.efi autem apud (f. dtpof l.vendnantem jf dt 
eviff.Alc x.(onff2.col.t. & cenff4-col.2.lib. 4, 
ubi dolum in eo prxfumitiqui pro viribus pro- 
mifla non fervat. 
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91 21 Alt fdtl and) bff< donatio cx/. jS«. bsrdonatariusWfev jjtttf WT(f)rf(t <5uf<r pri- 

C de toyoc. donat, retratfirf Wl& »m& 6 <ffo|f<n vir t Wtben Itl5d?f/ fold?«l Cod) propter fum- 
BKrbCn / dum ibi fancitur, omnes etiam lege mam & notoriam ingratitudinem tp 0 lfu 0 fi(b a 

conferas donationes revocari & everti, fi ac- donatore bcfdjefjenf&int. 

ceptor ingratus circa donatorem inveniatur» 3Bnb WCtl felblge gUldjfatnB in momento 9 
ita ut injurias atroces in eum effundar, vel ma- infignis hu/us ingratitudinis fobffl txrfdJtbcn/ 
nus impias inferat, vel ja&urz molem exinfi- ulfo felbff en )fjt bifjorrtf babenbetf Dvcebf nidK 
diis fuis ingerat, quae non levem fenfum fub- cxequirtn m^tn/t»frbf folcbed fctn tbertgrtt 
ftantix donatoris imponat, vel vitx periculum heredibus (n aUtotg betiorflefoen / fcenorab/ 
aliquod ei intulerit: ne fit cuiquam licentia , & ttell friner gtvctfeln fan/bann bdfj bfc donatrix, 
alienas res capere, & frugalitatem irridere do» tpann fie nad} 0Off<$ S85iUen't>on beni erf? ttn* 
natoris, & ipfum iterum donatorem, fuasque pfiingenen 0 d)u|j nUfef 0 lcl(b gefloirben/ ober 
res perdere, & prxfatis malis ab ingrato dona- ber anber/(fo jfor ben qatauF gemaetr ) barauff 
tionis acceptore affici. Idemquc habetur se t. flefblget/ (blcfjcS felbfl ta$ 2B<rcf qefeijf / t>nb bt» 
finextr.ddonat. fsdonationaUerbtaBSanjfycbabco&n ju 

Et quamvis utrobiq; dicatur , quod condi- gemaebr fjerre/ geftalrfamc bann Ne &ben$e ralf 
ftionc ex hac lege donatio ab hzredibus non inft icuirfC (£(b<n (jieitltf alie CifC j jjneti compe- 
poffit revocarij notabiliter tamen Saliceuibid. tircnbc revocatoria remedia per modum exee- 
num. 4. limitat illud, quando revocatur pro. ptionis angcfielr (jabm ttoflctt. Cum quippe 99 
pter caufain non impletam: rationem hanc ad- ei, qui habet a& tonem, multo nugis exceptio 
dens, quia illa revocatio fit de jure communi competere videatur, per lura vulg. m 

& fecundum regulas, idcoq; haeredi & in harre- gerrner vnb jutt) Sftcunbien/n>et( ber S)<vc m 
dem debet tranlire. Cotu in memorabilibus.^. Fifcalis infetner i0d)rt?fr $.C*tfiiUKblfeffen>IC» 
donat 10 prrfettd.verf.tertiodtcUrdtur.ubiplu- felbften angidjftq i|l/ja |larcf lK|(rct«u fbue/bufj 
res allegat. cr^ltaftoiur&Mfcit •$aab*nD(9uc/»icbaf* 

94 Limitatur enim regula hxc, quando dona- felbgenerice& iu Ipccie benannf/pcr hjnccc 

tor fcivit quidem ingratitudinem, fcd tamen prztenfam donationem inter vivos crtangf/ 
repentina morte prxvcntus , non potuit revo- t»nbbarDurd)t>fl$ excepta legitima, 

care, ut cft lingulare di&um Ioh. Andr. in dd- & legatis ad pias caufas, cvacuiff t tvno autf$<# 
dit sptculdt.ttt.de feud.$. ult. Cotta d. L verf. fjaben: eo quod TcQamemum rcvocetur,li tc- 
[t eundo declaratur. Itator donet harredi inftituto vel alteri buna,in 

95 Sicqj Vafalluspotcft privari feudo ab hx- quibus hiredem inftitucrar: cumultimavo- 

rcdepropterieloniamcommiflamcontra pri- luntas ambulatoria lit, donatio verd transfert 
orem Dominum , quando unus ignoravit, e- dominium de prxfenti, &fic nonlimulfhre 
umtclouiam commililfc, vel etiam, fcivit, fcd potefiyMct1n.CQnfil.93.quia eleganter num. 29. 
non liabuit tempus querelandi, repentina mor- verfiramen int ton cum ,eqq. multis. 

te forte praeventus arg. I. tn confirmando. & /. Qbnebcn aber (jiecben berail* ad oculum »1 
pen. ff. d.confirm rur & ejus decifioncm pro dcmonftrirrtWC NlniXfd)ftr I dvaconf icntta 
lingulari commendat Alrx.Se approbat ini rei &reputationeanNr|?^a(f(nob(rfprt<ttn fa 11/ 
judicata ini col.verf quod limita. ff.folutmdtr. fcannbafj Pfficnt<()n« donation tam propter 

(j conf.199.toh. & 2. hb. 6- fequitur Arctin. fummam ingratitudincm,qi'am etiam proprer 
toif. t4.mult.coL padanon fervata MC&tty/ RrajftlO|i »llb roil 

Hunc m jxumc facit, quod dici folct, fi ma- 23 ntt>UTb<n/ ba§ i# bCfl hxrcdibiis folebe ad 

9 ritasncq; judicialiter, neque cxtrajudicialiter revocationem hujus donationis tendent -.m 
adulterium uxoris fado aliquo & querela im- conduftioncm, vel etiam implorationem offi- 
probavit, tamen lixrcdescjus ad accufandum, c ii ludit is ad hancce ipfo jure infirmam & caf- 
vclde adulterio excipiendum admittuntur, Ii fatam donationem pro nulla declarandam, an» 

maritus ftatim habita fcientia de adulterio ju(?dltn flQcrbln^^ bcrcdjr ftptn. 
uxoris, antequam uxorem repellere, vel accu- 2 M Ic^f fttfc ja ftlbflcn an bcil fjofmrn ^a^e ^ 
fare, & ejus mores improbare potuit, dcccffit, t> d £ j£ <rr Fifcalis. nomine Fifci, in frtncn tvr^ 
Boet, duifiit. num. t. Fannac.p. 4. tituL tt. C x perfona b<^ 3 pH »0 cnmatf iuforbtm : 2 (a» 
qu. 142 . p. 2. num. 120. Prout etiam, fi uxor in gtffym 1 jtfjo btr|fanbntt ma|ftn &: ex ipfius 
y ' articulo morus mariti commififfct adulteri- Domini Adverf*rii Confelfione.cr Jolln/ nf» 
um, tunc hxredes, five maritus illud feiverit, | C « feitur Q>jaftn 3crmo0«n/ unica excepta 
five ignoraverit, contra uxorem ad dotem legitima, ejusque Legatis, b«) Ubcubfjdn itib 
confrquendam, vel retinendam agere, vel ex- «mpfan^Cn/ nd(b0<^nb0 rtbtr. foldjrt »iij mtfy L 
cipere reffe poffunr. Angcl. tr. malefic. verb. f(tnlidjallcrblnqe»<rn>urcff/ i'nb ben vbcrf.jm f 
cbe h*t adulterato, num. 29. poft pr. verf. mft haeredibus, (jcraujj JugtbCH' fcbultf^ Ift : »imb 
tuuher. niirbr |i(bb<rFifcus , ba 3 0,<l * 

^ufmfflinhoccafu btui r* oban^^mr fcfftlgcm rermuref / an fetam anbsr»crr» 
rooficn n«ri0/bai »ann 9«!* fetas pafta cnt. j|(bcn ©urern juetfcoKn npifTcit: 

(jalben/ ob quorum obferyantiain negledam, SS 3 anti 

4 
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CSBu bann audi btr $rait> N. hxredcs , de 
quo folcnnitcr protedantur, n>a* jfomnWP 
cuBivcn 9\«br i ®cg<n juf&im/ob$cl<gcn/ fuo 
tempore, & data quacunque occatione furju* 
ncmmtn/ nlf tnrcrlafftn nxrbtn/bnb (iltmlf 
»m& o a< Ofliff/ bcmurigt* 5d<|i angeruffen b* 
btapclltn. 

I9i 0<ff ait farne bann autbjum gefenben/ pa- 

» riter ex ipfa Dn. Advcrfarii Confeffione,in f. 
neq j obfhtjfMnn objiclrr »<rb<n folrc/tc man 
nfr fagtn obn dtitvenben fan/baflbfc Jr a» K 
burdj angcgtbt Slud^r ftd> btfjinlimulirrcn for» 
tilegii ftfcuibig gtgtbtn/ alfo/&ag&tfjjaltKr j$r< 

®d(cr / in prxjudicium exterorum duorum 
hxrcdum inditutorum ( bann btt 3bKn fflntn 
^rbf (jtii/in Inc vita Titulo conditionalis dona- 
tionia, & contraVus.do, ut facias, tmpfangtn/ 
r * $er nacb abt r btrgrftalf mmuxdt/baf jtlblgcn 
&ie atibat hxrcdts btfugfamb condiciren) con- 
fifrin/obtr &ap jubor gtmadbK Scflamcnf caf- 
l*rcr rotrbtn mbgt. 

»04 Quia fugi fola noneft fufficiens probatio 
dcli<5ti , jiu jutttfi pofi. Cod.d. tdpt. virg . 
L ruptores. Cde Epi[c.& C/rr.Felin.im. nullus 
»« princ.verf regdlid.extr.de prdfiumpr. l.Corne- 
Itd.uWi Bartoi. fi. *d SjIUn. 
lo » Et difccffiis propter metum carceris & for- 
mandx accu/ationis, vel inquifitionis, necct- 
iam indicium ad torturam facit, ut innodris 
terminis tradit Dn. Georg, Evcrhard. volum. 
i. confit i.fiub num. tu. 

106 Quodque Peregrinus, libr. j.de jurefifici, 
tit.inum. j. tradir, amitti tcftamenti fictio- 
nem, Se tclhmeimim antei factum irritari, ct- 
i amfi quis aufugiflet e carcci ibus, vei manibus 
familix, hoc itadlintclligendum, fi fiatpod 
fenccmiam condemnationis latam, Michacl, 
CJraflT. tn fient. cQtnm.$. tefiumentum.qudfi. 6% 
num, 4 . 

••7 §ur cHffrt/fff nltbf tbtnfgtt S)exx Fi- 
fcalis, in $. vnDDa^ fic N. blf<$ hftexi/ k. ftlb* 
flui «jeflanbij / baji Mt N. angcrtgftn dcliVi 
nl(fcc»bcrn>H<nt»orbfn. 

*>« 23nb obfdjon bitfcibt fklr blt nlbtrgtfaiK 
bftr bnbjn>cmjig M .IcfuviXitfottr citirr/rnb 
bbt benftlben btclagf/fjaf fie Bod? pen Jente pro» 
ccflu jfcr ftbtn gtcnbtti biib ifl nod) nicbf con- 
dcmniwawrboi ducbfubnod) vor Dem 
SXufcrcrfttUtn rnbblt ibtbtrfitclnfomnt indi- 
cia purgtrtnf£nii<n. 

*2Rcben btm noc&bngtfblfl / obtr^olfni ib r 
SratuN. BtimtBif Otation jufommen (afftti- 
i09 Sicquc locum hjbent jura, quod crimina re- 
gulariter extinguantur rei morte.quoad pre- 
nam n fpedtu perfonx, l.dtfuntto.ffje publ.ju- 
du.lex judntorum.fi. d. dccufi l.fi pane. fi. de 
pato.l.tjNi u Utronib.infin.fi qui tefi fae pofi. u- 
bi habetur, ii quis in capitali crimine condcnv 
lmusappcllavcrit, & medio tempore, penden- 
te appellatione fecerit tcftamcntum, &ita dc- 
ccflcm, valeat rcltamentum. 

»<• Et bi foli libertatem amittunt, 6 c fervi poc. 


pccnx efficiuntur, qui ad mortem condemnati 
runt,adeo, ut communiter noftri DJ. dicant» 
fi contra abfentem,ex forma flatuti, quod ab- 
fens habeatur pro confcfTo,& contra cum defi- 
nitiva proferri poffit, quod nihilominus tclla- 
mentum ab ejufmodi heri queat» licet capita- 
liter damnetur, cum ad hunc effedum nccclTa- 
rium fit, ut fententia in przientem fcratur.Pc- 
regrin.de jure fificJU.s.uum.p.& tt. ttt 

Et quod carcerali etiam pro crimine capi- 
tali, ante damnationem tamen defundi, capa- 
ces lini & hxredcs, quos velint, habeant, text. 
clt tn l.infrdudem %.bond f}M jure fifii. ubi rc- 
fpondetur, quod bona decedentium in cudo- 
dia vel vinculis, hxrcdibus non auferamur, fcd 
titulo tam tedamend, quam ab intedato, ad 
legitimos , fu osque hxredcs pertineant, Pia* m 
tca ,dd l.ult. Cod.d. deldt . Siquidem non fola 

accufatio.fcd condemnatio, per competentem 

judicem rite fa&a, impediat tei lamenti fadio- "J 
ncm t l.fi quis. 9. fi. qui teft.fdc. pofi. Quod & in 
criminibus gravionbusprocedit, l.iuntontus. 
b.t fi.dt dcquir.bdted. ubi Bart, & Bald. 114 

Et quod accufatus vel inquilitus etiam de 
crimine Lxfe Majedatis tedamentum facere, 

& hxredcm habere poffit, cd text. in l donatio- 
nts.Sfin fi.d dondt. I. ft qun filio exbdteddto. $. 
pen. verfi.nec eorum fi d. tejufi rupt. Bartoi. Sc 
alii feribentes, tn l.qui d Utrontb. $ finfi. d. te- 
fildm. Si ibi Gloffijfa. Alex Ub.7 Confil pj .tt. 2. uf 
Sicuti etiam in dubio abfol vendus cd de crimi» 
ne accufatus vel inquifi tos, l.dbfent em.fi.d pcen. |{5 
& egregie rcfpomkc Anchoran .confit. 24 n. 

4. judicem in caulis dubiis majorem confcqui 
laudem abfolvcndo, quam condemnando De- 
cius, confit. 17I. coi. ult. & confi 189. n. 19. verfi , (7 
ex qutb. & confil. 4 if. num. 2. Et accufatus non 
daum reus cd, fed crimine convi&us reus ha- 
betur, c.fiuficitdnttb qudft. 8 . (l | 

Et demum non fufpc&arum , vel indiciis 
prxgravatarum , fcd convivarum Si conde- 
mnatarum fagarum bona conEfcantur , Lpetu 
C.d. jurefifei, Aurea Bulla Caroli IV.c.a^* tt>(t 
OJOflcn. Stamm. de fervit. Cdp, 7% num. 12. Qui- 
bus in terminis nos non verfamur. 

addjtrn aUt m/fo anxero 1 

% cm ©runB auff^tft^r/ vnb bttaUi ^feoben an- 
Btr<q(/tvolf(bli(b«(h crfolqm t^Uf/ baf cx per- 
fona 3°dn^b<r-C)(rt Fifcalis,nomine n fef, 

qar nithre jtiforbcrn : 2t(fo fampf lithtg/ fo bon 
b<m s bcrrcffifnb^um anbcrn/ba^ Ius fifci,&c. 
ulquc ad §. bann b<r 3olltl/b<r Donation/ tc. 
dcducirt/ impertinenter partim, parrim b<n 
3nt®orr<mn |um btff tn tmgtfurr wtrbt.S)ari 
ba^ <r 3bllnvbU ^ra» N. rtnttbcbtr ftlfrf? timb 
bai itbtn qcbr actor/ ober barju Olbar vnb 3fraf 
qt^cbtn/jbrcn ncccm nldjr vindiari/ ffc tn- 
bt^raben li^tn (aff<n//bnb wat btrqleUbtn/ ic. 
biM aUt« mup man lalbtr glaubtn / aflttn 
tburbr dircVc »lbcrfprotbcn/tta« in $.ltwt\i/ 
bap au^ ftin 3blin^tlgcntT Gonfcffion/ tc. an# 
gtlttgt wutbr/bo^ blt N.btp jfcrcn hb|<lrcn g(# 


ParTis Quart-*, 


1S0 

fagr / fkwolf/baf fttdmrttfdniffc: bunnfdbl* 

g<6 cx Confcfiionc btp tydttW & ad fui exo- 
nerationem foda m&cfcrur nmrbf/t»cld?c Con- 
f-ffio, ttrmog Notorifcb<rOtabr«n/ gar nld^f 
anjuf.&cn. 

W<b< n bcm and? foldk gatiij improbabilis 
fff/bmin/ tttann(t< N. b<g<brf/»nbgtn>unfd}f/ 
tali fu cincr »mbbringtn cfodf / |>drrc fic fold)<* 
lento & foporifero veneno in ba$ 9EBctcf rltb* 
tttt lajfcn/ aud? foUbt (rfdjrccfUtbe tyan »nb 
3J?<m er /bit ffrburr&itwtn nad) dnanbcr em* 
pfangene ©cbufi / (rbulbcc/ ( nxil bc»orab von 
Dem crffcn fic trtf gltid? gtflorbm fn>n foi; <n 
femen t»tg aii&ftt&cn ftorfjfen. 

120 <?*gcfd?td)f auc& mancbinal/bafitfnange# 
fodnen/ rtrfolgf »nb verlaffene <p«rfon jforo 
fclbfl btn Sobanf&iinfdw/fcdad mortem pro. 
perans non cft audiendus, & hoc qui facit, pro 
mclancholicohabctur, Eg o confit. tUufir. & 
var» vol.i.confil f*. num. 6. & 7 . 

121 23nb btgtbt ftcb jugltid) offrmal/bap mari* 
cber jjmftidnem 2)ngfucf /b«n ‘Sob nuinfcbtr/ 
ater/ ittaim ftlbtgtr fid? febon gleteb dnfftllcn 
fohe/boeb fid? cffroa* bcflirr* befinnen/ vnb baib 
ivibcriimb jacfen r(jdr. (20 <ncfa(>ren audj at» 
fvann frommen icurcn/ berqletcben vnbtfunnt* 
ne®unfd?; gcflalrfame bcr-Otilfg 3 ob/ben 

na ^<*9retner@eburfrerjiud>er. 

2lb<r brm fetu/ fttte ifjm wdflc/ rinmal fan 
btn 3olln Mfe 'Jfjar nlcfcr tmfcfculbtgcn/ fon* 
bem foar &<<rburd> aQ<$/ fo jf>m §rafff £t|?a* 
metiri ' vnb ber Donation qtbdbrtnfjmt'»»* 
fdblg gtmadw/ «ber c* fan blerauf» niebe g<* 
fd)Ic|T<nnurben/ baj? ber Fifcuifu feln 0refl 
rretre : meli btrclrG felcobcn ju dngaog bargt* 
f&an/baji cr^oftn nictor indignus, fonbern »11* 
mcftrintapaxfeij. 

1 ’ $>aft aud) propter coheredes in teflamcn- 
to nominatos, & propter^alios fanguinc pro- 
piores exiftentes , felbigcubie deficiens portio 
accrcfcirr/ »nb jiigetvjd)|cii fepe. Item, bafjex 
ipfo Domini Adveifarii confcfiionc, burd? bie 
donation ba$ Telfomcntum quoad portio- 
nem lolini evacuiref ; bie donatio aber non fo. 
Ium propter ingratitudinem, fcd & inprimis 
propter pa<fh non iervata jti nidjf gcmactor/ 
»nb beti harredibus defundar em jmriff ge* 
fd?aff(n»orben. 

1,4 £)octo tvurbc fur* J^oliffc m<f 3er«*unbe* 
rung angcfrfa/ t»a$ majfcn -Oerr Fifcnlis a $. 
tva* ber donation t x burd) etlid) wlgcnbt 
QMdntr operose juttto&icn jfjme »orgenom* 
tnetl /quod filcusadonatario ob ingratitudi- 
nem rem donatam revocaro queat, quodque 
is praeferri debeat hxrcdibus don uoi is, qui- 
bus hac in parte jus tpixlitum fitifle, fupra e- 
vidrntcr&ad oculum dcmonlfratum ftiit. 

IIf ©ewipltd) i/lbife* bep Oerfu Fifcalis opi- 
nio, & a nullo unquam Doftorc in medium 

^ baifr berotreqen alibie/ quod nova 

regalia non fint excogitanda. Mininime enim 
conluhum efie Politici dicunt, ut regalia nova 


inftituantur.I^ rifcrvd delU Rigs^it ordindrie 
pjtifie pocd ingmflitid, ftnonfujfe nelmododi 
ferviftuenopp infilent enicare, & tirdnicjmen- 
tt. L tngiujhtUfdra, qumid fi formatio Rrgdg- 
Ite uuove. Thcforo Politico p.i.f.j6. 

Et crubclcimus line lege loqui. Ac inter- ,: 7 
minis, quod re&ior opinio fit, ut alicujus bo- 
na non confilccntur, nifi lex jubeat, vclfum- 
mus Princeps committat, tradit Mare. Anton. 
Pcrcgrin. de lure fifii lib f.ttt. t. num. 16 f quia ,l * 
in pernis ftri&idime proceditur, Sc regula illa 
plane locum habet, omilfum habetur pro o- 
mi fio , de qua m l cum quidsm ff. d. hb. fr 
pofihum. i fi extrdneus.ff de condi ft. caufixt. 
Angcl. de malefic. verb. & bona ejus publice- 
mus. & uddentes dd eum. Afilid. in c. 1. m 
verb. cendemnAttrum. num er. if. ttt. quefnt 

rt * dU r m 

Et quod eodem fundamento dicitur, Judi- 
cem non pofie contra dilpofitionem autb bone 
damnatorum, bona publicare , & fi aliter fiat, 
fententiam nullam efie, Dec .conf isz. num. 

Marfil. inlfin. num. 'Ip.ff d. lurisd. conlcntit 
novifiime Mcichlncr. decifi com. Cara. j. dcc. 

20. num. &c. 

35 nb Ifi alluit fBrmmblld? jumerefm/ tki§ li# 
bl< Jllfltorrcrc md?r alicui propter ingratitu- 
dinem erga donatricem fummam , fcd & ob 
pafta non fervata bl|^ donation rcvocirm/ m 
quo cafu pofteriori notoric bcrFifcus ffln JU* 
rrir f>at : bann trann alit bcroglcldKti ©urrr/ fo 

<lilf C vi taciti vel exprefii padi ob intervenien- 
tem dolum, ob non fcrvatapa&a ,(impluira 
vel cxplicita, obtr in anbert tvcg mlbcr rccbf* 
mtffigforbm/ bcrFifcus j^mc vindicicren vnb 
juaigncn reolrc. t»urbr <$ gctvtfdid) »11 confifca- 
tiones geben »nbbcr Fifcus balb reteb i»crbcn. 

^)ttrburti? aber t»urbcn bic ^nbcnfcar.ih >i> 
mif (idcbdcm 'irangfal »nbifl(cb oppnnurt/ 

»nb silici (u <111 prri«c0 ^Bcfcn gcjlurQt. 

Hxredibus quidem indignis, quxauferun- ija 
tur, I ifco adplicantur, modo non aclfint co- 
hxrcdcs, vel aliud quid obfict; idquccx hac 
ratione , quia hsreditas fcmel fada cft patri- 
monium hxrcdis.& quando ca Filco applica- 
tur, adimitur indigno hxredi in pnenam id, 
quodefi fiium. Etadralc commitlum condi- 
cendum hxrcdcs dclundi nullam bibent in , 
jute proditam adionem. Ergo Fifcus pa> 
nam exercet. Plane contraria vel faltcm diver- 
la ratio cll in cafu rcvocandx donationis, ubi ^ 
donaio* vel ejus hxrcdes jus ex pado fal- 
tcm tacito quxlitum & in jure exprtfiama- 
dioncin habent, quod iplisncc cx plenitudi- 
ne potcftatis auferri potcll. 

Omnium enim Dd. opinio cft, Majcftjtem n» 
fine caufo, hocclf publico commodo non lua- 
dente. Civibus res fuas, carumqne Domini- 
um aur jus etiam cx Iu re Civili dclcendens,au* 
ferre, vclfubditorumbom nfurparc non pof- 
fc, Cdlhli. tfuottd. conr roret/. cap. at, Caephal. 

qu. 9 o6. 
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ff. 906. Bctf. d.'pM&.fdmiLfyLsif. Pruckmap. 
■ k \filutd patefias. fol. 2 fi. &C. 

Et cerre qui alicui ren» magni prxfertim 
momcnti,& adhuc magi* qui alicui omnia fua 
bona donat, tacite ex natura hujus negotii hoc 
® fmendit, ut donatarius ad antidora, vel (altem 
ad gratitudinem. fit obligatus. Inprimis au- 
tem quod ab eo nullam injuriam» nullum pe- 
4 riculum anima: vel corporis debeat expe&are. 
Hoc vero fi prxter fpem & naturam hujus ne- 
fioti t. conditionesque, qua: eidem tacite infunt 
fiat, condidio ex l . ult. C. d. ref»c. danat, lo- 
CDm invenit» camquc hxredes, ut lupra pro- 
latum fuit, hoc in cafu, ubi donatrix fUtim 
fibiit, opponere potiunt, 
m Haneque harredib. de Iure competentem 
adionem, quo quxfo lure , quove honefto, 
probabili prxtcxtu fifcus occupare, hxrc- 
dibufquc eam adionem prxriperc pollet. 

136 Verfamur hic in materia valde odiofa. 
Quid enim clarius dici aut excogitari potiet, 
quam parentes liberis fuis injufta exde fpolia- 
ri, & limul hxrcditatcipforum privari? &irt 
odiofis ex tcnlioni locum non cfle, dicunt o- 
mnes. 

137 Porro iftlixc ad donationis cafum cmchdi- 
cata extenfio manifefte repugnat voluntati le- 

, } l gtflatoris in l. ult. C. de rev. donat. Nam ibi ctfii 
Fere omnes cafus, ex quibus aliis, tanquam 
indigno Fifcus hxrcditaccm auferre foleat, re- 
ccnfiiiflct, tamen fifei nulla prorlus habita 
mentione, finaliter concludit, fi donator vivus 
donationem fuam no revocatiet. quod res do- 
nata poft mortem donatoris firmiter penes do# 
>1» natarium manere debeat. Quod igitur lex 
non cantat, nec nos cantare debemus. Sin au* 
tem mentem legitiatoris attendere velimus, 
certe aliud dicere non potiamus, quam ficut 
heredibus donatoris permifit adionem in- 
grati a donatore vivo motam, poft ipfius mor- 
tem ad finem deducere ; Eodem modo etiam 
iisdem permiflurum fuifle, ut hoc cafu poft 
mortem quoque donatoris hanc adionem de 
integro moverent revocanda* donationis cau* 

*' fa,quam donator, nifi ex edere donatarii mor* 
te fuifle prx ventus, proculdublo ipfufmct mo- 
*v torus fuifle crederetur. 

. |<f Et multo minus Fifco aliquid praetendere 
licet, quando noti folum propter ingratitudi* 
nem, fed & propter pada non fervata , (nnnb 
• IWti quoad hunc cafum poliri frin 2 Kbt((i Vtt* 
fprot&cm gtfftnx 3$nbtr(ja(njng vnb 
tildjfollcfii aup fceracbr griajftn / fonbernfd# 
Wgemafltm @tbnur flracf $ jumfber/ Mt do- 
natricem jdmrntrltcb / MbarmfKUifflMbtt* 
Mrmlfcb «rfcboffmyobtr trfftfcfjin laffm ) off t» 

gffagtt donatio promptitiimo remedio condi* 
dionis caufa data, cauta non lecuta, ipfc dona* 
tdr vel ejus heredes rcvocirtiV Wlb Wfttt jii 

141 Quo fanc in cafu PifcuS adhuc minus ra- 
tionabiliter quicquam juris protendit# Quia 


enim unquam fando audivit , condidiohenl 
illam caufa data, caufa non fccuta, plane aboli- 
tam, contrahentibus ademptam, acinFifcum 
tranflatam cfle. Nam fle hac ratione feudum 
ob feloniam commiftum, non Domino fcudi, 
fcd fifco applicaretur, nam & fcudumcommi- 
ti dicitur propter ingratitudinem &pada non 
fcrvata#Et quia, ut ipfc Dn. Fifcalis loquitur, 
ingratus fe indignum facit beneficio recepto, 
tap.t.%. efi & alia Perfi item , qut Dominum qua 
fuit prima uuf.benef.amttt. Imo omnes alix 
contraduum paene, non partibus, ut jus fan- 
cit, & hadenus ubique obfcrVatum fuit; fcd 
ad fifcum pervenirent. Quod didu & auditu ^ 
admodum cft abfurdum. Facit huc pulcher 
text in autb.de nuptiis. §. prime fiquidem. ubi 
licet defundi mariti fuperftes uxor, intra an- 
num ludus nubens» tanquam ingrata & inju- 
riofa in maritum fuum, ab ipfius hxreditate & 
legatis fibi relidis repellatur ; tamen negat Im- 
perator fe ifta Fifco fuo vindicare i ne inqui- 
ens, aliqub modo videamur talia corripientes» 
Fifei providere utilitati# . 

2tob obglttd) fut batf S)tt9jt(<nfcc/ blf< fcfj) 14 
J£)(rrn Fifcalis netvt opinioti; quod nempe do- 
nata ob ingratitudinem, vel propter non fer* 
vata pada, fi revocentur, t non Donatori, vel 
ejus hxrcdibus,fcd Fifco cedant, an&cro gtiug* 
fam b<y gtftgt /aucb fur »nb an ftcb feib|leti. toti 
offtnbahrcr tnmurOt <|t/fo ®il man t>odj 511 al* 

I«m $bcrftufi/fcin« ttftcrigc Argumenta mug* 
ffcbficr gtjib®fnbc tfxrlauffta. 2)nb ndmblf# 
eben/bapet Fifcalis tlim»<nb<t/co fnjr ber 
3 olfn nitbi alldn Donatarius , fontcru jumal 
hxres ex teftamcnto. 00 bann ft jje aup Ut 
Donatiottabjunmnmn} ba^oicN. jJmc 3 o# 

11 n/jtyc $aab vnb ©ut/ auffcrhalb Ufi jrnfgen/ 
flKtf ftclftm 2Rutrt pro legitima Wrlafj<n/& ad 
pias caufas ttrorbntf/ gcfdjcncf f i Zljb ^cltit 
anbtrfl n<<fjf/ 0 ann pro Donatario hxreditacis» 
in quem adiones adivat & paflivx, damnum 
& lucrum, commodum & incommodum, de- 
bita & credita, ipfo jure tranfeunt,|u(a(ttn. 

S)arduffglbtman (i)Mf<2lrtrttorr/Dafjl>t(* l4 ^ 
otw -0<rr Fifcalis, jftmc fclbfl luttubcrlauffc/ 
ln£)tmtr()t<|utorln§. fonbttnco Ijl jujcbllcf# 
yert / bcflrltttn / bap nf cbi ex teftamcnto, 
jbnbern (Sraffr bcr Donatio» jamprlttbt Ut 
^rat» N.©iiftr excepta legitima materna, 8 c 
piis legatis trlangt. QB it banno^nebaptr 3 ** 

Un Stafft btp ^«(lamtnt^nurpro tertia parte 
hxres tVCtC/bK Donatio» flbtr glbt jpttU tttft 
(iit meprertf. 

0 ofan ( i)»auth Nrt Donatio txrgtflalr 
gtftbt^tn/ ut aliquis Titulo heredis potiideat 
illam rem vivente teftltorc» S)annin §.quia 
refpondeo primo. Son btttl < 0 crtn Fifcali, in 
contrarium allcgirfc Lex hereditatem, itrff. d. 
donat, gar nttbt bl|<l bioript/ quod in noftro 
cafu, btC Donatrix fuam viventis hxreditatem, 
bcm 3 olln per Donationem t>bttla(j<n t ontHW 
MtodtU pater fibuteatio jam mortuo (quia U$ 
Vivco- 
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viventis non eft haereditas) rehasm harredits- 
tem (ilia fili emancipata donavit, quod certi 
omni fine juris obflaculo fieripoteflNam he- 
reditatem mihi relidam , & a me jam aditam, 
per quamcunque fpeciem alienationis, in ali- 
um transferre fii((\ivn.d.Lffi& C* dt bartdtvel. 

. ad. vtnd. 

■>® Sic & l.cumfiliiii 7 «. 5 . Luria, i. Ug. a. nihil 
impedit : quia ibi Tcftator non fuam, fed alie- 
nam Publii Mavii fcilicet hareditatem , fibi 
fcilicet rcliftam.Si per mortem Teftatoris de- 

'S' latam legavit. Et hac noftra interpretatio ha- 
rum duarum Legum firmatur quoque aperto 
textu I. ult. C. dc haredib. inftitut. ubi referi- 
bttur, Teli atorem, fi cuidam hatresextitit.e- 
am alteri relinquere poiTc, finautem nihil tale 
fidum cft, aut fi Tcftator illius tertii hares 
non extitit, fupcrvacuam & inanem efle mfti- 
tutionem. 

,<z ©itiAtt mitte l|? Nf«'t«S ©eijntrt 

furnxtlttt/ caufas ingratitudinis, indignitatis, 
pn vationis,8i fimiles in jure approbatas exten- 
di polle ad alias quoq; caufas exprefiis & prius 
receptis pares, vel ex fimilitudine, vel majori- 
tate rationis majores. 

aud? circa ingratitudinem &indi- 
gnitatem haeredis frin iSmtrfdlftb (umudjm. 
Et pariter, ut occidens ex teftamento non po- 
tcft eife haeres, it» exnatursli rationcarquum 
cfic. quod Donatarius minime fruatur bonis 
Donatricis, quam interfecit. 

1,1 ®annobqUi*Mf<« ffit tmban fi* fribften 
rlttitiqi fu folqtt 60 * ftitraui qatnidjo tule 
®(tr 0 ( 3 <mt)tll fubfumitt/quod.qua ratione 
Fifcus, tanqhm pcensrum legitimus exador. 



natam. 

tu SCGtiI (jlttaujfbifts mit 39<f?mib dnjeiwntf 

ffttbtn futi / quod a diverfis illatio fieri non 
polTit. Ac divetfitas rationis . juris etiam di- 
verfitatem inducat, & feparatorum feparata 
difpofitio cfic dcbeat.cx fcparatisq; nibil rede 
inferatur, pitjuta vulgata. 

1,1 Sftun t|l btcoben bcrcttS Jlm-ejuit, 

qm ratio diverfitatis fit, cur Intres propter in- 
dignitatem amittat hereditatem, caque, fi non 
habeat coheredem, vel nullus fanguinc proxi- 
mior adfit, perveniat ad fileum. Aliter autem 
res fefe habeat, fi doanta, ex ingratitudine vel 
ob pada non fervata revocentur, caque tranf- 
eant ad harredes Donatoris. 

«« 2)n& mereft Ut Qtxt / 

quod nova liarcce opinio nullo textu, vel etiam 
authontate alicujus Dodloris colorari* multo 
w minus firmiter roborari queat. 5)<Jninibtn cx 
imaginaria ratione naturali, bocb 
(cum Natura nunquam magis faveat Fifco, 
quam fanguinc Iundis ) argumentir<n»ltt. 
*S7 Et tandem addit» neque dubitandum cft, 
quod fi legiflator in fpccie fuiffet intcrrqgatus 
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de noftro cafu indignitatis ,’ tunc fine dubio 
rcfponfurus fuiffet , etiam donatarium indi- 
gnum efTc judicandum. Ideoque hoc ipfum 
perinde habendum eft, aC fi cxprcfsc per legi*- |jf 
latorem fic difpofitum& decifumeflet. Et 
porro cx Cyno in l, fidtictfnnijfii. C defidti- 
commijf. refert, quod bonus Judex harredem 
ut indignum haereditate privare debeat , cx 
caufa, quam fi fciviflet tcftator, ipfam harre- 
dis inftitutionem verifimiliter revocaturus fu- 
ifict ctiamfi caufa illa non reperiatur legibus 
expreffa. # tf9 

it ffl flB<r de conjedurata legislatoris 
mente dfl&fc nff »11 judifputircn. Conftatcnim 
ut modo didum eft, quod ex quibus caufis 
quis redditur indignus harreditate, cx iisdem 
etiam aliquem re donata privari pofic, fed di» 
verfitas cft in eo, quod fecundum jura & In- 
terpretes eorum, hereditas ab indigno ablata, 
fifco cedit, revocatorum vero donatorum co- 
modum, przfertim hoc in cafu propter pada, 

& quia donatrix non potuit femet vindicare, 
pertineat ad hzrcdcs. Sicquenullomodo a fi- 
fco vindicari poflic. Ac ita fruftra pugnatur 
contra jura aperta- 

£a&<roautfc&<m-C><rrn n»en <3 ,c * 

ttortfxfllg ffl / dum probat , in delidorum & 
maleficiorum pcen is de fimilib.ad fimdia pro- 
cedere argumentum. Quod item ingratis erga 
de fundum teftatorcm, etiam legata & parti- 
cularia relida auferantur, & quae alia cum in 
fenfum accumulat Dn. Fifcalis. 

JDann foldjt* fambrlftb per fiepius allegi- 
tam diverfitatem inter donata & teftamento 
relida, & textus item Juris, quibus cjufmodi 
donatorum revocatio harredibus donatoris, & 
nullibi fifco tribuitur, o&fK mu{)< Wtlbgtfloffm 
©urCf/ ja audj fur fufr jii Qtotan fafim 
r()uf. 

Grbtnmdjjls ma<j nftbr gcfcfcloffcn ttctben/ 
quia perfecutiones injuriarum, & adiones 
proditae ad vindidam, haeredibus non dan- 
tur; & quia Mariti hzrcdcs opponere non 
potiunt adulterii exceptionem, uxori agenti 
ad dotem, quod ideo nee hzrcdcs donata ob 
ingratitudinem vel pada non fervata revocare 
queant. 

Rcfpondetur enim (i) non licere difputa- 
re contra aperta jura, hxredes item mariti ad- 
ulterium uxoris opponere pofle, fi maritus il» 
lud neftivit, vel mone prarventus, non potuit 
vindicare, ut jam fupra cft didum, 

Et in noftro cafu revotio donatorum, non i «4 
proprie tendit ad vindidam, icd potius con- 
ceditur occafionc dcitdi, vigore taciti padi 
contra ingratum, ut & vi cxprclfz conventio- 
nis advcrlus cum, qui pada in donatione ap- 
pofita non fervat, fed (ut in hoc noftro calu 
fidum cft) contrarium ejus, quod jurato pro- 
mifit, perfido dolo committit. 

Sane in adione injuriarum zftimatoria pco- 
nz loco expetitur aliquid ex bonis injurian- 
tis 
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lis. In revocatione vero donatorum, revocan- 
' tur ca.qux ex patrimonio donatoris donator 
certa conditione acquifiverat,’ & proinde ea 
W' non fervata , merito redeunt ad eum, cjufve 
.-. t bona, unde provenerunt. 

P* Sum 2torj<&<nb«n / wrnfm&r man Mflcirt 
abcmuif mlftrwa* wrmunbcrti/ Daf? J^trr ©<< 
g«Wf)Cll WlcrrmlfC donationem, fl(0 in Fraudem 
Fifci fadam enervir<n/bcf?r<lr<n »nb »mbflof 
fcnteill/ baboeber -0«r Fifcalis ju (Jingang 
fWncr ©djrlflff folcfjt donation ex multis ibi- 
v dem addudis, non obftantc fuga b<r donatri- 

cis,;o6gftlcbaucbflcbcr ^ejrerep fralb infimu- 
lirr genxfjf fctjn mdd)f</»nb bafj foltbc ©djan* 
cfungtn rccbtmdfftg auff b<n donatariumgc* 
tangf/<r|»(ngcn tucUtn. 

acc $0 l|I aber aucb bifer ^Intvurff fur ftcb fclbfl 

tfngtr importanij : non enim przfumitur ali- 
quid in fraudem fiici alienatum, fi juftis de 
> * caufis hoc fiat,fi titulo oncrofo alienatio fit fa- 
><7 Raetiam in conjundam perfonam. Valet i- 
tem donatio fub ea conditione & pado.fi con- 
tigerit bona donantis publicari, ut donatarius 
*,• donatorem alere teneatur. Ita etiam fraudis 
. s fufpiciooe caret alienatio fada nomine ali- 
* ’■ mentorum. Menocb. libj. praf. 124 . num. if. 
, • . ^ ’ 26 f .& if. 

VM« Inprimis autem nihil operantur prafump- 
% tiones , ex quibus alias colligitur, alienatio- 
nem in fraudem fifciladamcfle, nili delidum 
fuerit ante alienationem perpetratum ; vel 
ltf 9 mox perpetretur. Et tales alienationes tum 
demum irritantur, fi pnftea bona perveniunt 
v ad fifcum, Peregrinus de lure fifei hb. s. cap. 1 , 
X y, num. isi. & pet difettrf. eff namque revocatio 
taliter alienatorum, conlcqucns & acccilori- 
um conhfcationis, qua; ubi locum non habet, 
nec etiam revocationi locus erit, 
iji Hincq; dicitur; etiam poft litem conrefta- 
tam ; fcd tamen ante fententiam non interdici 
reo adminiftrationem bonorum, reprobata gl. 
• 17Z in Lex jugulorum /f.d.4C«/irquia fifcus ante 

fententiam non habet jus in bonis, fed agit 
perlonaliad vindidam excaufa maleficii: Ideo 
reus conventus valide alienare poteft ; prout 
»7i quifq; conventus pei fonali adione. Nam per- 
fonalis adio debitoris res litigiofas non facit, 
Bart.flf /./.C d. Uttgtof &inl. quanquam. §. 1 . 
ff.ddqu. pluv.arc. & cfl fecundum Cravcttam 
communis conc\uCioconf.J79-col.j. 

Ac porro ad rctradandas alienationes fa- 
das in tcrtium,non fufficit condemnatoi ia la- 
ta contra abfcntem,qui ex forma flaturi habe* 
tur pro condemnato, Alciat .confli 24. num 10. 
lib.S.fct tcxt.iw/. Papinianus .§. memnnjfe.ff.d. 
inoff. teftam. &in l ideo.ff. d. eviS. Bart. uti. 
ejus quiff d. lurefifa. 

i7j Juris etiam cft. quod ante condcmnatori- 
amnonpoflint deferibi bona, etiam ad effe- 
dum fimplicis bonorum Inventarii, Pincl. in 
rtptt. l.t.p*tt. 2 .num .24 C.de bon. maiern per 
176 text. in l.defenfioms facultas.C.d. luteffii Ac 
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etiam quando aliqualiter conflaret Je malefi- 
cio, cx quo bona forent publicanda,! 11 eo cafii 
bona defcribuntur, &inventuriautui, nona- 
amoto reo depofldTionc,Bart.& alii p4>lt ct.m 
tn l-pn.C de bon. vacant. /. defenfiomsf acuit at. 

C.de lure fifet. &idcm Bart. in/, poficoutrali- 
col.ult.f.de donat. & fic in pradica fervari di- 
xit Picus tnd.l poflcoht ratium num.yS. tJf 

Licet etiam in cuminc Inerclis & mccftiis 
matrimonialis non requiratur lententia cou- 
fifcatoria & privativa dominii, attamen requi- 
ritur declaratoria fuper fado,pcr quam dc» la- 
retur crimen illuti commillum fuilfc, ncc ante 
filcus apprehendit bona, nili denuun lata len- 
tentia luper crimine, Bart. & Augei, hidutb * 
d* incejl.nupt.col j. BjIJ m l. qua fitb conditio - 
ne,$ fm.fl'.d condit infttt. Vzruuc.d.lured. qu. 
ifo.num.f. Firaqu-in l. fi unquam vttb. rever- 
tatur. num 400. C d uvoi donat. Ei rjtiocll, 178 
quia verbum, iplo jute, oontrahtt Iccum pa- 
ratam cxccutioncm , text. ubi fttit.inl.i. JJ.de 
htsquinor tufam 

Al»o bti^pcr jam fupra deduda jura btr 
Sta»N.abr«t(<u;pubpL.cuiptorijc^ miiit |ic 
abgcgangrnc citation polito; ct f y plbigt jl ;: 0 
cmgrilfcrr obaud? ypub n>tD(r|K<n contuma- 
ciam procedi» UnO CUI ^rc^clf mfjriU IDCfl 
tborben/ tannocbicrmii debdo plene proba- 
to, conlcquentcr aud? blCconfilcatiou mUlf 
f?aif ^rciffcn jberre 

Sicq; polito, veram efle illam fententiam, ‘T* 
qua dicitur.in criminibus, quorum pceua mors 
& fimul bonorum amilTio cft . ab ipfo delidi 
comtnilTi principio, bona delinquentis aff. da 
ccnferi fifco, quamvis ea in plerisq; locis, ve- 
lut nimis inhumana rejiciatur, Aio tn /. Ma- 
ntelia ot. num. 1 . C.d . haret. 5c ibid .fub num. eu 
Imo etiam in hoc illullrilfimo foro aliquot in 
cafibus non fuerit oblervata. Sempcr tamen 
requiritur hac ex parte, quod ad indiciaconrra 
N. emanata ante mortem illius nulla omnino 
fuit fecuta condemnatio, fed res tempore mor« 
tis iplius ineo ilatu erat, ut potuerit compare- 
re;& indicia refutare. Et fi verum fateri licet, 
non deerant argumenta, quibus pleraq; 'pror- 
fus enervari poterant, modo ille infelix illa 
fesmina occationem habuilTct, ut peritiores * 
confulcrc potui(lct,ncc fc tutela: & hdci hujus 
lolmi commilillet. 

Manifcfti autem Juris cft, reo nondum con- 
vido nec condemnato e vivis excedente, fi- 
fco nihil potcllatis c fie in iplius bona, text. cft 
fatis clarus in gi, / fin. C.d. lurefifu. ubi ita rc- * 
Icribunt lmpp. Eorum patrimonia mortuo- 
rum, qui vitx lux tempore diverlis confcien- 
tiamfuain dicuntur polluillc criminibus, filci ' 
rationibus nequaquam competere, veiabeo 
alienari ccnfcmus,niii poli publicam aocufatio 
nem cos conilitcnt fuilfc convidos. Ibique ito , 
glolT.notabibtcr fer ibit, quod decedens in rea- 
tu,habeat heredem non hfcum,mfi vivens fu e» 
xit covidus. Ac addit, pone, quod inortuo cri- 
^ • mino- 


• «• v 







*'* 

- V ' 
f «• 


inGoogle 


>: 


Partis Quarta» 


i*+ 

minofo ex crimine, quo barrcdcs renentur, fi- 
fcus vult bona, fcdhxrcs negat crimen fuifle 
commiflum a defundo : non potcfl fifcus ha- 
bere, nifi primo convincatur, mortuum fuifle 
criminofum. Et per hoc quod fibi confcivit 
mortem: nam fle tunc, non debent accipi bona, 
nifi propter crimen confcivit fibi mortem, n& 

*•* t*diovitz.Confcntit/.i«/ra«icw^/. J i ubi 
rcfpondctur, etiam eorum bona, qui in cuflo- 
dia vel vinculis deceflcrunt, haeredibus non 
auferri, five teflato five inteflato dccefTcrint. 
ff.de jurtfifii. 

«** Et quod accufatus vel inquifitus etiam de 
crimine larfae majeflatis , tcflamcntum facere 
fle hzrcdem habere poffit, ipfcmct rc£t£ pro- 
bat Dn.Fifcalis.§.t?nOflafi |t< btf<6 iafltri-tc 
114 00 fan «bcnmdjpq ntcbr gtfagr nxrflcn/ flafj 

3 ofln fltm Fifco fem vtrmutttt Ius flurtb foltbc 
ing 2Bcrcf gcrfdxc $har tnrjogtn/ fle inffau- 
dem fifclgtjdnflltf/frtfl flet fifcus ante fenten- 
tiam, fle nondum probato dcli&oin bonis de- 
fundar /tfti Ius g<babrwifltfl(jtcbtftflirndm« 
lfd>iu<ra*egt»/ flop 3ollu flrfttfgt ©uter cum 
conditione gratitudinis, promifloromque fer- 
vandorum, & ita non omnino irrevocabiliter 
jnnc»gt&abt/alfofcIbfg< nullo fuo dcli&o, fle 
in fraudem haeredum donatricis, quoad revo- 
catoriam adionem fundatam intentionem ha- 
bentibus, wrtDurcftn fdnnen. 
l9s 2tup»f(d?crdcdudion |utti funflfiefKnflm 
crjt Bcr •• flaf? aud) fleti Utuntor ferti nfcf» (jfo&tr* 
liet? fcun t6\\w wa* ex adverfo tfngtwtnotf 
fburflf / quod in cafibus, in quibus pccna amif- 
fionis bonorum efl,1npofita a lege ipfo jure aut 
fido, tunc mortuo etiam delinquente, five lis 
fuerit contcflata cum eo, five non, bona, firu- 
dusque eorum fifco cedant fle adveniant , fle 
proinde fifcus ea, apud quemcunque reperta 
fuerint, repetere poffit. 

it6 JDatiu jugltld? foldjt* wn fcmbfl<b<m $all 

|UMr|Ic{jcn/ fi de delido certo condat* Nam 
fanc adiones fifcalcs, ob quas in eventu bona 
funt publicanda, requirunt legitimum proOef- 
fum, cognitionem caufar, dcfcnfioncsq; prar- 
fupponunt, ut ante publicationem lententia 
fumcientibus probationibus fubnixa profera- 
tur, Dccian. (onf.56 num. 66. vol , 2. Peregrin. 
de lurefifci . lib.j. tir. 1. num.2j.fol.j7e, &HM - 
nier.j2. 

it 7 Sic quamvis dicator, hrrctici defundi bo- 
na etiam pofl ejus mortem venire confifcandj, 
id intclligendum efl, quando veri conflat dc- 
fundum hxrcticum fuifle, fccus ii tantummo- 
do de haerefi fit fiifpedus, ut fle generaliter 
confifcatio bonorum non habet locum contra 
fiifpcftnm de hxrefi,fi vivat, multo minus con# 
tra mortuum locum obtinere potcll. Farinae. 
quxff lo.num 20. Sed omnino requiritur, ut fit 
confi Aus vel legitimi convidus. 

11 1 8ur* 0cd?Kbcnfl/ifl nodj fc&r jwrifeffgm 
£R<ci}t(»f/ob de lore communi confilcatio bo. 
noruin contra fagus fle loi tiicgos, etiam Dcc- 


mones invocantes, locum habere poflit.Ccrti 
hoc negat Farinae .ithouf. qu*fi. 1S1 . num. jf. 
camqj fententiam etiam approbat Dn. Adam. 
KclIcr.Confiliarius quondam Auflriacus.piz 

mcmoTiZtintr.dejuTefHcced.acintefiatotri.zt 

fub uum 11. AdftipuUtur Matth, Bcrlich. p*rt, 
4.cond f.num. 27 . fle inprimis Andr. Fachinar. 

Ub. 9 . controv. cup. I7. ubi ex proteflo hanc 
quar Itionem tradat, juribus firmat, fle contra- 
riis rcfpondct. Petr. Binsfeld. in tt. de confeff. 
msltf.m ff4lud.pen.batx alfc fcbrctbcf: Puflu- 
mus nos dicere lic in hoc crimine, licut in aliis 
multis, abrogatam ellc jufliflimc a eonflitimo- 
nibus Imperialibus Caroli V.confifcationcm 
bonorum, ut videre cfl dttupen Sedficutin 
omnes Conflitutioncs.ctiam juttiflime ad ob- 
viandum fraudibus fle jufliiix invcdas,huma- r 
na avaritia dolos inducit, lic etiam in exccutio- 
necaufarum criminalium. Quidam enim Ju- 
dices, ciim ex confilcationc bonorum nihil ha- 
bere poflint, fub aliis coloribus vel cxpcn&ru : 
vel vacamiarumaut laborum, in rei veritate 
quod abominandum cfl, fle contra juflitiam fi£ 
chantacem confifcant reorum bona,flec. 

23 nfl obttol man (icb jub<rlcfcf<n / fla^ in bU 1,9 
ftnfanflcnrinmiflcri^ de confuetudinc ob- 
fervirfnjcrfltnmidjf; fo ifl jeflocfl felbige ©<# 
flruStiflime, fle ita de dclidlo non fi> 
lum vere perpetrato, fcd fle poft fupplicium 
mortis exaaumjuwrflc^n ©aiuiman ja mir 
frinem Exempti b<i)((»unefl<r <rn)f(fcn xouxbtt 
flfl^ duc fo fl<^ Sortilegii Dtrflddjri^/ mfl ante 
fententiam abqtfcf bf/ mirfltr Cor.lifcatiod g O 
flrjffr/ ofltr jf;r<ii ©rbcn fli< ®ut« wtrtn cn?o# 
gen reorfltn. 

Namque Confifcatio bonorum induat a 19* 
flaturo vel confuetudinc, flridtiflimc cfl inter- 
pretanda, & in dubio judicandum, ut confi- 
fcatio non habeat locum. Farinae, qutft. 20, 
num. 20. 

0o ffl f2r flau ficbcnj<5<nflf/ c&cnmafff^ tto m 
/ fla0 ^)trr ©tgtiitpcfl btfenntn 
ibi niti f)drr< jwarflic N auji flenen »<fl« 

Ile inihtirfnflfl» indicit» liitfcf ad mortem con* 
(hmnirf njfrflcn niogtn/flod) f;dnt»»)^r< 0 iS» . 
t<r confihiri» fonntn/ic £)a\w flffc< wfirflf 
flbcrnwl fine omni textu Se auctoritate DoiSo- 
ris alicujus v»fl gani} tvifltrrccfcf Itcb tingtfu^rf. 
2 lngcfcf)<n Alt Confifcatio in criminibus cxcc- 
ptis,pei confcquentiampccnxcapitalis, fle ubi 
dcdcli&overeconlbr,tingtfli&rf. 

£> 5 » tfl tSllfcfcf/quodcx prxfumptionibtu 
urgentioribus jhquis poflit in pccnam aliquam 
pecuniariam, vel etiam exilii condcmnari,Fj- 
rinac. d. ttoiottftff. qugft. ti.num. iS, Aug. ad 
Augei. demxlrfu. verb' quod funupubli(d.num, 

22 . & 24 . 

2 lbcr flffa if? afldn de pecuniaria aliqua 
mulda jurtrnurcfe»; rnfl ntmmcrmf^r ad co- 
filcationcmonmimn bonorum 
eme toto e er Io, quod ajunt, diflcrrcconfpt- 
ciumur, fltrgUic^tn ©ehjlrflffen 

[Ac n I 


Consilium CLXXIX 

******-•&■/*«• 
deUOMi,& LMiuat.fi.d.pubLjtd. I. exjudi- 
tiorunuin pr.f d,4ccufdtj.erimcn. ff. 4. pcrn . f. 
fifutipana & UpupiUum,§. inhtndes. f. d. R. 

J. cum aliis fiiniiibus citatis in gloflis diflo- 
rnmliiriiun, in quibus cxprcfse cavetur , dc- 
* un ^° rco » cr * mcn cum poena exungui nifi lis 
contclrata, & condemnatio fequuta fuerit* 

F.t hanr r> ... 


it e 


Et hanc opinionem tenuerunt Bart, it d. I. de- 
/««ffs.poft gloflas per eum allegatas. Marlil. 
m ii. poft Gandin.Curt.per eum ci- 

* *“kt • I " 1 ?"’"- Bo(r ' •»-d.ttcufit.». i i. 

, Nec impedit /, tx judiciorum, tt.f.d.tcct- 
/er.ubirefpondctur, majeftatis judicio etiam 
mortuis reis, cum quibus nihil afl um eft, ad- 
huc exerceri polle, ut bona eorum filco vindi- 
«entur. Nam fani hate Lex aliter intelligi non 
poteft, quam ut hoc in cafu accufator, latis fu- 
«m intentionem probet , nec ulla ratione ita 
exaudiri poteft, ut ex indiciis & prxfumptivis 


iras vel rancoris habeant vel odii cum denun- 
ciato, quod Judex debet diligenter attendere, 
ac quzrcre : nam inimici nominepo nullam fi- 
dem faceret, Delrio Itb.s.feS. } tit.L. & in tp- 
peni. i.queft. i pir ut. (j) Utad minimum M * 
tres correi eandem perlonam nominent ac de- 
nuncient, quod provide adrnenuit Delrio. d. 
tppind.j.qtefi.41. Quod (i tamen magna per- lBI 
fonarum, denunciantium, & dcnunciati fuerit 


. . 1 . — « piziumptivis 

probationibus pcona confifcationis horrenda 
snulitata. & demum; condemnationem veram 
lubfequens, imponi poffit. 

Et certe ubicunque dicitur, memoriam ali- 

cujus damnari polle, bona etiam poft mortem 
conmcari licere, &c. tunc quoque, ut in eri. 
m !r al 'n US 3< * P® n3nl ‘ ra ponendam femper ne- 
cent eft, probationes luce meridiana clariores 
requiruntur. 

Sllbieaber ttierbtn Mt Indicia, Toeldbe tviber 
Wt 3 ratb N. milititot foffen/ uOtfn anjeijo nude 
«W W nhbf aber/ale (I* gtWrf/ be®el&. 

£>argti{jatt/^rumb raanuu* ftlfcuic bur* 
«Itfi rel 6 erfprt*en tljur. 

S 5 i(*f weniger ftijnt ftfbfqe affo bewanbff 
Wf/»ann (it gltf* tan btm djtrrn ©tgenrfwll 
p»tae&ra*(trmaffen entjialben/fblcfce bannotbe 
Wlrintt Intcntion gar nl*t et&tblf* mtrtn. 
»an fonber(l*/ba< angtben ttiUOm berbd*. 
« 3 <t otxr &ingtrl*«n OBribd , g>ttfb ittn/ tfn. 
g tr importans/ b«orab/ bk 1 [ man no*ni*r 
■Kifi/wrwtbiWeiXI felbige gtiwftn/ ob jj>r 
mit dnanfccr concordir*/ o& tt uifr bn 
*** ^ 5W< ^ n 

** Certe huic indicio.btmartgtbtnberJJtBn/ 

parum hdei deferendum effe, feribit Fichard. 

item confit. iot. vel. i. & con- 
tentu Cothman. refp.it. num t»7 & feqq. 

"** O H'” cl ‘ ,m indicium hoc non elle adtor* 
toram idoneum, evincitur ex eo, quod nulla 
^ftlsnt mentio in CaroliV. Imperatoris Or- 
dtaatione criminali, tu. 44. inter ea indicia, 
WMe veneficium, live maleficium verilimilitcr 
arguere dicuntur, quo argumento interminis 
d - ‘•"fi 1 - Vttf. ba(j au* 

Mt . itcmii.quipro indicio legitimo hancce 

denimciationcm habent, requirunt. (1) Ut 

aut denunciationes fuerint faSat in tortura, 

- Fin “ c - Binsfeld. de Confcfi. mtUfic. 

•* awwvr, 1. tentl.f, (1) Vt denunciantes nihil 


in»quaiitas,puti,(i honeftiore loco naius de- 
nuntiatur ab hominibus vilioribus , nec tres 
quidem fufficerent, atque ita etiam aliquando 
propter vim bonatfaroarnon modo plures re- 
quirerentur,fed etiam pro ifta circumflantia 
perfonarum nominantes falliim dixiff?, prx- 
lumentur: quod itidem admonuit Delrio d. 
tppend. 1 . queft. 6. 

Tandem (g) necelTc eft, ut certam (cientia 
caufam addant, veluti, quod perfon 3 magiam 
illos docuerit, cum illis venena praeparaverit 
ac mifcucrit, crimen hoc illis fcercto manife- 
ftaverit, vel etiam, quod ipfam in congrega, 
tione nodfurna Sagarum viderint. Hcrman. 
GShaufcrnra itcifinum Qu^efturmm.quefi. I. 
foLi). $. ei etyeniumumin. 

■tllngtgen Ifl btt gra» N. Qcffctmen/. 1 nltfcr ** 
aCdn alfis ©cuferlig geffclr 1 fontem c« fcpttb 
«tttbDflfalrlge Legata pia,& tam devota, in il. 

Io tlaufo Teftamento wrfcbajfr Ne ron femer/ 

)o mfi 6<r Tltretto wrbeth/jemal gejjorit mor. 
Nn/btt tofe Stlllb aucbfrlnen Mancipiis fo(. 

« 6 « nldit mlafftn itnirbe ober fdnbr. 

236<cba«/gi6(baaatigebeitbft uermelriren eo» 
complicum & fociarum.feln wlligtn Q^roclfj/ 
fonbetn ea Itnitbt etiam aliis adminiculis acce- 
dentibus, aBdn pro Indicio in puncto torture 
eonfiderabili gefialien. 

SBann bann ble Sa*en Siffero deducir- 
Kt maiTen bentanbei/ au* (b tfl molfedlgeit 
•Ottrn N. N. mfnberjdtlge Ictbtn anbelang (/ 
b«« tertii Sorminbert ifyct tfioiiurnft ftlb/i 
«lnjug<6eii®l|Tent»ttben; . 

©onflen aber 3olln(?r6#Portioii/ (0 ifttit 
€ra(frbet gra® N. deflantem gebiiret fyiuc/ 

«t |t* gang pnfdftig gema*f / tmb felbfgt be« 
Ubtigtn inflituirien ©rbeil fanguine etiam 
propioribus juge®a*ftn/ (ubeiti « 3ol(n/ 
foleben aiu&ell betj febjdten/ Titulo Dona- 
tionis empfaitgen / to* (ol*e Donatioit/ 
propter non fervata pafla , & fummam lrigre. 
titudinem , t>on btn Xmwotiern btfugrer maf. 
fen filemlt revociret / condicirt / onnb ®iberer« 
fotben reiitbt/ (elblgen au* blf ectt bet Jf)ttt 
Implorant gat ni*t borgttljfien / ober prxfe- 
rin rotrben fan : 3n glel*em ble O. angegeb 
ner ^eperep ftalb leblg nl*t ubttfaf re/ beto. 
glel*en Probationes au*y bam» foI*e* bc> 
f*tbtn fttm fol/ ben3mwor<ern nidupigeflele 
ba|tro fetn Confifcatio flate ftabrn/ ober tlnlge 
in fraudem file i btf*e£enc alienatio fiir«e®ni. 
btitttrbcnfan. 
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2M tfiiit f * notbmalembfl) cben aup^efubt- 
«t iflieinuns terblelben/ *<• ASum ben 


Decembris, Anno itif- 

Chrijhvh* Bifild. D- 


Confilium CLXXX. 

mcfrrd, bonorum oppignorattrum incumba, probauo 

“obatumfait, qmd&quan.umfi, opplora, um vlfcudaU > inu- 

ouornodo intdligatur illud, quod dicitur, rrinctpemfummum 
^ jcjjionatum litigare debere : ubutiam do abfoluta & extraordinaria tnn- 

90on S6lnT4<r' * tuionciffumtntMgntur > i num- «7* 

^ , 1^, ^4,/, lurisdiCtionemhobec M :*i/ dtCUuful. Wlit «anum» f««UA 

M t t ni?r<nl'uunrm,' ©a«m 

Dafelbff/ «2- " «o»»on Oitidie < tnb X<id)<> < Wa ,cn * 

Unii, a™ mrdn 



nontg/ nnnu rjyn- 

,onR.b(eJMlnb 6 (ftor 3 {it 
■S?at)<(J: tnnb befi 9 !rtd)l« 
) ©tatijuM. selt«cn/ miefb- 
aren$luiie(i tnb »ii 9 <tir< 8 <n 
- — 'jnaM^licb 9C9*b«n / lumal 

aurb )f>m #116 fetjnen «rben 100 fi- tarouff ge< 
fcfrlaqen' alfo Mfi et (mi fcsjnc (frbeni tltfelben 
£6ln(>6ff mlt ibreii ffiunrn tnb war&Jnmvni 
Jaben / jalien tnb aemiffen foflen/ bip 3&K 
SBiatefi: oter beto nactfommeii an £Kticb/bie< 
felbentfolnpejfron jpmeepaetianfem R. obet 
femen Srten/ ml( bejaplunaberioo. fi itlber- 

umb Otlc jpnen torbepanen) lofen (terben : 
©Icieb 111 bem 1197. 3afcrf>eriuS(t|i pae aBer- 
pocfeaebacbitr jieiii 3 SG 3 encep(au<' luifr ble ep- 
aenamen £ 6 lnpAf{abet loo.fl.tonffleibfmse- 
|*d)(ag<u' vnbboi Sotbefralf bet QBiDttlofiing/ 
jejenetlajjoo.jt.mibetpoie. 

Cgben blfe aerpfSnbims / fambe an^tben cr- 
eer rcluition rft mcpraebadiicm R. ,au* »on 
£61113 SKuttcclireii Anno moi-tnb non £611(3 
©lamunbem 1411- coniirmitf tnb beflarfjec 
neteen- iJBIettolen nupn aBer (>6ebfletnan(et 
£611(3 ©(3munb/wl3Ciibtl in Anno 11,11. 

. D ..-.aU fl rtllft Irt 


VHluuiv i-»y • ' 

felb tmb foldj ©umm ©elfl w * 
tmb 700.fi. ( fo (it baat auf3«i«0 r> « 
bap 3(>r Watefi. abet beto naeWomfl 
Oield) / b«uf)t(e£6ln{i6ff;tmbal(t tn 

©umm / ttlber l6fen ttrtben/ palmi / 1 
tnb bet 3tnufTen/ 8l<Ub»oIbepnebtn*»i 
|u bcnfelben ^6ln(jffcn gtpottnb/ vi 
reefceen tnb alftn perfommen bWbtni 
tberjpresettopnlfebe ©«wt tnb 3 *" 
bew nid)( trinsen/ fonbetn fie gertettUC 
paben tnb fcfcuFjen follentor tn«*f 1 

italei opne 3 efaptbe. 

2(8 nun 8tba*ie ®ut3<mu<f«t*J 
btfasic £6ln&6fifC(t tetnammnKtSW 
jtdl jjebtaefci/ tnb (n ble -/o- 3 « 

Maiimilianus I.^)oeblcbf<(li 8 (W> 
in Anno 

|U K. jfjerrn J^anfen ton O. b U 3 « 
bet an ble tan M.stJngenben ©erld 

£6(np6f' tnb ijiten \Sur3etmefSetl 
tmb ben $>fjnb- 6(6(Bfn3 ban 
tet^affi 3eitc|en/juetleb(3en: '~--- 
betbeebe ‘ified mlteinanbet Ptr^efla 


K^csr»rsy« sjrHxfe' 


Jjanoriwanr ^iwiubjii» . ™ —-7* 

ins^arbcv «crbUbai. 0onD«n «f oaben nactj» 

rhtnbf^in Anno i43o.Clcfc(b< jl&i OWaijcfl. 

3ur4crrac<|?<r/9la^r «nb Jurgem bet ©rare 


£6lnt6fi faratebtm^fanb-^- 
bepalien/tnb bem aenamen ton v 
fo ttreeitet Parauff gcfcblagen/ a 

, nn>lal<<n 'Detet/lil WI1 


ut3ermeifleriSX4fietnb®uts«nibet(&caee 

^=« f - 


U»tajc|iar/ aup |»imuiivi«wtj 

ren ®ui3etinei(iettnb 3 t()ai ( 

nenbteber&urie £ 6 lnp 6 faclc 3 > 


1 

r 


p re totaeiunre jsoinpoit iui»ov>» 

1 tnb bem £eol. Olcicb obiit 3 Ji(i(el aepotta) 

SSSSSSSS! sSSsSs 

,b aflen anbetn iU3<bonni3«i ton ^3«ba*. 9ilMfl nm „ j4 , 

1 'Marauarren ton R. ( auft bop blefelbe 
6lnf)6ff oefio bap lunemmen tnb bfe batju 
p6tenb/3btiB?aK|i: tnb bera <X«* beflet 


bebalren/rtann ibre aiea)t|tai ocetmeo -i-»- 
foramen ara Oveiebi btefelbe £6lnp6fi manu ib< 
nen ju j()rcn »nD b<|? ^)<iligen iXet®^ panbcn/ 
leblsen/bann pe fonfi pietmn nJemanb^ton 
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Consilium 

J}ntn/fo( 4 tt fofuttg gunntn oiUtn : tag (It 
tcn M.aMbann jbl*tt f ofung (lanfjun foQt/ic. 

©om*»m na* / fcabtn ©urgtrmtlfltt vnb 
IX&ar/ btr ©tatt M. btfagtt 9 itl *8 - <Pfanb* 
f*afft/6lfi in Ann. 1590. vnanfpru*lg / pofli- 
t><rr ;»n&| gtnofT<n : bann jumal trfl/fiat blt In 
0o« ru&tnbt £affttll*t®?ajt|?dt R-udolphus 
btt 3 tobtr/£&rlfltnllff|ltr ©tb d*tnu</|tvat bit 
©<f<*a|ftnf)ttt blftrftflnfuffvnb btro Advo- 
catixan fit von M.aBtrgndblgtff btgtfirt/ jtbo* 
auff fcltriibfr tfn gtfcbtcf ffn aBtrvnbtr*dntg» 
fltn C 3 trl*t/btfj an beta 2(irt(ll(*(ltn -Oln* 
*rtff/tvt(ttr« nf*t movitf. 

3ngltl*tm/ 1(1 von btr jungfl abgtltlbtm 
3 ?alftrli*tr SDIaj <(Uf Matthia, 8tc. btntn von 
M.btt Titulus jj)t« 3 nn 6 abtn< / An. 1618. 
aut* abgtforbtrt/ vnbbanitbtnfoldt 9 ttl* 8 > 
*Bogttn fur f *tn angtjogtn : Sbargtgtn abtr/ 
buri fit von M. blt obtrjtfeltt ©tfiafftnfitlt 
«ttvtfjntcr S$(nfiJf alfo reprefentirl vnb fur 
2(ugtn gtfltlt/bag von j&rtr 5Caiftrlf*tn 9 »a- 
jtfliSt In btroitbtn/nf*«tvtlitr8 oartvlbtr gt* 
fu*t ober tlngttvtnbtt tvorbtn. 

®?l*r« bt|lotvtn(gtr fiat jtgtrtglrtnbt £al. 
fcr(l*< Slajtflat/ vnfitr aBtrgndblgflav 
in Anno i6:o.blt 3 blofung btfj ^>fanb*©*t(* 
Unit btrfjurttr 9 itt*</ 3 ogtti>/ vnbccontra, 
blt Jbtrttf ung btrfclbtiii btntn von M.aBtrgni* 
bisfl anfunbtu / g(ti*tvo( au* barbo; tlntn 
Sm'f*Iagftrrntrtt3nnlafrunnbur*t(mii2lb< 
gtfanbttn/mft proponittn lajftn; barubtr fit 
©urgtrmt Ifitt vn CRfiar ju M.oblgt ©ttvanbt- 
nu< abtrmal mit mtfirtrm auggtfugrt/fnB fi* 
|U ttf*n>lngll*tr <?r()6&ung btfi ! Pfanb.S*II> 
linit aStromtrifidnlgil ttbotttn: 3 btr batmft 
mtfjrtro nl*taufigttl*tobtrtrlangribannba|i 
blt ©a* (it t rtreas fltcftn gttfiattn : jtbo* fol* 
gtnbd An.tOig. (M 3 fltrf)o*flgtba*(t Kal* 
ftrll*t 0 )laitf? 4 f/ic anbtrtr @a*tnf>albtr bt* 
to Jf)0*anftf|tnll*t Commilfarios gtn M.vtr« 
orbntt) f|1/ntbtnbtroftlbtn ■t)aupivtrrl*tunj/ 
blt Reluition gtfjltngtti tvlbtr realfumitt/ vnb 
gtgtn (Erltgung btr barauff fltf)tnbtii 1100. p. 
Pfjnt). ©*tlllugr blt CelTion obtr abtrti tuiig 
flartf urgirt/au* tnbtll* btrgt Palt jutvtrcf gt* 
rl*t/bafi ttt gatint vltr ®orfftr> 3 91 ©■ vnb 
£> fur blt jttlnfccf/ (alvo tamen petitorio, an- 
gtfafltnvnb tm.jtnommtu tvorbtn: 3 uff rotl- 
*tr bann/ ojfitrnantt ©urgtrmtlfltr vnnb 
Kpat/tlnt 3 u(ifuf>rung«f*rifft mlt 9?. ®tp* 
lagtnauffftstn'ViibPtrfa|ftnla|ftn/ Kt<jftro< 
fltn 3uvtr|i*t / blt Rellitution fol*tt vltr 
©{rfftt/tva ntefar totaliter, jtbo*/ quoad pof- 
fedorium, vnb btfi auff fttrntttn 3btrltb/ flet' 
buritvlbtrumb aBtrgtfiorfami» jutrlangtn. 

gu tvtl*tm (?nb nun btfagrt 3upftt^rung< 
f*nfft fampr btro ©tplagtn filtmlt vorbtrp 
auff vnpart()t!)f*t Prob gt|!di/ vnb von jf)t 
btr ©tatt/ vnvtrlanjtt / qrunbtl(*t 9 it*i 8 < 
©tltrnuns barubtr btgtfjrtt tvurbt/ob bitftlb 
fllttJU injure &faflo gnuqfam deducit!/ vilb 
nat barubtr fut ^offnunj iuf*<ipfftn ftpt. 


CLXX X. 

I. 2{. D. 7{j 1. C. 
/£^N£mna$ tvfr Decanus wib an» 
S^SUbttt Doddores, btr 3urlfitn Faculn5« 
0*Qbtti urnitlntr Jpofitn 6*ul iu ?li< 
blnijtn/gunpfg trfu*t tvorbtn /vbtr fcltvorjt/ 
ft(tt fpeciem fafii, au* btrtlt bttigtfujltvn» 
btrf*lbnt documenttn/ vnb baraup vtrftrtlg» 
tt tvtltlaufflgt Dcduftion6*rifft/ vnftr tt*t < 
miffict» ©tbtnrftn vnpartfittiif* luvttfafftn : 
aiofiabtn tvlr fol*t« / ju btftirbttung btr llt* 
btn0ttt*rtgftlt/ vngtatfctfonfltn btft ©a* 
blt £K5m 5ulftr[t*ti9iajt(l vnftrnatttrSni* 
bigfTtn JJtrrn/ ttltou* bal 9iom. 9\tl* 
tmb ft®a« bttrtfftn *nt/ vnb jtvar btrtntbal» 
btn (n f tlntn tttg abfilagtn fofltn. retil fon* 
btr 3»ttiftlaIItr Tio*|l gtfagt 3f>rt Saif ®a. 
jtp. ftlbfJtn bafjln 6ocfcf»ruf)tnltd)|I gtnalgtt/ 
bafi Stre gttrttvtn 6tanb vnb ®iligllb btg 0 - 
9iom. 9vtl*< / btnanbtll*tn btr iobll*tn 
©tatt M. big orto gat tt(*t juml btftbtjjt/ fon* 

bCtninfaflotamoblcuro, nubibusque anti- 
quitatum reconditarum involuto blt tvafirt 
©manbmub fo vll mugil* eruirt vnb un Jag 
gtbra*t mtrbt/ marauff mr bann angtrtgt 
vn< vbtrm.i*tt Documenta vnb ©irlfft mlt 
g*orlgtm Slclp vnb burdwufi abgtltftn/ au* 
Jltvon von vnftrm vtrfambltitn Collegio rtiff* 

II* dclibcrirt/ aBt« pro Si contra tvol trmogtn 
vnbbtfintbtn/ ba§ btt) biftr ©a* auff na*, 
folgtnbt vltr JDaubipuntitn gtftfitn Btrbtn 
mc'*tt- 

®rf!ll*tn/ tvtfl gang vngtrelp/ vnb no* 
ftfirsmtlfftllg llltva« fur ©tiitr vor «Ii* &un* 
btrt 3a6rtn blt 9 Wmff*t Salftr anfSngll* 
btmtvonB.. ©obann na*gtf;tnb« getnrtntt 
©tatt M.al8 tlntn (pfanbf*t!Ilng ©udbigfl iu 
gtlitttt vnb gtgunntftvlt retlt frlbtgtrCStiurtf/ 
obtr ®arcfung fi* trprtcftttvaS ftt fiir perti- 
nentias obtr jugt^rtnbf an JurisdiSionalitn/ 
vnb (n anbtrt ntg g*a it/ al« reurbt vorbtrfltt 
jutrontrn fttjn/tvtm fol*t« aBt« iu determini. 
ttn/liquidirtn vnb jubttrtlftn obgtltgt n. 

3u* In anftpung furti 3nbtr/fol*t ©ttvti* 
fung nl*t gltl*ft(latttPObtr aDt< btr notturfft 
vnb gtbtifir na* in continenti tvcrrtrt tttrbtn 
(an : rotr tnt|»lf*tn btp btr poilcITion gtflrlt* 
ttntn ©uttrn lulafftn. _ 

3 um Srltitn/obbitvtrpfSnbttvitrSttl» 3 
JT)6ff mlt fambt jfirtt jugttorbt/gang» Sirfftr/ 
obtrvilintbraUtln ttll* particularia bona, (n* 
(nucrbalb fol*tn 3 ltcftn/|U Sorff vnb ©tlbtn 
«tltgtnfcvt. .. , 

©nblt|ltl(*/®annblft ^faiibfiafftaBtlil ♦ 
«ll*ifonbtrbatt JDiff obtr ©tittr btgrtlfftn 
tfiut/nal fur jura, Obtr : obtr S) tnllgfell bar* 
ju gtfjirlg ftpn mo*ttn I 

giuflio Prima. 

Dbtvolo nun ni*t vnfcbtinli* gtfagr/ vnb • 
batpir gtfialttn wobtn mo*tt/bap retil gtmtl* 
ntStartM.fi* ad reftitutionem fol*tr vtr» 
pfinbttn©uttrf*ulblgttftnntnmufi. Idque 
tam ex natura pignoratitii conuatSus, quam 
Q_a “ 
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ex pa&o in literis dcfuper confeftis, contento» 
t)ctoit»<< 3 cn n>ofg<fagf «r ©(arr/»n& nidiitt 
9>fanb(6 crr<n cbgtlcgcn fc» jc/ blc pertinemus 
hypothrex fcuopplgnorationis ilM)btrt»cffcn/ 
jumal and? ifn dcfign.it ion wib ortcnitdx 23cr» 
Irtdbnu* angeregrer wrpfanrcn 0uf<r bnbfof* 
djtx jugc6drbf auffjiifatn. 

1 Vafallus enim Emphyteuta , vel alius qui 
confitetur, fc tenere prxdia a Domino veialio 
quocunque, debet indicare & oftenderequx 
& quot fintillx rcr, quas a Domino rccogno- 
fcit: Alias fiquidem omnes res, quas ipfe te- 
net, prxfumuntur ex illa caufa a Domino mo- 
veri : ut concludit Hofticnf. in fumma ttt. da 
f eu dis $ quibus modis, vtrf.qutdji vafallus. 

j Unde alibi feriptum reliquit Alber. deRo- 
fate, quod fi quis eft ineusfifcualis vel emphy- 
teuta, & peto mihidefignari pofleffiones pro 
quibus prxftataffi&um, iftud omnino facere 
tenetur, Albcr.inhT/ri«r.a.w.a deatl. empt. 

4 Ero qua lententia videtur militare text.rn /. 
fin. d.pign <*#. ubi debitor ad fuam necefiGta- 
tem potcO petere, ut fibij fiat exhibitio de In- 
ftrumento debiti, ad feiendum quantitatem & 
latitudinem prxdii, de qua habetunn Inftru- 
mento obligationis. 

5 Et facit coges autem publicos, auth. d. 

ttt and. Prine. eo U l.forma.in illis verbis: re- 

feratur , & nomen fundi cujufque, & inter 
quos vicinos fitus fit, & quot jugerum C\t, ff.de 
(Oifit. Concordat l.fi quis argentum §. fi vero 
reditum, ibi: non tamen nomina poffeffioc- 
dixerit, ncccfic habet de fua fubftantia fundos 
tradere. C. de donat. 

• Et fiquidem iftud emphyteuta recufet,prx- 
fumitur omnia bona fua tenere in Emphy- 
teafin : licut dicitur de acceptilatione fuper 
pluribus ftipulaticnibus fa£ta, ut nili doceatur 
unam tantum obligationem per acceptilatio- 
nem fublatam efle , omnes folutx ditantur, l. 

7 plurib.de acceptilat. Sicut & Curator genera- 
liter datus, ad omnes res datus intclligttur, nifi 
de certis tantum appareat impetrationem fa- 
ttam elfc, l.qui balet. § fin.de tuiel (rl.fi quis. 

® ita dederit ,$ i.de ttfiam.tur. Et ita in propofi- 
to noftro videtur quod Cives M. teneantur 
monftraYc fines locorum , ac quid & quantum 
Juris olim Imperatores iplis vclantccdToribus 
eorum tribuerint, Spcc. tsr. de empkyt. num. 
74 . &feq. 

9 Qui enim requifitus pro oftcnfionc finium, 
domino non obtemperat, intelligitur eflfe in 
dolo.Jarob. de S.Gcorg. de feudis. verb.dscti- 
que vafatli promifirunt num.' 3. 
lo Sic etiam tradunt noftri Dd. cum vafallus 

confiteatur, febonaquxdamin feudum tene- 
re, quod tunc fuam conlcfTioncm certam red- 
dere^ per conlcqucns f cudi domino indicare 
teneatur. Nam nili vafallus oftendat feudum 
& quantitatem fcudi, totum przfumitur fcu- 
dalc : quia indefinita ac incerta poficffioxqui- 
poilct umvcriah;& ut nemo incertus fit quan- 
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tum poflideat, quifque in memoria fua tcne re 
dcbet,proquare fervitium przftet. VPehncr» 
confil. Francon,7 *• num. 7. vetb. Adducitur 
hac ratio. 

JDc fftn aber allcf / tmb mi fonfl biforti fur* i « 
gcbracbr wcrbtn f6nncn/ tmcracbrcf/ fcijnb ®lr 
t»cr enbilic&cn QBcfnung / quod probatio & ; 

fpccificatio pertinendarum horum bonorum y 
oppignoratorum nld)l b<lt ^Xrm Confulen- 
«n/ fonbcrn jcnfgcn obgdegen fa></ fo anjt^o bfe 1 

t&Ibcrfofung fn ‘ttamen 36 rcr jtotjf €D?dpcfL 
tor&anb iiincmmcn gtimmcr Ifl-uc in tcrrmnk 
terminantibus rcfpondct Matth. Coler, eoufi 
*• 

Et cumdccifio alicujus prxdari Do&oris e u 
& in terminis, ac etiam fine lege loquentis, o- 
mmno magni fit facienda, ibique certare di- 
cuntur omnia argumenta , poft Gomex. Wc- 
fenb ec.conf.19 num.63. Id multo magis noftro 
in cafu obtinebit, ubi pro hac lententia inc vi- . 1 
tabiles propugnant rationes. 

Certi enim juris Jcft, quod a&or non de- I) 
beat petere arm3 ex domo ipfius rei, quibus 
feriat eundem. Et quilibet proprias intentio- 14 
nisfux probationes de domo lua in judicium 
adferre debet, nec vero poftularc, ut ab ad- '‘f 
vcrfariofibiea vel indicentur vel edantur, per I f 
qux ipfi negotium exhibeatur, l. nimis gra ve. ' 
C.de teflib. Cum autem Civitas M, civiliter 15 ‘ 
fahem fit in pofiefiione horum ipfis oppigno- . L 
ratorum bonorum, quod Sacrof.Czfarez Ma* -'F 
jcltatis Deputati, tanquam a&orcs , hxcquc . 
prxdiaatftioncpignoratitia, vel aliter repeten- j 
tes.AAorifquc vices agentes probare tcncan- 
tur id, quod cft fundamentum fux intentionis. r 

Puta, qux & qualia prxdia ac jura hic fint op- | 
pignorata. 

Quod fi non faciant Domini rei quantum- 1 6 : 
vis nihil prxftitcrint, abfol vendi erunt, /. 4 - i* 
Itor. C.de probat . /, accufare. C. de edend. 

Eftque hxc peculiaris prxrogativa poficf- 171 
fionis, ut transferat in adverfarium onus pro- I 
bandi , §. retinenda, verf. commodum autem [■ 
lnfi.dtinterditt. Ac probandi onus illi incum- jgf 
bic, qui jus aliquod, in cujus quafi pofteflione ' K 
non cft, fibi aflerit, Ltirca. & ibi Bart. de pro - )f 

bat. prolixe lafon. ini. ptiufquam n.43. de 
oper. nor i nunc. 

Et pertinent huc alix vulgatx rcgulx Juris, v 

cujusmodi funt : quod affirmanti vel petenti, f 
onus probandi incumbat, /. 2. de probat. I. qui 
accufare.C de edend. 

Quod item quilibet prxfumatur rem ma- X9 * 
gis polfiderc jure proprio, quam alieno. U fi- 
liusf. §. Divi, verf isdem principes ff.de legat. 1 . 
ubi hoc Angelus pluribus firmar. 

Porro ut certam quis pro fc reportet fen- g t ■ 
tentiam, certum aliquid petere & in libello de- 
terminare debet, §. curare. Inft. de attstn. L /. 

C.de fent qua fine ter t.quanr. Et alibi dicitur. ’ 
Qui in rem agit, debet dclignarc rem, &: utrum tl ’ 
totam reni, an partem, vel quotam petat. A p- 
peJJ*. 
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pellatto enim rei non genus, fcd fpecicm figni- 
ficar, l.fi in rem delinquis. I. qui fttitorio.de rei 
vind . ac fac. /, cogi.C.de petit. hered. 

* Et quemadmodum certum quid peti, ita 
etiam illud certum probari debet ab a&orc, 
H eumqjinftruftum c0e convenit documentis 
fuarum poffeffionum. 

1 5 Unde abfurdum eft, cum afior fit in ea cati, 
/a, uc edere ac probare dcbear,pcterc ut id^ 
Reis fiat edendA.fi quii.$.Pretor dit.ff de & fa- 
cit,§ demus.ibi: qui enim alios docere debet, 
w alii * docendus non eft. autb. defienft. Epifc. 
fa£p.Quod inprimis verum cftinnoftra fpc- 
tie fadti, ubi Cives M. lnbcnt probabilem i- 
|t gnorandam ejus, quod fuit gcftumperfuos 
anteccfforc s.l qui in alttrius.d RJ. I. verius, d* 
prafrx/.maximc quod fa&um futt ante duo vel 
plura fecula,ad qux vita hominum fefe non c» 
tcnditj& ita etiam decidit Pileus inqu. iif. n. 
e.ibi: condemnamus rufticum ad offendendas 
terras vel fines, fi poteft, Ii vero ci hoc non fit 
po(Tibile,abrolvimuseum ab hac neccITitate./. 
m Pomponius. § fin.ff , dturbitr.&l. inaliioneff. 
de furt. 

Etfanc Domini Imperatores debuilfcnt in 
concefiione, fines, terminos & pertinendas 
ad bona hxcce oppignorata fpccialiter expri- 
mere, cumq; hoc non fecerint, vel fuccumbe- 
«Ptlebent.iic exprcfsein plane fimili faftifpc- 
^ cie dixit Specui. tit de Emphjt.n.64>&ftq.per l* 
^ Titius bures.de etttonib.empt. Vel fahe inter- 
pretatio facienda eft contra eos, qui legem co* 
traftus apertius dicere potuifient, per jura 
vulgo vulgata. 

Sic & communiter decidi folet, quod Do- 
mino imputandum fit, qui res fuas & feuda , 
quat ab eodem moventur, ignorare non debet. 
Hinc Andr de Ifcrn.di $. iUud quoque precipi - 
H mus. de probtbit. feud.elien per Frider. hancce 
cautelam tradit,quod Dominus & Vafallus de- 
beant facere feripturam, vel aliud, per quod 
non dubitetur, qux bonafint feudalia.fcd fi u- 
terque fuerit negligens, Dominus fcil. & Va- 
fallus, una negligentia cum altera compcnfa- 
tur, ficut dolus cum dolo. 

1 1 3 U nodj wdttr au* Mfta tmbt i 

8>df tmjm<ifdlg/»nMn bcr J£)mn Confulcnwn 
DJccbrg btjrunCKn 2Mfuf>rtmg/t>n»f&wrdb' 
dcdufitr / bafj nicbt aildn felbiqe btr orren 
*wi fl(rcr 0 / wib autb wr folebrr ScrpfanDiing 
In quafi polleffionc univerfalis Iurisdidionis 
ftcbbtfunben/fonbcrn jumaf in fpecie bifm 
wrpfdnbtm ©dfcrn «U* c anjcfcnlic&c jura 
fuben-fo mfc dch oppignorati* wrmtfcba fdnb/ 
autb foldjt ^etiitifcbuticf poft tantum tempus, 
non ita pronam & facilem reddunt feparatio- 
nem multo niinus permittunt, ut poflcffiones 
hxcce conjun&x& permixtx ita indifferenter 
occupari queant erg.l. t. § pr dt er td fidendum. 
rtrfi.necftrendus.fi. defeperat. 

H Ncc item leparandi onus Dominis Confu- 
lencibus imponi poteft ; Maxim c cum hxc con- 


fufio accidit *x fa&o Scrcnilfimorum Impera- 
torum, ccfiantium in repetitione, vel vindica- 
tione rerum fuarum plus qufem duccntcnaria, 
adeoque propter confulioncm Cives Migno# 
rent, qux cuiq; prxdia pertineant, arg .gl. m I. 
Pomponius.de rei r indic. Ac fi Dn. Filcalis ex- ** 
iftimet fib» hac ratione non fatisficri,idprardi- 
ftis Dnn.Imperatoribus,eorumq; officialibus, 
imputabit, quod non fpecificc expreiferunt 
quantum, & qux bona oppignorarint. Et quia 3 5 
circa majora cautius agi confucvir, e. ubi peri- * 
culum. extra de elett in 6. Idcoq; in dubio cre- 
dendum eft, conceffioncmdc modicis Semia- 
nimis fadtamfuilTc Spcc.d tit. deeniphyt n.?f. 
fequitur V1lcus.qu.119 n e.tnfin. drg Ifittafii- 
puldtus fuero decem de V.O itarer pares. in fin » 

<T l.fiempertn obfcuru ff dcReg. tur. 

Id quod etiam cx pretii quantitate rcctc cob 
liguntDnn.M. 

Ex eadem ratione in cafu non abfimili, fi 57 
nimirum quxftio fit de bonorum frudaUum & 
allodialium feparatione, I.icob d. S. Gcorg in 
treil.fieud. §. dichq. Va falli, 2. n - /f. & ig. poft 
longam difputatumcm tandem concludit, 

»ann dn Vafall juftam jgnoranrjar «aulam fati 
Dnb.bfc Ufan ©uf<r niibriu fpccificirtii rutui / 
Inmaffm bcp alren Crtauimiebcn jufta cauf» 
ignorantix wd fe^nfd Vafall cmfcbuf» 

Wg<f/i>nb b<r iebfn •OcrrvcrpfIid»tf<i)</ bcm 
Vafaflenfcfc ©lirer aiijcrgcn/ ober berjclkit 2lb 
genf&umb 0 lucntprvrn. iDann obtt*oi Cald. i» 
fiumme tit defeud.n 6 (ja&CH tUl(I/ ba^ Va- 
fall aH< ©urerjufpccificiren fdbulbfgr 0 * 

&ct aberummiffrcbcn alfc Vafjflcn ©iir« 

4cb<nfcpen. ©otfl Ccrb communior opinio, 1 * 
tuannber Vafallus juftam ignorantix caufam 
habe/fca^bfrfdbc fur (mfcbufDigr au^alren ftqti 
fecundum Alvarot. in c.fiVdfiaUut.n . 10 . fide 
feud.fuer. centrov. idem tradit Zaf. inepitom. 
feud. patt, 7 . n. fe. ubi vult, quando Vafallus b9 
confines probabiliter ignorat, quod Dominus 
Vafallum certificarc compellatur. Andr. del- 
fern. in §■ illud quo % num. 4 . & ibid. Alvarot 
n.6 de pr obibit. feud.dl. per Frid. ubi volunt, d 40 
poft fpecificata bona feudalia , & fa&am inve- 
ftituram ratione bonorum fcudaiium oriatur 
controvcrfia, quod Vafallus modicum domi- 
no offendere, & dicere, hoc eft tuum fcudum, . 
& fiefe liberare poffic, c.cum in obficur. d. Reg. 
lur. in 6. 

Sicq; ubi adeft expreffio generalis pertinem 4* 
tiarum, vel unico manfo fatisfieri poteft, atq; 
etiam reffc fatisfit, donec Dominus plures 
pertinendas probet, pr^clarc donec Rofcnthal 4 

de fieud.cap it.&eonclufi.if dpr.num.21. 

Quodque Vafallus , ut edam rem ut’pi- 4 1 
gnus poflidens, juftam habens ignorantix cau- 
lam a dcmonftradone finium cxcufetur, maxi- 
me fi rem per 30 . annos ut fuam poffcdit, in 
terminis docet Jacob.Thomingius.?ii.f.(ca)7 
10. num. 4 }• 

Sani 
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** Sane Vafallum vel pignoratitium pofleffo- 
rcm hac demooftrationis cura & nccclTItatc li- 
berant communiter Do&ores, fi id pralbrc 
fe non pofle, affirmaverit jurato, Ioan. Blanc. 
in epit. feud.hb.+.cap.i.num. tee.in fin.Si lac. 
dc S.Gcorg.</r feud. vtrb. didtq, Vafadi n. ij. 
ad fia. Sichard. conf.Jeud.6. num. 6f. ubi dicit, 
ignorationem cxcularc, maxime Ii quis in lo- 
cum aliorum fuccc(fit,Rofcnth.dr/f«d. cap.S, 
qu. a.n 4 .m fin . &gl. Ist . b. 

4* Recurrtcurq; hilcc in cafibus ad commu- 
nem hominum memoriam ac famam, & ad ali- 
as conjcdura5, Jacob.de Arduoan jumma.jur. 
feud , cap.Sr inctp.fed fi dubitetur, vetf. vel dic. 
quod conditio per (na l«>ann Blan c.d.lib.a.cap. 
103. Matth.de Affh&.i» c.i.num.at.verf.fedpo- 
namus de controverf inter maf. &fetm. 

4° Etfi enim fa&a confulionc infcparabili vel 
difficulter feparanda, Dominus non excluda- 
tur a petitione carum rerum , qu* ad ipfum 

^ pertinuerunt, § fi duorum, ff. de rer» divtf. Et 
admittatur adio etiam fuper incerta quantita- 
te; Tamen a&or tenetur deinceps inproccfiu 
fpccificarc.quid & quantum petat,/ Marcellus 
& Pomponius. & § quidam cum lfeqq.ff.de rer. 
dtvif.amcord.n l.t.§.i.Sc qu* ibi not.pcr Bart, 
* ff. quorum. Irg. 

Etiamfi enim per talem confttfionem res 
fua cuiq; maneat filva , /. quicqutd d. acq. ver. 

4S> dvm. Tamen quia difficilis clt difcrctio, quid 
cujusq; fuerit, *r%.l.ufnftuQuatium, %.fi in ts- 

5° (Afns.it ufiift.Hi paria funt, non trfTe , vcHlte 
quidem,fcd non apparere, l.duo funt ff de tefi. 

i 1 tut l tn lege, detontr. empt. Iudex id Icqui de- 
bet, quod convenit cum ex fide eorum, quat 
probantur fcqui, l. illicitas. §. ventas, de offic. 

5 l Ptafid.Modus autem, quantitas & fituatio per- 
tinenti irum debet fpecificari & probari per 
petitorem, $. quod fi frumentum. verf. (ei fi ab 
alter turo.& ibi gl verb.probabit t lnfi de rer div 

5 } Et cum hac noftra dcctfionc non pugnant 
fupeiiusaddu&a, & primo Hoft. ac Albcr. in 
loc s ibidem allevatis, qui loquuntur in talibus 
valallisvei cmpltytcotis, quibus ipfis «.onccf- 
fioncsfa&x funt, Si qui pertinentiarum pro- 

54 habilem habent notionem. Secus cft in fuctef- 
foribus, five univcrlit.tribus, live particulari- 
bus, in quibus tamdiu prat fu mi tur ignoran- 
tia.doucc feientia probetur, cap . prefumnur , 
de R. l.tn 6. 

55 Minus adver fatur /. fm. de pign. ad. quia in 
propofito Civitas M. edit Iuilrumcnta oppi- 
gnorationum.fcd hoc urgetur ex parte C*fa- 
rex Majeftatis, ut prarduSta Civitas defignet 
pertinendas , quarum tamen ea , ranquam dc 
tado.vcl contractu antiquitus celebrato, pro- 
babilem ignorantiam habet, / qui mjus alte- 
rius. d. R. i. 

J 6 Et ita refpondetur etiam ad§. coges, autb. 
de mand.Princ & l forma ff.de cenj Cum enim 
quilibet intelligatur notas habere qualitatem 
& fituadonem rcium fuarum patrimonialium, 
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exaftores collegarum vel cenfuum, omnes re* 
dc quibus collc&ar, vel ccnfus foivuntur, ia 
rationes fuas redicere debent nominatinw 
Cum h*c omnia a pofTelToribus bonorum 
facile poffinc explorari. Scciis cftinpropofitt 
fa&ifpccie. 

Quod autem dc acceptilatione generali, fu- ” 
per pluribus & diverfis obligationibus dicitur, 
omnes intclligi extinfbs effe, l. pluribus, de 
acctptii id adeafum noftrum non pcitinet; 
tum quia a liberatione ad obligationem non 
cfl bonum argumentum: cum leges noftrz fa- 
ciliores fint ad liberandum, quam ad obligan- 
dum,/. Arrianus.de O & A.l fitpulatio tfia.%an 
ftipulanonib.de l'.0. l.fin. $,fin aurem , dejurc. 
jur.tiiin quodin d l. pluribus, notorie conflat; 5* 
quot & quam diverfx obligationes prxcclfe- 
rint. Unde generalis acceprilatio generaliter 5* 
intclligitur, quoad omnia prxccdcutia debita, 
l.i ^.generaliter, de Irg prajl l.de precio, de pn- 
blu.in rem aft.Si imputer libi creditor, libo»- 
rans debitorem, qui ita eftufo fennone uful 
cft, l.fin.C.dedot promifi. 

Sic inl.qui b.ibet,§. fin.de tutel. quod tutor 61 
datus generaliter, intelligatur datus ad oinncs 
res, id Iit amore pupillorum, vel minorum; 
in propofito autem noftro agitur de odio Ci- 
vium M.& fic loc um lunet illud vulgatum, o- 
diarefiringcnda,& favores ampliandos efle, 
c- odia de R l. in 6. 5 

Quod ad Iacobumdc S.Gcorg. & Specu- ** 
lat.in contrariis di&umctt» idiplimct Imitant 
incafu, ubiis, a quo requirit defignado per- 
tinentiarum, habet probabilem ignorantiam, 
ut jam modo eft di&um. 

33»t>obrool fin £(niamcr SX&af dcmclncr 6 \ 
©tari M tit Poffcifion bifer ©urcrr tute fic an» 
gcfyrcrfjcn n>or^<n <mci> rac&r/bann fic jcmaicn 
ju folcfccn 'Pfanbfduffccn nc^riajufinn/bcfciw 
eber crf ennen f emica uufcfjunfcii ►jcMlfcnjaud) 
ficb ad dcmpnflraiidum hafcc pertinendas, 
burcb 31u3cnf(bcin »»6 fn anbcrc t»c^ allcrvti* 
Kri()dnigfi crbicrfg gemadjr : <3o 1(1 to(b fo(« 
cfccg mlt nicbttn / co animo bcf4)c()<n/ quodli- 
bi voluerint in jure & pi ivilegio poffeiloribus 
& reis , quoad proccffiim , prubatiooisqtie 
prxtogativam competentibus ulla cx parte 
prxjuaicare. 

Q3Bic in glci&cm ' cbcumdjfu; In feinen treg 6q 
luocrmutciiibdp Dic DvDmifftc^aifcriutc 
jcfidf/ ju Deni ^n&|Umblicijc PoiEfiionapprc- 
hendiren UjfcmDd^ f<lbl<jc()KrDiircb j^nen t>on 
M.j&r lu^dbcn vcrfianbcnc/miD in fiinjfng dc- 
dueirCUDC bcfu.fiamc/ ta*n inncutofib, quin» 
pleniori pofiefforio pra judicitcn oDcr fclbijC^ ' 
dctcrioi ircinrcllc .-Maxime, cum poffeffio fine 
fa6tonoftio,ad alium transferri non poffir. L 
tradit to .20 l.ji. ff.de acquir. ur. dem. I. Ji quis 
V i.<7 §. differentia, ff. de acquir. velamir. pojf. 
Idquc etiam, . »d verfus Piincipcmlocum habe- 6f 
rc,iatcprobat Nicolj Rcufiicr. hbt. i. cotifil. t. 
num.47 •& fer dtjc. 

Et 
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«6 Et ne velle quidem Princeps creditur, quod 

• Cum alterius irrationabili incommodo fiteo- 
jun&um , nec cuiquam praejudicium facere 

^ Princeps intclligitur, e. licet. e ex duarum.de 
4*8. & ufu patiit. Adeo, ut ne differendo qui- 
dem fuum cujufquam jus iardere, nedum aufer- 

• rendo prxfurmtur.c.)? fiuper gratia.& e confli- 

• V tuemus. de offic.deleg.in 6. Corn. conf1l.67.coLj. 

#8 /rt.j. Cravett. confiiji7 num 6 Lb.j. Imb*ncc 
C * ufx quidem piae, vel publica: utilitatis gra- 
tia Princeps cujufqulm alterius jus Ixdcro cre- 
ditur ; quippe, cujus animus plenus juftitiae & 
equitatis praefumitur, ut nihil cupiat aliud, ni- 
fi, quod per jus & atquitatem licet, e. audita, 
da rtftttut.fptU.a.ff.ad munictp. Innoc. & alii, 
lnc.innofira.de jurejur. R.uin. confil. 46. n.14. 

- * M.I.& confil. iot.num.2f. & 6o.num.t.lib. /» 

'Crwctuc0Hjil.707.num 9 & confiLuyn.6. 
gtujlto 11. 

** QBfll nun &<?? cem crffcn Pun^tn gnu$fam 
fcerjgebracbr rff t Dap tue iibtttfyc 0tart M. ad 

defignationem confiniorum & pertinenda^ 
rum.ber wrvf<n&rcn titt jfclnfcdf nK&r m* 
butibcn : 2H$wurbf bit antxw $rag 
l<ud?f<rr / wib anberfl m<fer iiififclfcfjcn fon / 
tan bafjcfn Sfafflaiir foltfcct Poffef- 

fio]i'big nacb erfoLjrcr Liquidation/ In altacg 
|ul(t jfcii. Ut pariter, in parilibus terminis rc- 
fpon Jct M. tth. Coler, d.confil. j» quajl. j. 

70 2>ann obwo(/ In btn $>fanb - &rlf ffcn qo 
f«9f/bd§ aufftrlcgfcn ^)fanb* ©ttiflin jj/M< 
(wbtr Dtrwrpfdnbftn 0uKr.filfi»t< jur @nmb 
UM^licttribcr afirrerren / and? ftfblqc o^naQt 
QBlbtrrrb : 0aumnu$ t?nb ©ebitren t jlalfctlL 
dkrSRajrftdr rinraumcn fofltn @ofan j<t»od? 
fbld?<* ex fano fcnfu auberf? nlc&f/&ann wn btn 
vcrpfdnbrcn ©urcrn t>nb /uribus poft liquida* 

t tionem debiti, a Dn, Fifcali Caefarco fadam 
determinatis wrf?an&cn twrbtn. 

Etlan£ pro negotii qualitate, antequam 
per Dn. Fifcalcm Cacfare* Mejeftatis fpecific^ 
demonftrctur.quid & quantum in oppignora- 
tione Iit , propria fua bona , qua: partim ante, 
pardm poft oppignorationem ipfi, eorumque 
anteceflores cx venditionibus & fuccelfioni- 
bus acquifiverunt, & ab Imperio recogno- 
fcuntJFifcali cedere tenentur. Cum nemo fuo 
jure etiam in pofleflorio, vel jure retentionis 
ipficompetcntc, fit privandus. 

71 Et quamvis dici poffet, per hoc fcilicct Dn. 
^Tcalis poftulattim Civibus M. nullum pra:ju- 
dicium creari, fi nimirum bona fua propria ad 
manus Imperatoris tradant, cum ea extemplo 

- fint recepturi , quatenus literis & Inftrumcn- 
tis contradus,ca,ad fe pertinere probent. Ne* 

7) que enim videtor eximii boni s vel dominio 
noftro, quod in adiombus, petitionibus & 
perfccutionib. habemus, l.konorum appellatio * 
Luidq, do V.S.& l.rem in bonis. de acquir.dom* 
Et vulgatum illud eff, qui a&ioncmad rem 
recuperandam habet , iplam rem habere Vi- 
detur. Lqut a8 tonem, d. R. Jur . 


Tamen Cives M. ad hoc non videntur "5 
adigi poffc.ut certum quiddam, quod in ma- 
nibus, habent, relinquant, & poftcaidipfum 
adionc, vel reconventione dubia repetant : 
Ideo alibi tradit IC. minus e(Tc, actionem ha- ’ 6 
berc, quam rem, I. minue e!i. de R. Imi. & $. 
furti, lnjl. de oblig. qua ex dei. a afc. 

Cumqt Cives M. rei incumbam, commodo 
pollcffionis , quod non parvi momenti cft dc- 
ftuui vel privare non debent, r. t. ut lit. pend. 
cap. t d.fiequ.pojfi. Et poft proceflum liquida- 7$ 
tionemque debito modofa&am, facillima o- 
pera revocare poteft. Dn. FKealis, ea, qua: ad 
hanc pignorationem pertinere, adparcbit. 

Habeant itaque cum effcdu & a&ualiter 79 
penes fe teneant CivcsM. quod pofiidcnt.arg, 
eorum, qua: tradit Cagnol. ini. qui ad tonem, 
num. 10 . ne fcmcl exuti poflclfione.ipforum jus 8# 
etiam quoad probationem deterius redditum» 
ipfisqueonus probandi contra rationem ob- 
truium videatur. 

Etenim, qui rem pofiidet ac tenet, is in 81 
pofleflionc interim commorari debet, & ad- 
verfarius petitoris partibus fungi, quemadmo- 
dum habetur in cdi&o D. Marci, quod recen- 
fet, IC. in 1 . pen. ad L. lui. de vi privat. Idem- g % 
que, quod fcilicct peffeffionis nomine efficia- 
tur, quis reus vel legitimus contradicor, feri- 
ptum etiam reliquit Bald. in l.fin.col. a. num, 6. 
verf.fciae & num. l. vtrf ex qu»b. conclude. 
Cod. de edtd. D. Hadr . to f. Nam qualiscunq; g ^ 
polfelfor co iplo, quod rem tenet ac poffidet, 
plus juris, in eadem habet, quam is , qui non 84 
poffidet, 1 . 2 . uti pofiid. ufq; adeo, ut nihil hoc 
cafu interfit, jufte ne, an injufidpoffidcat, l. 
fin.de acquir. pojf &l fi». C. de rei vind. 

Ex quo fit, ut quamvis res polfefforis non 8| 
lit, fi modo aCor eam probare non poffit fuam 
elTc,in fuo loco poficlfio remanere debet. i.§. 
retinenda, ver fi commodum. Injl. de inter did. 

Hocque in noftro cafu tot videntur effe 84 
a&iones, quot funt res ac jura j fingulis ergo in 
a&ionibus probatio Dn. Fifcali, tanqua aCori 
incumbi t.Ncc domini reiprivadi funt fua pol- 
feffionc, nifi in partibus & juribus, qua: adpi- 
gnoratitium hunc contraftum pertinere aper« 
td conftat- 

2}n& pofleflbnum, «uf i<V cleda- “ 

rir«m aBttMns» rtcbrtg/ & faltem in partibus; 
ac jurib 9 , quz non hocce pignoratitio contra- 
it n comprchenfa funt aperte Dic^XtmConfu- 
lentcs in fua poifcfTionc, vel quali, ju conferti) 
ttn oMr»l6crbaK(n jufiwn fttjnb: petito- 

num.cbtr Mt /Jauptjad) abtt no* ftfit fftinlj 
ou* OltCStttKlfung ttm XalfnlldKn Fifcali» 
ofelljtn tfwi : 211» foD tu®* aOf)i< vulgata illa 
theorica (latttabtn: bag/ ftannba«po(rcffo- 
rium »116 petitorium tnit «nailtn concurri, 
rttl/ poffefforium prius debeat terminari. L§r. 
dituiii jutU. ij.C.de Tltvmd.l. initui ; Cod.dt 
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m Xiu «U<6 in poflefforio 
ante plenariam esui* cognitionem H 
ffofftn/ tft fclwlxn gtnngfamb j 
»orb<n. 

®»bci) batm auA M(t« in daix ji 
men/bnp angttxuit thcoricat 
extraordinariam poceltircm gtfljrlg/X 
faltbt» privilegium «fl/ quod Principi cc 
tat ordinario jure. 

Conitar enim iia, penes qnoa eft 1 
duplicem tribuenda meile pot cilii 


m cjdutrimvM.Mprl Abb. ia c.cumtdfiim. 
dirtft.fpil.cum aliti. 

IS Prxfertim, quando priut,ae etiam facibus 
conllare poteft de poflcfTorio : petitoriam au- 
tem adhdcaltiorem requirat indaginem. Nam 
tunc omnino pronunciari debet iiipef poflef- 
forio, de quo condat, Sc polfeflorio adempta 
rerarciri, omiiTa cogirione petitorii, altiorcm 
indaginem requirente. Ut reipoodit Gazad. 
conf.n.num a..& /ef f . Bart. m L naturaliter. 

5 . nibilcomm..t,ff. dtaiqtir. pifina. q.aft. _ r . ....... , 

Roland. a Valle, ciufil. .i.uutu.it.vtrf.ultiri- nariam,fciUcgibus conformem, fcu 1 
vsjib.3. Kami* dtc1f.3a.num.}. & ftq. pttt.a. hoc eft, (impliciter civilem ; & 
afterens concluiioiicm hanc communiter ap- 
probari ac procedere tam infpe&a difpofltio- 
nc juris civilis, quam Canonici. 

*P Ac licet debitor Creditori, rem oppigno- 
rans ac tradens, remaneat Dominus rei oppi- 
gnoratat,Lpr{nxi.C.dr pigutO. i cum & ferus. 

$. fipim.ff.iii. Alcx.& alii communiter non 
9° in L debitori C. it ptH. Attamen pignus tale 
convenrionalc nonpoftidet, nift quoad etfe- 
9 > £fus, concernentes Dominium live ufucapio- 
nem, vel acquiiitionem fruSuum ; Et forte 
etiam, fi pignus in re immobili conidlat, ad 
effedtum , ut relevetur ab onere fatisdandi. 

Juxta t.ftuvdvm.i.fififtt.ibij; Akx.iufu ff. 

91 qui fatisd.cig. Atq; hzc debitoris pofteifto, 
quoad rtfectus prpdiftos non vcra,lcd tantum 


fida eft ; arg. U.f.ftt firvum. ubi laf.arr. m fi*. 
ii.ubi ' 'M ■ 

flir ' 


<9 i.qui pignorii.ubi Aretin.& Socia ff. do ru- 


ti Citer um, quoad alios omnes effcSus ipfe 

Creditor rem pignoratamverc poflidet, natu- 
raliter & civiliter. Alex. i» d.l.t.%. ftr firvum, 
num.s.&i- ibidemque Socin.nxm. a.hCn.r. 
Neguf.de f\ptor.<f bjpoth. i» 1. tntmb.j.fit- 
94 rit fr. nvut. 31. & feqq. Nec ab ea eft detur- 
bandus, nift omnia tcquiftta, intentat* a Itio- 
nis fuerint probata. 

9} ©ofan manaHtbbifiorrd tilebf ftjkn / bajj 
btt Salftrli *< glfciil «In fonbttbar pnvilt gium 
(«bcn/wib Mc Jpertn confulenten alfo depof- 
feilionirt/in pundo liquidationis fuStlnlnf|«y 
tflflxnfqtr b«* onus probandi,comra fuperius 
dcduflarn xquitatem,auff |icb nrmmtn mupit. 
Cum ftfcus generaliter eodem jure utatur, quo ' 
privatus, nili rpecialiter repctiatutprivilegia- 
96 tus. I. irtmdi tomptnf id quod in dubio non 
pnxfumitur. Dee. n Lin ambigui: dt R. I. l’e- 
regr. drjurefifti lib. I.tit.t. itum, t.&ftqq. 

2)nb obnaol fonflen iiftctje tatfur fialrtn vsl< 
ttn/quod Rex, vel Summus alius Princepsnua 
quam debeat litigare depolfclfionstus Rena- 
tus Choppinus da dimmio f raucit. lib.}. tit. 
tt. ad ftn. Papon. daarteft. lib.}. rit. r. ir- 
nfl.o. 

©omftrbi bntfc Ibli&MMttdnjtbwKnAui 
toribus berqeffalf limitirt/ njfi (ummatiter ap- 
pareat dc jure fubdiri, inter quem & Princi- 
pem ftipremum lis intercedit, 

9 $ -0<nn Confulenten (ftl 


97 
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cxtraordinariam.anomalamjfcu arch 
eam, aut civilem nomotheticam, Icj 
folujam, quam vulgo potcftatis j 
vocant, Martin fiecanus in Tbeoh_ 
de leg. (dtp. o. qu. ii* Albcr. Gentii, 
gu. i.fol. 2t ♦ Lud. Rodolfin. drdmf 
(lp. poteft. (dp. 1. num.j. &(. Petra 4» 
te Printtp. (dtp. 2, Aug. Morla. in < 
p4U. i.qu. i, t 

Oitiinariam vero Majejkad 
infpisiamus, legibus illa fubns(lu^0fj 
tur, regulariter omnibus. Et fi 
fuis, ac a femet Jatis obftringitur,£ 
fei.U6.S.iade condit. & denonftutft 7.< 
ft4m.f4e.pojf l.ult.ff.eod.iptn.de h ti£ 
1.4.C 4 d L.fAlcid.1. 7 ■ i* e. de inoff*ftA 
eumfimilib. Bomit.df mdjeftat. C 4 p. 10. ■ 
Et ita licet legibus onnubus&pif“ 
Calibus non ligatus videatur Princeo 
tamen veritate etiam Civilibus leg, 
ftr ingitur, fi non aliud velit ac exigat R 
lus & necclfitas. Quo etiam confcry ' 
citur, dignam vocem eiTe m?jcftate> 
legibus alligatum fc Principem profi 
C, de legibus. Hoc idem tft, quod Dij 
& Antoninus refcripfcruntj licctlegi 
ti fimus, attamen legibus vivimus, 
quib. mod.ttftam. tnfiru* ; ‘ . L 

Inde etiam fit, ut multis cafibuseodc" 
exteris utitur jure Princeps, Nitet. J 
t. j' • ff. qni teji.f4c.p0ff. I. pe», de beti J 
t ir.ff.de condit ivftit L23.de leg.j. L6 
dit.&demotiftr. 1.6.& i;.§ «a dtj\ 

& 3. C.ne ftfcus vtlRtfp. 

Itidem extraordinaria illa potei 
intuitu , jure pofidvo omni, abloli 
tiitMijefaSfl.ji. de legft. ea tumd 
bfurpanda , quando alias propter J 
rigorem, Talus publica, auc verita! 
periclitaretur, L23.de leg.] 1.4» ff* 

C. de 1eft4m.SJin.lrft-qmy.mod. t eft di 
Cujufmocli fi abiit cauli, legibus qU« 
libus,qu*ad ipfos rcfta, vd per 
Taltem referri pofiunt j oblig ‘ ^ 
majeftacem qui habent, Bfl 
C4p. 10. Et fic Imperium Tummum, fi 
re extraordinario munitum eft, 19 
femper uti debet. 
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M§ Porro irem Principem non Hebere uti ple- 
nitudine potcllatis , nili raro, & cuin magna 
caufa, nervose etiam & multorum authonta- 
•e probat l.udovic. Rodoiphin. rra. de dbfoU 
fruicip. pottfi. cap. 4. qui idem cap. 6. latiffi- 
mc deducit, plenitudo potcllatis quando non 
eperctur. Addatur Lanccilot. Conr. m templ. 
einn. ludii. /. cap. 1. {$. 4. fol. 44}. & multis 
CamilL Borell. in fumm a decif. tit. 12. 
1,1 Inprimis cuin jure ordinario agi poteft, haut 
utendum cit abloluta potettate. A mirat. Ub. 
«7« dtfcurf. a. 

*»> Quodque referipta reducenda fiat ad jus 
commune, Gail. i. obf. 3 3. n. 6. nec extenden- 
*« da ad e3, qu* facere non poteft Princeps, nifi 
ex plenitudine potcftatis inter omnes conflat. 
Vndceaquz a folo Principe ejusque abfolu- 
ta & extraordinaria potefhtc dcpcndcnt,tam 
ccnfentur difficilia impetratu , ut in jure pro 
£ impoffibilibus habeantur, l. cum fenus. $?. §. 
fin. de leg , , 1. 

Il4 23 nb fcar Difes nocb mtfjrt* f?a«/ o>dl matt 
mcbr de jure aliquo principi fummo rc- 
Icrvato JanM«/ quo in cafu Choppinus & 
Pjponius omnino loquuntur, fonbcrn <6 i|t 
■ Wiib fin^>fanbfdjaffrobct(Somta«4Uf()un. 

Conitat autein quod Princeps non natu- 
rali tantum, fcd& civili ratione, contradibus 
ut alius quisque privatus obligetur, nec revo- 
care , etiam cum fubditis initum contndum 
* poffic, /. 26. C, de donet. inter vir. & ux- Schc- 
pli z.ad confuet. Brandenb. part. 2. tit. 8. §■ 3. 
Petrus Wclcnbcc. conf.2. num. 6j. & ftqq. 
J|f Dillributivam quippe juffitiain , non ita 
ad unguem obfervare cogitur Princeps: 
Commutativor vero refpe&u,cum «oncra&us 
iftqucam claudicare, Princeps non minus ob- 
ftringitur, quam privatus, ut fateatur omnes 
Interpretes juris. 

Quxftio III. 

&(< btltrc $rag (xrrcflfcnt/ fonnmnffr Mi* 
117 [txttfcHtnubt antw|? bcjTnbcn/ bannbajj tn 
fdnmmcg tritt SDojfcr/fonBmi afldnbttr £of 
in fol&cn&drffcrn gdegen/ju g<g<n»drtlgtr 
9>fanbfdjaffr g«£6rfg fqjtn. 
ut <Solcbt* nun mlr rccnlgcm 3ubcf?ircf<n/ ifl 
xxftldj t&olvcrfrfaiun dtabrcntf/ quod ad co- 
gnofeendam virn,mentcm ac lentendam con- 
tradus,& quz item bona lint obligata, verba 
ipfius conti actus, fi fft in fcripturain redactus 
debeant coulidcrari , l. fidejujfores Magtfira- 
tuum. §. 1. ff. de fidejuf. I. fi quis fiipuUtus fit 
Stichum. ff.i.V.O. Soc.fen. confii it. n.i.vol.i. 
n 9 Voluntas enim hominis non ccnfetur effe 
aliena a verbis j nec quisquam przfumitur di- 
cere, quod mente non cogitavit, L Labeo. $• 
idem Tubero.fi. de fuppel. leg. c. fecundo requi- 
rit. extr. de epptU. 

te quod verbum non fonat , nec etiam 
li# mens fentit, fecundum Bald. confii. 490. n. t. 
voL t. lndco; in ore & mente przfumitur effe 
unum» Bald. confii. 47 •• coi. 1. in mtd. vol . 2. 


-t- 
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Sic igitur voluntas hominis reprzfcntatur iza 
in verbis , ficut facies in fpcculo , ut ait idem 
Bald. confii. 202. fub num. 6. vol. 3. Cravetta, 
confii. 20. n. 2. & confii. jf. n. 6. 

Idem, quod non cantat inft rumentum, nec 
nos dicere debemus, ut cfl text. not, tn l. 69. 

§. t. fi. ff. de fidejufi. I. fin. ff. de infiit. I, 21. 

C od. de probat. Bald. in c. Rudolpbus fub num . 

6. extr » de refeript. Parif. confii. 1/7. num. 7 • 
vol. 1. Roland. a Valle, confii. fp. num. 43. voL 
3. cum fimihb. 


Ecinfpccie, quod <n b«n fpfanbfc&affrtn l2 . 
etiam ubi illa claufula invenitur, mlf aBktl if j» 


ttn^itn/S[Burl><n/5rct)5<(«n/€<n' tmbgu* 
$<f|drung<n/tenor conceflionis fa&z diligen- 
ter fit obfervandus , ezquc conceffioncs ttri- 
diffimi fine juris, tautuinque conceffum exi- 
ftimetur , quantum exprdliim , poff Sichard, 

& Knichcn. aftruit. Dn. Adam Kcllcr, Ubr. 2. 
do tffic.jurid. polit, cap. 1j.fol.448. 

£t porro contrahentes putantur verbis ,2$ 
propriis, non impropriis uti, /. fi is , qui ff. de 
oxerc.a8.Alc*. confii. 4. n. 6. vol. 4. Socin. fen. 
confii. 67. num. 8. vol.i. Phil. Dee. confici, 
num. 3. & t2. 

SSann num nun in gcgfnttxnlgtm 3aft/a(* ti % 
I(f)fanDbncjf ri)uf/ bcjtnbr ficb fem 
5 Bor t ottx anbcr 2lnj<lg / bo§ «in occr mej)* 
S)orff/ fonbcrunut<iUd)cd;ojf/ vonnxilunb 
bcnDvom ^aifctu*. ^nilub/btm vou R. fo 
bann fblg(nb 0 gcmclncr 0 iaf( M. pfjnMrcctp 
9b<riajjcn worbtn/baun btr crjlc ^fanobrlcjf/ 
de Anno i649.g<b<ncf(fllUlnB«3iClnfH^|f»tH)f 
M. gdcgtn / cbdumlfig alfo 
nude in b«n bicr folgenbrn mit lit. B. C. D. 

»nb E. gcmacf ren inftrumcnds bcfdjidjf. 

3 n twilunb jldifcc Sigilmuudi ‘Pfanbbrfcff 
de Anno 1440. ba folctjc >pfanb|ttjajff/ba 0 ex* 
ffemafan gemdne 0 rabr M fomm<n/wirb 
nicbt affdn bic folctut «Ocfjf/ tmb bup 
ndmbikb bcro viet fd)(n/ bcnciu/ fonbcrn nocb 
fpc<ihcirt,»o^c gdtg<n/a(0 brrildn- 
tojfiu O. bcr itdntoff ju b. btrjtdn^ojf ju 
R»t>nbb<r j^dnjioff ju A. 

3 ufj «dcbcmgnugfomb iuft^n/ba^aff^ 
nlcbt bi< £)6rfftr/fonbctn aildn ediebe fundi in 
fdbig(i) S)drjf<rn gdtgcn' rf.tnb0ttxilj vbcrlaf' 
fen feijcn. 953 dl futndmlid) (11 (bldjtm docu- 
mento ba0 2 Boh 3^3 gcbraucber mtrb. 

Didio quippe Ad, importat vicinitatem, 
non intrinfecitatem:idcb,li quis probat pof- 
fedifle foliatum, usq; ad aliam ripam, non in- 
cludit ripam. Cardin. Tufehus , praft. conci. 

Iit, D concluf. 239 . 4 prine. 

Sic etiam multum refert» an in feudum 
concidatur fundus, cum omnibus pertinen- 
dis ac juribus, an vero etiam hzc claufula ad- 
jiciatur, ju $)otff »nb $db. Primo cafu,ff va- 
fallus etiam bona alia, eo loci haberet , non 

C rzfumerctur ex iavcftitura, quod omnia 
ona ibi fita fint fcudalia, fcd tantum ea» quz 
fpccilicata im ft^mbruff, 

R Res 
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ij Res enim >lir, Inliteri» invefliturz non 
’ eipreff*, liberae pr«fumuntur, 
fervitur. Paul, dc Caftr. (tnfiU i6j . 
u . Secus verbeflet, fidiSadaufulaju ©orff 
pnD $<l& «deflet, quo cafu omnia cenfcrentur 
fcudalia.nifi contrarium vafallus probare pof- 
fet. Wchncr. ia obferv. ffdi* verb. ©orjf pnb 

« 3 « 6o wfrb aucb CBojf flrin&eff/nlmtwr 

fur «n$Oojjf/|birt<m ctaty tmb aUein fur rirnn 

Ocff s<i»mro. Kcln&off / vetus ver. 
*)* bum Alemannis idem fuit, quod manfus.Man- 
fus autem dicitur, quantum quis cum uno pa- 
re boum laborare potcftinAnno: utnot. in 
Cdp. i. txtr, de cenfib. & in ufib. ftud.fi de in - 
rejlit. feud. conti ov. Cdp. ti §. pen. Bartol. ad 
l. fi it 4 . de duroarg.leg, . 

Sane veteres Ecciefiis inftituendis & do- 
m nandis olim manfos fere attribuerunt, in ali- 
moniam videlicet Presbyteri, qui Ecclcfiat 
impolitus eflet. Sic & Abbates olim habue- 
runt Curtes, idefl, Kalcn^off/ iive £X<nr6*>ff 
in villis, ad quas ccnfus, reditusque dabantur 
admonafteria perferendi. 

>)4 Sic etiam Goldailus, in dninudvtrf. dd Pd- 

tdnefi Germanicas Tjiolis Scotorum Regit, fol. 
44 1, late deducit , G6ln[>0jf efle Coloni noba, 
bobarumque cultores colonos fuifle di&os, 
& addit: vim retinet vox nollratis jttOcr/ 
quae corrupta tft a vulgo, cum antiquitus fue- 
rit j^clncr/ Colonarius, qui reditus a Colonis 
exigit, quemve Auftrix Archiduces, in fupe- 
rioris Alemanni* partibus $uo&imijt<r/ ho- 
i)I baruin Magiftrum nuncupant. Ut majores, 
five villici interdum Curtilcs dicuntur, ita illi ' 
Coloni', fempei Cafati, Calalcs, Calali, Ho- 
fluth : qui, ut hodie, ita olim, vel libertini c- 
jj6 rant, ac plcrunque iervi. Et polica fu h jungit: 
in veteri libro Hirfaugicnli, dc donatione 
Dictmari Militis A. M C. 111 . Illic (in Fran- 
Conia) LX. jugera unam hobam faciebant : 
fcd hobx ibi fex , faciebant Hirlaugienfibus 
XU. hobas. apud Cruf. part. i. Annal . Suevic. 
Ego vero Ite lubco,itaq; obfer vai i apud Scri- 
ptores, hobam non certa: uienlurx terram 
eilc.lcd indefinita:, pro cujusq; loci commo- 
do atque opottunitatc. Dispai iratcin nunc 
quoque ell ut ccrius, ©ul&6b|f/ 

. iuMnt)0|f/ ccnfuuh, tnbutah, ioryili. Vox ho- 
ba-nr grata a Germanis, i»J^o(f/ nominum 
fubiato difcrimine. Hactenus ille. 

U 7 Sumitur ergo (Jelnfjojf/ promanlo &: ho- 
ba Colonaria, fur <(il J£)U0& Ob<r -C>ojf f ©u tJ 
barauff em £<Uctf cbcriOtoijcr faffbajtrban 
in ti|cr iancttarr / 3v<ln» *nb 3)iai)Cr(jojf / pio 
Synonymis genomtn nxrcxu (jabai flud) 
ttr.jicicbm tjemunnd) Bf< ©eijlltdjen / iu au* 
bcru territor iis fcijai/ and? bavaujf ein fl)taty<r/ 
twlcbcr ju seiecii ctroad von b<r jurisdi&ion 
ipion 111 nomine participirr. 
ut 2lif > l;at tat iobl. ©o(f*(jau§ 'Minuam 

in Dcc ^urdingcn/ (0 aa;<§o bcm Q<X’ 
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,ogi$um& 2Bur«m&«9 incorporirt, rinm 
SCtln(|Off/fo PtrQJtfi^tr (Jrblc&cn/ wib nsoLjt. 
tadKtm 0oi[«6aa0 j4&rli* tinen ononcra 
ralcfew »n& j<j)ortii|u ftltfctm ■Ocff tln 2 ii< 
i&ttl 3«^nMii< / rol< and) anMtt HiuKt. 

01id)t Bxmjct f)ai iu lin< 

taielii <tit(mS)otff fotm)iin Mntn toii®oN 
man lufldnMj g<rot|M;trnatb auflF oicDitieba* 
(SiaM 25li«rlin()«ii gtlangt/ <mni 
frafft CkiTcii l)o* ; ]<t>art)ttm ©iiffi <ln 3Intb.il 
ttt Sira|f(ti gtfciitittit. 

»n»«tmeft»/f# in ttm 6*t»a«nian6 
Sttln&off gtntm »lt6/Ca« tjjut man in ancxrn ’ 
OtfCn Cellas dcnoininiren/ quo nomine non 
veniunt illae Cella: intra Claultra monachoiii, 
loca nempe fccrctafie folitaria, ab hominum 
convi&u feparata,ad contemplandum fc Uto 
vacandum , fpecialitcr deputata, c. pttvi egiu. 
de V.S% in 6. Erasm. Chockicr,rn trdtt. deex- 
empt. pdit. 1. qu 43 . Quo etiam intuitu uici r<# 
folet. Monachum extra cellam, •eflcpifccm 
extra aquam. Sed prxtcr has ah* iunt ted-t 
inonalbc* : dc quibus Chridoph. Brov crus 
lib. 1. Fuldenf dnttq.Cdp. 7 . «a Uribit: Cum 
Regum libcralitatc & Chnftianorum Bdchu 
prompto in naiccntis hic pietatis cultores tic- 
nefaciendiitudio,pr*di3,tundi,vill*q; com- 
plures, jam tum monalterh opibus aLtdlif- 
lcnt.quo fruduoflorde fidelior horum cllct 
adminiftratio, majorum authoritate, conli- 
lioqj provifum eft : ut cultioribus fcrtilibus- 
que locis. Presbyteros, Monachos praiticc- 
rent*, &ad continendum inollicio fer vos dc 
colonos rite gubernandos, nubi EccJcfias cx- 
ftrucrcnt. Hos verb Presbyteros, Prrpofltos 
vocabant : quorum id munus erat. Parocho- 
rum inftar veterum, congregationi Fuldcufl 
minirtrarc fumptum , & prarbere ad victum, 1 
cultumq-, nccclljria j reficere domcfticos, ul- 
tro citroquc commeantes , hofpicio cxcipcrc 
peregrinos. Ut igitur apud.Pnfcos & lacme 
loquentcs, rarius cella pro cubiculo fccrcto, 
plcrunquc vcro& fxpiflime pro pcnu& apo- 
theca fumitur , in qua res clcu!cnue& pocu- 
lcoex conduntur, Sc cx qua viciflim promun- 
tur: Ita majores Fuldcnlitun, cellam appella- 
vere, in qua penus, frumentum & annonam 
lepofitam habebant, ad ufum & fratrum & 
hofpitum. Qux quidem ccllx a frugi patri- 
busfain. juxiaque religiofis viris habitat*, al- 
trices & nutrices quardam erant coetus mona- 
fbci Sic Rudulphu sin Rabani aciis, priniutc- 141 
liatur, prxdia per diverfas fparla provincias, 
fic ab illo adminiftrara, ut alta per Laicos, alia 
vero,prarlercim quae Ecclcliis iuftrutt*. Pres- 
byteris procuranda atq; disponenda commit- 
teret Et idem alio loco cellarum ufum ape- 1 
rit, in Anthado Presbytero.: quem & pr.vpo- 
fitum feribit fuiilc locorum monaltcrro fub- 
jaccntium i Se id habui fle numeris , ut liatis ' 
temporibus inde ucceflaria hratribus fubmi- 
nillrarcc. 


Viden- 
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\fx Videntur itaque ad provifionem ejusmo- 
di Celiarum, certas huobas five manfos hiiflc 
deftinatos, plane cum noftris , qu* i(Sln( 6 |f 
vocitamus, convenicntcs> adde uotas in Can- 
tipratum ,fol. i6t. 

,4 * SZBdl brrotwgrn rin 5t6(n^off in propria & 

ofitata fua ftgnifioationc $ar nlcfcf Ctn ® 0 rff 
abrrganflenSKcftn/ fonbemnur dnm-Ocff 
bfbturcn t(ur/ aud> in tfrlfflgrn »l<r 5)drffttn 
bcwsfcIdKnJWln&oifnotblKuf ju tat jufin# 
fc<n/fo i(jre d$nc ©uraju^wb^ln^run- 
$<n &abrn/al* ®lrb cx fano fcnfu memanb an* 
bcrfl cracbrtn ftfondi/bann bafi b<m S). SX6m. 
OCdtb aujfblfcn^dfcn jufldjcnbc ©crccbftg' 
frtr/ mib gar nltbf M< SD^rffcr fclfrflcn cr^Ucb 
bcnrn »on R naebfolsen* ab<r genuina Grart 
M. pfanbtnxff dn^eraumbr »orb<n fac. 
ffalifamc bann blf<* brrdrc- cbangcrcgccr maf* 
(en nltbf alit fn bic vilitas pretii (In btm ndmb* 
lubbrr <Pfanbfd)rQln 5 anfin^Iltb md)r nttbf 
bann dnjjunbtn @ulb«n$<»cf<n)fonb<rn tit 
determinatio & denominatio gnugfdmb nttf 
fiet) brlngf. 

«44 Etenim nominis diverfitas , arguit etiam 
divcrlitatem rei, L fi idem.C.de Codic. Meichf- 
* 4 S ner. decif i», nu. I. Er ex nomine qualitas di- 
* gnofeitur. /. r. C. dt offic. Praf. urb /. dtf info- 
res. C. de defenf. t ivit. Zaf. confil. 16. n. 42. lib. 
f /.Ideoque ex nnminis appellatione regulari- 
ter de ipfa re judicamus, & nomina commu- 
nem loquendi iifum offendunt. /. Labeo. cum 
|4 y ibi nor. de fuppell. leg. Ac res quarvis talis efle 
prxfumitur, qmlis denominatur, /. Annuo. §. 
1. dt ann.l. Lucius.de fideicomm. hbert.l. i.m , 
fin . C. de offic. Praftlb. urb. Emeft. Cothman, 
xefponf 47. n. t\ 4 . v 0I.3. 

• 4 * 3)nb cbn?oi brfonbtr# In bem 9>fanb6rlfff/ 
mir Iit. F. lignirt , txr pertinentiarum in fatis 
ampla forma flftdbung gcftbftbf / Mlb bdf<lb(? 

gcftijr wfrb / baf? bife jtdnftfjf iwrpf3nKf ®er* 
bcn/mlt aflen tmb j<allcbcn j&rrtUeufcn/®u* 
icrn/iXcdHtn/^uQijnqcn/mlf bcr 3}o$fflj ba* 
fdbfl pnb aacnbrn^ugcjtfrungcn. 

0 o tn^^tn jtbptb blc limites blf<r. 0 $fF/ 9 ar 
nicbr n»drcr cxtcnblw/tmbfloflfblc ganse 5 Ddrf* 
fer pcrflanben tperben. Quemadmodum &alias 
adjacentia & conlinatiofola, fine aliis proba- 
tionibus, parum fadtad arguendum pagum, 
vel loca vicina elTe de pertinentiis Callri , uti 
probat plurimis citaris, pro Se contra cum bo- 
nis refolutionibus toti huic negotio latisfa- 
cicntibus, Auto. Gabr. Roman. lib. 1. comm. 
conci. tit. d prafumpt, conci 9. m. 4. & 10 Af. 
flici. decif 267 per tot, Mo zz.de natur, feudi. 
u. 4. Boer, confit. 302, Parif confil. 27. num. 9 , 
voi 1. Ctavctra, confil. 293. per tot. JuL Clar. 
l.feudum. q. ig. n. 2. 

if o P orr ° con ft quod pertinentia: remo- 
ta: non pro feudalibus habeantur j imb non 
fufficit , fi expreflae lint pertinenti je , per con- 
cedentem generali verbo pertinentiarum,fcd 
in fpede etiam harnin & illarum mentio fieri 
debet. Cravctta, tenfil. / 4 . n. 9 . 


2 flfo ipftb In gWcfctm/bie^ttteffun? btt 'w 
peninentiarum a parte domini ^iTcrti direfti 
aucb battth nicbf bcffdrcftr/quod vafallus tem- 
pore polTe 0 ionis fuae adminiftravcrit, vel re- 
tulit ad Callrum fcudale pagos hos vel illos, 
ut probat evidentibus argumentis, ultra Cra- 
vett. Menoch. aliosquc addudos, Rofcmh. 
dtftud. cap. i2. concluf. ij. num. 76. & feq. & 
eap. so. concluf. 43. nfjo. 

Sic & R.cgncrus Sixtinus, de Regalib. Ub. 1. u , 
c. /• n. 93. confirmat , ut aliquid de pertinen- 
tiis cfle dicatur, id in fpecie probari dcbcrc. 

Eli item expediti juris, quod debeant in- > 5 ) 
telhgi pertinentix, qux ejusdem qualitatis , 
non qu* diverfo jure veniunt, Sc pofTidcntur, 
Alex, confil. 222. nu. 6. lib. 6. Moiin. ad con- 
fiet. Parif. §. t. glojf. f. n. 14. 

Et pariter recepti juris cll, pertinemus ef- 'ie 
fe fa&i, & ideo quoties illud ad hoc pertine- 
re negatur (ut hic) id probari debet. Alex. 
conf. 70. nu. 1. vol. 3. Boer. dec. 24 f* per tot. 
Oidrad. confil. 296. num . j. Cravctta. confit. 
293. num. 4. Roland. a Valle, confil. 2. num. 
2t.libr.3. idcmCravct. in refponf.pto Genero, 
num. »26. & feq. 

Quodque concelfo caltro cum juribus & lff 
pertinentiis folum contineatur jurisditfio in 
illo loco, non prxdia vicina, qux utpote alio- 
dialia prxfumuntur, tenet Riminaid. jun.«#u- 
fil. 90. n. 22. & feq. Curt jun, confit, ifl. coi. 
fin. Alflid. decif 4*7, Menoch. confil. 49% • 
num. 37. & feq. 

Nomine etiam pertinentiarum caftri ve- 
niunt fovex, boni, viridaria Sc fimilia, Cra- 
vetta, confiLoSo. n . /. non pagi vicini, fcd tan- 
tum bona cum caftro (aut in hoc noftro ca- 
fu, cum praediis) jun da , Carol. Tipia. in U 
fin • de conflit. Princip part. 1. cap. 2. num. 23 , 
Vultcj. lib. /. de feud. cap. s. »»• 4-fol 63. 

gu mdebem afltm nod) blfc* fempr / bap /jr 
gftndnt 0 rabr M. in poflcllionc Mfcr ©ih« 
conftituirt l|T/d(fo in dubio pro reo & poifef- 
fore, »crm^ wijlrlrriscr iX(tbi<n / flcuttictlr 
tttrbtn mu§. 

JJnbwdl fmi<rI 6 b«<bc 0 f«bt M. mir bl* 

Ittl argumentis , (n j&rct 0 <brl#f fefftttftr/ 
bdp Mfc Qiffl fmgubria prxdia , tmb nltbl 

gartne X) 6 rffcr fepen : 0 ofl m«n Mflftb fol(b<n 

probationibus , praefertim in antiquilfimo fa- 
do ©laubtn 4 

Cum & alias , in probandis finibus anti- tfV 
quis & contcntiofis , non necefiario exa&z 
probationes requirantur, fed leves etiam, 
conjefturales ac imperfedx fufficiant. /. ctn- 
fus. de probat. I. quod ex literis, de bon. pojf. con- 
tra tdb. veluti conjcdurx, indicia, argumen- t f» 
ta, ac femiplcna quoque probatio. Hieron.de 
Monte, trall. de fin. reg. cap. 53. num. 3. Mc- 
noch .confil i4?.n.i.& at- 

Ac quoque plurcs prxfiimptiones fimul l# ° 
junftz, imo dux faciunt probationem. Hier, 
dc Monte, d. cap, //, n. s. & Andr. Gilman. 

R X. rer.judic. 
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rtr.judic. IU. t. ite. jf. ». 40 . & Mcichfner. 
dectf n.fub tubr. de tutbttitue.i * f unito lu- 
ris rendndi.u. fi. rom. j. 

id Et dux probationum Ipccies conjungi pof- 
funtin probandis confinibus ,qux alias non 
conjungerentur; ut fic qux non profunt lin- 
gula, multa juvent; adeoque judex bonus 
ita in bac materia conjungere debet, Gitm. 
rrr. judit. lib. a. dei. ss. i» ftn. pr. Qux (ane 
omnia maxime locum habent in Reo, & ad 
excludendam Afloris intentionem. 

1 ' ©o fan tnglci*tm au* n(*t gtfagt wtr- 
btniodln btfonbtr» in btra $>funb QJrfrff fub 
lit. F. allein beratttf obangtbtuttr mafftn ter 
pertinentiarum operose SJfrlbung grf*l*(/ 
fonbtrnau*b«f<ui< ju blftn £ dnpoftii gt- 
jorig / gcba*( wlrb / bap btrtmfialb pitrumtr 
gangt ®6rff« berflanbtn/ tmb »f*t nut ge< 
ringe ©cf gtmtlnt fepn itmlTtn i in bem btr» 
muni* fonffeii bie Oiemif*< Kaifcr ni*r fo 
tui iffiori / ucn parilculat^ofen gtma*f f)di< 
een- ©ann fjitraujf man f if<« rrpliciren iljui/ 
bap frinrm ; fo in ben Jlmlqimd teit envag etr. 
(irt / txrfcorgrtt fojn fan / leas mafftn bie SXP> 
mir*< dRaijet tixn mii glet*<n/ au* tvol mie 
mejit j(erl!*<n/ magisque prxgn3mibus ver- 
Eis ermaii f*lt*ec -Oeff ®nb ^Jubgueet ane 
bem vbetgeben- 

i»! Et tale etiam cfl diploma Hcinrici Imper. 
apud Lazium : Unum regalem manfum cum 
omnibus fuis pertinendis , & utriusque fexus 
mancipiis, terris cultis & incultis, arcis, xdi- 
ficiis, pratis, pafcuis, molendinis, aquis, 
aquarumque dccuriibus, pifcationibus cum 
omni utilitate , qux aut feribi aut nominari 
poteft , in proprium tradiderunt, &c. refe- 
rente Fridcr. Lindcnbrogio, in gloff. antiqu. 
Irg. p. 14)1. 

, 4+ Ejusmodi concciTtones ac donationes, fx- 
pc etiam obvix funt in privilegiis Archiccdc- 
iix Hamburgenlis, qux Erpoldus Lindcn- 
brog. inferuit Scriptor, rrr. getm.fepteut. 

■*s 33nb fti|llldi mui (nfonberheli A. betrijft/ 
fai|?aupbcnalten biftorit is funbbarbap rrr 
jeletn eben an felbigem£)rr/)ei;ige©iaft M. 
ge|ianben/au* bem >pfal»gra»en von iiibui* 
gen t (a Comitibus de rubro vcxdlo. altxque 
Rhctix primordium petentes) ratione Bri- 
gantini Comitatus vnbernnirtfig attutptma*. 
geljcnba abtralS fol*e ©eabt wrbroiuien/bie 
geroejie jimteoputr a Hugoms Palatini filio 
pecunix angultia (propter crebra bella , qux 
parens geflerat .inprimis cum Welphcnc Suc- 
vix tum, ac fupetioris Bavarix Ducc, de qui- 
bus videatur Urfpergeniis Otho de S. Blatio 
in fupplcmentum Otb. Frifing- Stumpff. 4. 
cxp. *».) laborante , unb jmeen tmb vtrrnlg 
SBJarcf / iprilo ©olbtfxilO ©ilber/|i* fvei) ge> 
ma*r/ tmb jtnige ©tube A/.erbat»en. ©apte 
bann etli*e barfur palrtn n>clliii/bapvlllel*t 
a cineribus conii atxjurbis, fol*Ct OrC af*d* 
gcnciii asorben feg. 


21up bifem nunift (ei*f«* abjunemmen/ ,« 

bal 2ttf*a* iplumq; hujus loci territorium, 
ben genaejlen ©nttonem au* na* bet®iun(I 
eigen bnbfrep oetbliben. 2Ifo ber jttlnpoff ba. 
felbjl ni*i ba« gange jegige®otff A. jinbem 
eln manius particularis aflbort gelegen fttjn 
mujfe t gefialtfamt aH<« ex parte ber ©erm 
Sonfulenren (iiriif jugefcbicfter 3upfuf;rung/ 
au* foull bie sbtlge bret> Ceff anbelange» 
tpuumlf fanem ®runbbepgebra*t tsnbetmi' 
fen i|). 2Btl*cS ttut aOjfic jundbtrpoltn gattj 
imndrfg a*ren : ©arumb ju ber letflengrag 
f*refien ijiuti. 

jgruflie quuru cr ultima. 

£)bmol au* blfe grag anfejtnli* unbgmig- ,,, 
famb in er(lgefagier aupfuprung deducin, fo 
RicOen »it bo* bip orto / trear inii roenfgera 
nnfer SKeinung eivceecfcn- IBnb ndmbli* be. 
finben reir furndmbli* bep ben fpfanbbrlefeii 
bie jura tmb ©ere*d gfeie fol*er »ier sKei*« 
jielntjdf fatis perfpicuc exprimirt, ober beiitin 
nenmfeb!fen®orien: fi-J J£J?il aUenont» 
jeglidjen i^ren ieuten/ (i.J nut «fiuetm 
nnbOfutjungen/f}) mif Der iiogiep Da» 
felbfl (4) Sieur nnoSinfe. 

2Ba« bie f tut anbefangen tpue/ iffiniblfleni ta 
bap aujfberglel*en^eln()djf fervi vel faltem 
libertinx condititionis homines gflitcinficb 
g<n>p^nr 5ab(n/ mk 5i<ob<n cx Dn. Goiftado 
au^3<fu()rr worb<n. 

Suntque LcodcsfiveLeudcs, alibi dicun- 
tur homines fervientes, arme i<U(/ Tervilis, ,6# 
fivc potius libertinx conditionis. Hincquc in 
Legis Ripuarix CAp. 62. Servum tributario 
aut lito opponi videmus. 

QBaa bit QBcrrmfr 0uf<r vnb^u^un^n 17* 
fiireln^ebcufun^t^eii/flTan jljmtfelbfl cf» 
fmbar. C5<n<bcn aber Jfcrau^ gnujfamb ab* 
junemmen 1 bag Mf< jldngoff feinuniverfita- 
tem obtr S)orjf/ fonbcrn blojT< -Ooff frpen- 

Pjgusenim five «fn $>or|f jurisdidionem tyI 
in fubditos continet, nec fundos five bk ©u» 
f(r m fc comprehendit , Guid. Papx, decif. 
jdf.Dn. Rutgcr.R.ul3n tr.de (opunijf.pdrt .4 . 
Itb.j.c.S n.U‘fol.97 • VTchner. vtrb. $)orff. 

burd? bife clauful ntlf ber ba* ^ 
felbfl/ jimeruemmen) mdebre etttjaMejmetfelt 
tBtrbeu Cum incertum & anceps fit jus Vog- 
tcjx.ut monet d. Wchner. in vetb. 2)o«[fcp/ 
Aiifin.&fol. nobis 613 . coi. 1 . dicit, verbum 

• efie valde ambiguum, JabC flUtb fctil «7» 
fpccial fignificationcbcrtMTvl^ q<tt»l|fetf juirn- 

portiren' fcnbcni mujfe natb ©elefjenjcif vnb 
©ebraud) ober ©ewongek beg ianbc^ accom- 
dirt, «nbgcbtffen tverben. 

Confcnrit amplifl. Dn. Mart. Magcrus de , 74 
Advec. armat, c. 2 n. 204, dicens, hanc ipfim 
vocem ambiguam & cx materia fubje&a, ufu- 
ve regionis fignificationem illius eruendi effe. 

tHun ig in ber Jpcnn Confulcnfen dedu- IyJ 
Sion gnua|’ambep3ebra(tf/»l^kiJo3f<«) ber 
<fnb«n 
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wn atmi (n fftfc 6<jtiffen/ mi aud) 
fur 0icur vnb^ta# o&cranfcm ©mtbrtjfctt 
W JjF «jc&ortq qtwrfl fcptt 

*7 6 00 Iff <n glckfccm ex Pctr. Pyth*o, quem 

refert & (equitur Erafni. aChokier. rra#. dt 
4 Jvcc*t.ftujjH q . ,. ,. t . gnugfamb juwt» 
mmoicn - mad bie JXdAdr i gtttien vor jtutn In 
n ® d<Mren fwbcn / befonbnd rber bte ftt ffi<. 
•77 ®* »»'« ®»l*«i au* ble 5t«lnWf gt. 

porlj. Vocabantur quoq; ejusmodi 9icf*d, 
tf$t/ ©Aulifuijfin/ Stumprf. (n txr &cbtetl. 
m 0« Tronic, lib. i. sap. 14 .ftt.l 4 p. (f ttp.jtq. 
m pr. Simlcr.ir *. dt Rtpubl. Hth ttut. ubi 
notat) apparere cx legibus Longobardorum, 
auod 0{&ulf$«fr judicem denotant , qui de 
debitis pronunciabat, pignora capiebat , Se 
creditoribus latisficri cogebat (unde 8i ety- 
mon vocis fit a debito atq; jubendo) non ta- 
men habuifle plenam jyrisdidionem.fcd Co. 
mitum poteltati obnoxium fuifle. 

' f * Comites vero terrarum Domini , & etiam 
sio civi,atcs Impmalcs, alnquc Status, reprzfen- 
tare putantur Hocque officium, bao ©*ult. 

fiefflen - obtr ©fiibramprmannd . Ambr / Izpe 
ad vicinos Printipcs, oppignoratione, con- 
ccflionevc Imperatorum perveniebat. Juris- 
ditfio live Advocatio urbis Tigurinae, Zarin- 
giar Ducibus ab Henrico IV.Imp. tradita fuit, 
tellcGiiillmianno, j. dt ttb. Htlret. ttp. ;. 
1,1 /i/./rfcStumpft. 6. ttp. f,l. q u , po ft cl 
■Sj c ‘ v ”> a Wcnccslao pervenit. Stumpff ttp. 

I »• /•!• Sic & Anno tt«o. hbcihardu* 
Wittcmbct giz Comes , viginti quatuor Sue- 
viz Imperialium Civitatum Patronus St Ad- 
min flraror, «Xtgentobtr 0*frm(im/ ab Im- 
peratore Carolo IV. confiitutus fuit. Crufiu» 
fttt. j. hi i. c,p. 4 . Hortledcr, ttm. 1 . 1 ,*. j. 

iit. Sic quoque Abbas S. Galli, fzpc ad. 
fedavit Cft Ditiidrcgftn ju © 0aHen t que 
pollea etiam Civibus cefflt. Stumpff, Ub. f. t. 
d.ftl. t».&ftq ut& ttp. t. fcl. 4 f . 

*** Qui tamen Principes Se Domini non pro- 
pterea Civitatum , Se etiam Monafteriorum 
Domini univcrfalcs, civesque Se incole eoru 
veri fubdiri fuerunt , fed tantummodo certa 
quedam jura inibi habuerunt. 

tt quoque, quod bft Dt<i*dn!g(C|/ a fub- 
jedione olim ccnfebatur feparata i evincunt 
ea, quat <ocn btn «fiAdffnSltrn obet fdnbtrn/ 
idem Stunipfiins tradit, lib. *. t. /t. f t l, )i7 . 
ttp Officium pariter bet -HtfAdr 4gf explicat 
Dn. Magcr. de tdvot. ttp. t. a. jja tradens, 
offioium bcr fXtf*lf*ul*tf|gn / OtiAori*. 
nr' 95tf*dnlg( / Ditiib9F|f(gtr/ Ovtl*dam< 
Dttnntr/ nullum aliud effc, quam in criminali- 
bus pratfidcrc, obtr btn ©eab ftafjcen / in civi- 
iibus vero allidere, nec non in caulis debito- 
rum extrajudicialircr decernere. 

1,1 flud? bifc fXrtdjtfrogf n<d)f omnimo- 

dam jurisdictionem adminjftrirt , trf&ctiKf 
«ug btm bag no* fjeut iu rag bft ©*ulr&tif. 
ftn/3)ogt of tr Aiimit uier nxutiti ungent®» 
»fll»/#aiinb(raatft)abw. 


a GLXXX. 

JObnxM au* blt Simij* Jtafferli* Maje' uj 
fit/ ais oberflt» Tjaupt ber S(rt|ienf)eit m al» 
ien Oeten b<jj 9vcl*f fundatam intentionem 
fiabtn rljur / ulfo batauf etitvunjen merten 
»ol«/ baf AOer jo*(Ijeba*« j(ite Salfttli*» 
SWajefMt / tn bfftn tXtf*l JCelnfcf fen omni- 
modam jurisdidionem jeberieif gejiabt / tnb 
no* ftaben fode. 

©o iff jebo* allfjfe ftetjTlq fn a*t luntm- •«. 
mtn ba§ fomol fn bet ©eabt M. alo btto ter. 
ritorio fngtfampf / barfnnen au* bffe JKeln. 

Wf fituirt, tfn (f {irjamet Oifjat/fttii anbere ju. 
risdtdio , quam q.x dependeat Se effluat ab 
ipfa Carfarca Majcltatc, tanquam petenni ta- 
mnis jurisdidionis fonte fi* auntO|Ttll Oam 
iienjtro btg orto aa<*i*|I jtba*e jftrer jUI< 
ferli*(n Majejitlf mersit abgtfm / fonbcrn cO 
fgut tfn tbcq alo btn anbtrn alie ©uptnorfrdr 
ititet Majcitae / In btm ganotn M. territorio, 
quoad proprietatem brtblcfbtn. an|d|0 ater 
fff aOcfn bl< 3rag t mao bao Oioitmebt sXt * 
fur jura, bamalcn aujf btgn Jvtlnflbftn no* 
btbaltm / alo btrtlt loblltbt ©tabt M. mtt 
tcra territorio an bao Siri* gtlamjf/ au* 

»on ben 95Jm(f*tu Jtai|trin mfi an|e(iili*<ii 
privilrgiisbtgabet mcrbtii. 

©abannofftnbar/riib augbtn Pfanbbrlt, ,« 
fen gnuqjumb iiircrntmmen nao fur Iflert*. 
Ifqfcficn' anieqo auggefubrtcc maffen Cie OiJ« 
mff*< Jlaifer/ ben Mfen Xtlngifen lio* gt» 
(abt/ au* 'PfdnCSrtxiji (juigtll^cn : onb ndm> 
ll*/ftl)llb felbfgt lingularia jura, minimd au- 
tem territorialis, vel univerfiilis quxtiam ju- 
risdidiogtnwftn. 3n QSttrairung fol*t fon. 
fltn mir anbetndctcnninatioiiibus , Epithe- 
tis Se claufulis n«rt bejetnkn aiorStii. 

JtonCcn alfonunme(rbteJlaff<rlf*eMa> 
Miti obtr bao grillg JXomtf* xKetdj nf*e 
mtgtero an g* liftnbann cor3abrtn geineb 
ntr 6tabr M. retpfdnCer morctn Man fan 
au* gar nl*f fagen / bag fol*t •pfanCfAajfr 
fi* tbeirtrO / bann bft Pfanbbrfeff diferte mlf 
ft* Mngm/ luextendrttn fept. S5f< ebrlgt ju- 
ra fambili* aber blefben grmefner ©rabr M, 
Miablogg. Ita tamen , ut ii S. Czfarea Majc- 
ffate Se Imperio, pariccr ut alia, fi qu* habet, 
ea recognofcat. 

IDagtgtn nf*r jrttn fol/bag fn btm PfanN 
brieff; fonCtrli* mit Iit. F. gemeteff / aller 3u, 
g*jr vnb 9ie*ttn ajielbung bcf*t*r Clsu- 
fula etenim generalis per fe rcftringitur ad 
immediate przcedcntia, hiaque fimilia. I /m. 

5 («< iulitt.ff, it trit. 7i». itg- Philipp. Dec. 

tuf.ptt. Il.lt. 

Jurisque cft expediti, quod ea, quz fpecia- , 

Ii commemoratione digna exiftimantur, in 4 
fpecic exprimi debeant , adeo, ut nifi ipeciali- 
ter notemur, hiut data videamur, Anchoran. 
tmfil. tqs. num. 4 . Cravetta, ctnfii Ut. rwm. 
ip. & ttnfil.pit.nu.it, ubt plura jura ad hoc 
allegantur. 


i 


f9 t Partis Quartz, \ 

Oldtl «Ifo Midi I quod hce genentia» Poteft autem omnino abcffc ab Wifce m:o- 
non probet hoc ,pli ineffc, quod poteft ab fu,oMrM<n/ jur.td.ft.o utuverlaBs,fid.c^ 
ilU abefli , per teit. i» L neque nat alit. if. C. tur eam refidere pene» Dotnmo» M. camque i 
deptobat. t.non hoc. *. C. unda l.fiu l.fide- vellendi, vel prmlegu nomine recognoftere > 
fjau. 19. C» arbitr. tur. l.fi tum i «. I.mf*. ab Imperatore. Quemadmodum, &c. Aftun. 

ff ut amtt. in Collegio noftro, &<n ao. Aug. Anno 1618. 

Consilium CLXXXI. 

Monache vel Monuit pott wgnffum htredtus delata, cu, acquiratur i 
De renuntiatione fuccejjtonis bonorum filiarum tngredientium m Monajlenum : & que. 

busfilennisatibus renuntiationes ijln valida fiunt? per tot. 

Dotus vel metus m renuntiationibus bonorum quando abejje cenjcatur ) 4 num. 79. 

De intttUClu Concitu Jridentsni, feff V>- dc Re|ulatib. cap.td. 4 num. 76 - 
Dos an f /lobus in Mtnajlcrtom investientibus qffignari: & quanto ejfe debeat? 4 n. to. 



1 Surfltnpnb^trtn/ <>«»" 

^ NN.txifert gndbtatnStir' 
i (Itn tmbJJmn t Hbiubrm 
^ T ^ ,, ,JL -Oofftafit / In ©atbtn btr 

#MrHgtnWo!K«tduf« ium T. »nb ©. 3 # ' 
Jannt» btt v. 5Xt<jtlt)auf In S. ungegetmm 
J5<nn anoalb ■ jtldjtrndtrt: twgejen $ran> 
2lnni F. to bnb Sram 9Katia feablna ren 
G.ic. al< QBdiltmb fytm Sfjrlflcff Z. f«it. 
g(n/ fclnbtrlaffcntr ®&«Klbli*tr letbftrn rnb 
(Erbtn i ©tflagK anCtrd l^tlie / bifc auff W« 
flJqertfcbe triplic indulivc anfitro tinjtttitbti 
»n« Decano rnS anMrn Doloribus btr 3u< 
rlflen Facultdf gcmrfntr #o()<nfc6uI In ‘iubin< 
gtn IU blfim <?nb »btrf*a(ft worbin / tofi teit 
fltrauff <in ouffufjrltcijt decifion aujftrijtn/ 
tnb cb bt| (lagrnbtn JJcnn 3m»alb« inten- 
tion obtr abtr (jnijtbadjKt grantn ®tflaj. 
lin bagtgtti futgtbratfclt <finrtbcn btfftt g(« 
griinMHWifft rnpanci)f(6 ©rttntftn mjiti* 
Itn nelttn •• 31« Jabtn t»lr (u 8dg Mft» b(Blg« 
mtlfigm ©tgtfcrtn» t au* ©tferttrung btt 
Ktbtn ©trttbtlsftil/anjtbturt atfti funtbilltb 
»nb mit alltm 8ltt|i buttbltftn/ autb fcttobtn 
collegi-iliter rnb gan? tf Iffilcb Jcliberirt, abtt 
tnftrb tbtil* anbtrfl irid» btfinbtn fdnntn/ 
baim bag (It Sratttn ©tflaglin/ i' 0 n btro »(. 
btt fit angtUtlttr Jvlag/aatrbingb lefijtfpte. 
cbtn rnb tiiibunbtn mttbtn mdftn. 
l ®jnnebttel t6 ba« ilarcfc 3r.ft^tn 5e('e[< 

ttann troltfinigtmtlitt btbtt ®eil«.^)4uftt 
J{lag / gnugfamb fumlirt , In btm ndmblttb 
«eetlund jrjtn Z. ntbtn btn i®o 8ra« 

Btn ©tflaattn/ne* rltt^ungftam^etbtttn 
gtliabi btrtu bit tint in bfni©o!t«&au(i T.blt 
rbtn.it brrr abtr (n ©. 3o^an bttV.SXtgtb 
mV (id) aufftnt(alttn. ©Jtlcbt fambt< 
Ii4' ifittb («ligtn J>tnn3!atttr« ^mftbtibtn 
trltbt / alfo barauff fel gen ®m / ba(j nunmtjt 
an btro |?ari obgtbatbit @on«f)itiftti (al« btt 
rn)n><ijf!id) in communi, tam mobilia, quam 
immobilia bona btf ijtn fcnntn/Vnb (tbfd^fg 


all fljililltrllttt 3 ngtbu(|t/ vel faltem legiti- 
mam, ejutvc fupplemcntum ren Oittbtlltfctt 

©iUigftti trigtii trfotbttn fdnntn- 

Cum nempe Monaftcnum loco filii n- ^ 
lix habeatur, ut poft gloff. in autb. ntfi rogAtt. 

C. ni SC.TrtbeB. Corneus ibidem c otnmuncm 
dici», ut & Mattii, dc Afflitt. dtaf. 239. num. 9. 

& magis communem przdicat Bocrius dttif. 
3f+. ac fequitur Molina, d. HispAnor. pr/HM- 
gtn.Ub.i.tAp. 9. num 40. 

Idque fecundum communem Canonifh- ^ 
rum opinionem, dc qua Michael Graflus 
fuit as. qu. 4 . licet Monachus Monaftcrium 
ingreflus, eximatur patria potcftate, non ta- 
men (uitatem amitrit, fcd quoad fuum com- 
modum, fingitur adhuc effe in poteftate,om- 
niaque privilegia filicatis retinet, per text. m 
l. Dto nobis. C. dt Eptfcop. & Cltrte ubi Ban. 4 
in $. boc etidm notat, R-digiofos in tcftamcn- 
to & ab intcftato parentibus St agnatis atq; co- 
gnatis (uccvdere, ac fi cflent fccularcs , quod 
& confirmat Apollillaidd.iir.C. 

Conflat etiam, virgines monafterium in- 
grefias, ipfohoc ingrefiu ic&fua dedicare ’ 
Deo, earumque bona monaflerio ipfo jure 
acquiri, Hoilienfis, in c. prtfentu. num. 7. 

& ftt{ . d. probAt. Franc. dttif. NtAp. */. p. 2 • 
Burfat. (tnfil. 6yn. 23Mb. 1 . 

Sicque in monaftrerium dominium & pofi»$ 
feflionem bonorum ingrefii, transferri. Bald. 

1 n Autb. ingrtsfi. n» 14. Paul, dc Caftro,»» S. & 
Decius n. 7 . C. dt SS. Ectltf. Socin. fcn. stnfiU 
/•/. b. 3. lib, 1. 

Hzcque translatio firacquifitio non folum j 
intelligitur rcfpedu bonorum , qux quis ha- 
bebat tempore ingreflus , fcd etiam futuro- 
rum, Sc poli ingreflum ad cum devolutorum: 
quoniam quicquid acquirit monachus & mo* 
maUs, indifferenter monaflerio fuo acquirit, 
t. cum ni mtnAjltrinm. d. flAt. monAch. Alex, 
ctnfil. 134. num. 0. lib. 2. Curt jun, ctnfiU 4/. 
circ.fin. Itb.i. fUmin. jun. conf. 213. n. 73 lib. 2, 
Proinde etiam, cum monacho vel moniali t 
* |JP'W poft 


Consilium 

poft ingrcfcim aliqua hrreditss ex ccft amen- 
to, fcu ab intedato defertur : illa ftatim mo- 
. nofterio acquiritur, in caoique monaderium 
pro monacho fcu mooiali fucccdit, quod & 
dccifum ridetur per concilium Tridcntinum 
fffi. 4 f. de Regulat, up. m. ubi caretur, nemi- 
i ai Regularium tam virorum quam mulierum 
licere poifidere bona eis quovis modo quz- 
fita, nec nomine proprio, neque monadcrii, 
fcd ea ftatim conventui incorporari* 

Et licet Lcgidz communiter concludant, 
quod monaderium non poflit hzrcditatcm 
delatam monacho adire , fcd jus adeundi ad 
monachum fpctftct, Bart. fic alii ia /. i. ff. de 
vulg. & pupttl. Bero. qui de communi teda- 
j c tur, tonfiL 26. lib. i. a. 9. 

Contraria tamen opinio verior reputaturi 
ic fecundum eam, indiftin&c monaderium 
adire potcd hzrcditatcm, monacho feu mo- 
niali delatam. Capra, eeufil. 4*. n. i 4 . & je 4% 
XI etiam monacho ignorante fcu invito , Ruin. 
eenf. 209. n. 7 . lib. 2. Alex, in L 1 . $, per fervit , 
n. 12. jf. de etquir. pefft f. Riminald. jun. con- 
fil. is 4. n. I. & feq. Ub, 2. & cenfil.$ 4 i. #• it» 
& feq. lib, 3. 

u <So f<ontr jebotfc (ingegm a parte Nr gw# 
»cn &<f(4Qftn fcrogUufetit jlarcfc tmb in ai* 
fen 9v«b(cn n?ol fundiric exceptiones cingt* 
mutti rocifurd? bit furgcbracbit J\{a$ gdi»$* 
licb clidut, t>mbg<(lo|T<n mb |u borxn gcUgr 

* Primo enim vix probabilem dubitationem 
habere poted, quin tilia, monaderium ingre- 
di volens, hzredirati paterne rcnunciare pof- 
fic, idque ii jurato fiat , monaderium porro 
* ab omni hxrcditatis petitione, fimilibusve 
actionibus & remediis , aux alias liberis ad 
confequcndam paternam hereditatem in ju- 
ic prodita funt, excludi, idque per c. quam- 
vis, depeti. iu 6. 

*4 Quod licet de filia matrimonio collocan- 
da loquatur, id tamen generali ca nititur ra- 
tione, quod juramentum, fi nec vi, ncc dolo 
prxditura fit, nec vergat in difpendium falu- 
tis acerne, aut tertii prx judicium, omnino 
debeat obfervari. 

15 Qux quidem ratio quin & in propofiu 
fpecic locum habeat, negari non potcd. Qua* 
rc cum monaderium hoc in calu fucccdcre 
non poffir, nili ex peifona monialis, fitilla 
jam exclufa fuerit per renunciationem jura- 
tam , non videmus , quo jure monaderium 
cam hereditatem libi vindicare poflit. 

Et quamvis hoc in cafu hzreditas non fi- 
lix, fcd monaderio deferatur, fit ita videatur 
dicendum efle, ejusmodi renunciationem ni- 
hil impedire, quominus monaderium, (cui 
Utpote hzreditas dcfcrtur)cx fuaperfona fuc- 
I)' cedere queat. Pariter ut rcnunciatio mater- 
nz hzrcditatis a filio fa&a patri, in cujus po- 
tcftatc is cd, przjudicare nequit, ut tradit 
Caftrcof. in L uti . n. 1. C, it btn. que Uber , 


CLXXXI. 190 

Attamen filia renunciando facit, ut acc fi* t% 
bi nec monaderio, fcd aliis a lege vocatis illa 
hzreditas deferatur: 'cum monaderium noa 
ex propria, fcd ex monialis fuz perfona fuo» 
cedat: ut probat Andr.Fachin. lib. t. ceutre- 
verf. cep. a. pod Covarruv.ud d, c. quemvis, 
d. peti, in 4 . p, 3. §. i. qui ibidem fub num. 3, t$ 
tradit, quod pa&um hoc juramento interve- 
niente fafitum, valeat fit firmum fit, ctiamfi 
fiat eo tempore, quo filia ingreditur, aut in- 
gredi vult Religionem, ubi Bart, Bald, alios- 
que in cam fententiam allegat , fi t eos hanc 
opinionem intcllcxifle ait, etiam eo cafu, quo 
filia Religionem profeflura non acceperit 
tantum pro dote , quantum ex patris bonis» 

& ejus patrimonio percipere jure pottuffcti 
mode congruam dotem ad ingreflum Reli- 
gionis habeat ex bonts paternis, 

Etpodea addit, apertifliml juris ede, liat- !• 
reditatem monaderio non deferri : hzredi» 
tatem namque deferri filio jure fuitatts , vel 
propter illud jus fucccdcndij quod habet in 
bonis patris : huic autem juri monachum 
tempore quo potuit, rcnunciaffc, ac a le ab- 
dieavifTe fpem illam, fit jus fuccedendiin bo- 
nis patris : monachum idcirco cum profcfTut 
cd Religionem, non transtuMlc in monade- 
num jus fucccdionis » quia nempe illud non 
habuit eo tempore, nudusque ac privatus tali 
jure monaderium ingreditur. Qua ratione 
non potcd jus illud monaderio competere» 
nec ei hzreditas deferri. 

Nec jure monaderium aliquid ex paternis 11 
bonis vel hzrcditatibus, causa monachi ha- 
bere poterit: nifi quod ipfc moruthus po- 
tui flet habere. At vero Monachus, qui pater- 
nz hzrcditati rcnunciavit,exdufusrda| jure 
fucccdcndi, eadem igitur ratione , fit ipfum 
monaderium ab illo jure propter renuncia- 
tionem arcetur . confentit per omnia FtrdU 
nand. Vasq. tom , 1 . de fuctejf. tuet. lib, 2. $« 
ii, requifit. sf-n.fi. 

X)a aucb ble alt>rig( Wifmmg fTarr lt 
fen folf/»urtx nimmcr fttn wrjug Dtrtn *<$<$* 
tern/fo jftr itbin fn fingfrfffcai ©oirt-Oaufcni 
fcfnjubringtn tnrftbloflcn /gulrtg froir tvclAci 
fcocb bet notorifdbcn vnb aQ<r orr<n fxfamm 
©taonhtir junHto lauffen / aud) btn 
dknfclbflcn fdjdMicb fc^ti/onbhcncn tin grop 
f e invidiam concilircn c(crc / dnqefc^cn f)i<r* 
turcbktiGrbfdjaffttti rb«5du|fig iu mcrcfU# 
cb<m b<t &<fcbticbt<r/ (quarum di- 

gnitatem confcrvari, Rcipublicz intered) 

Dcn ©ci(Il(tfi<n fommtn wdt&cn. 3 nmj|T«i 
(btn Da^tr «Iltbc 9 )or(nfd((n ad aliud extre- 
mura griangt c vnD btn ©OHtffedufmi 0 bit 
©(i|llcb(n juMrlafjcn ddnijlKb vtrbbt* 

«n (abdi* Sic Valentinianus, Valens fit Gor- 
dianus vetuerunt , Ecdefullicos aliquid per 
fe vel intcrpolitos adipifei ex bonis vidua- 
rum fit pupillorum: aliter id Fifcus ufurpa* 
bat, l, 20. C. Tbttd. d . bptfcep. (f C ler, 
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Simili exemplo alibi prohibitum fuit, Ec- 
clclix & Clericis teftamcnto aut fideicoro- 
miflo aliquid relinqui, a Diaconiffis & viduis, 
quibus (upererant affines & proles. 1 . 27. C. 
T h.d.t. fcil. ne opibus infolcntes& corrupti, 
miniis pii, minusque integri efTent. 

Quas ideo conftitutioncs laudavit D. Hie- 
ronymus Ub. de vita Cleric. & illas arte tacita 
eludi dolet. Non de de lege, ait, conqueror, 
fed dolco quod meruimus hanc legem. Pro- 
vida feveraque legis fon&io , & tamen ne fic 
quidem avaritia refrenatur. Guillim, F orner. 
felecl . i. c*p. a. 

Et quamvis pofFea ea lex fuerit abrogata, 
i 4t • C. T btod. d. t. Denuo tamen Carolus 
Magnus , munificus alias multorum Epi (co- 
natuum , MonafFcriorumquc dotator, vetuit 
bona Ecdcfiis tradi, in fraudem haeredum, ut 
eft in Capitularibus, lib. t. eap. lp. Ludovicus 
Servin. tom. i . plaidoyt i. & tom. j. plaid. 4 . 

QBtll btrerecgcn |cn<s« 3ungfiaa<nyfo wt> 
mfrrcfff Wbllcb«n$(M/ ftd> jforrrt>dfra> »n & 
mufrtrlKbm <?r&f<baffir bcgrbcn / <n j&rtm 
CforlflMdxn ©fwljftn txrscftolf tabaffttt/ 
iit mUttd nfcbt* bcgtprtn / ober jitb fol* 
tfctt (£rbfdjaffr anmaffcn fdnbcn : alfc i(F autb 
folgcnb* ba« 0ott<6aup/ bardn fic ficb btqo 
kn/Mfrm mubaufommtn/ vnb barnNbct mcbf 
lupanbkn/ tn an»<$ fcbulbf^. 

Pariter , ut haeres contradiftum defundi 
juramento firmatum fervare tenetur , nec ei 
contravenire poteft, licet ille contra&us abs- 
que juramento non valuiflct. Etfi enim jura- 
mentum, tanquam pcrfonale, morte jurantis, 
quoad vinculum perjurii finiatur; non tamen 
quoad efficaciam obligationis in harrede ce(- 
fat. polF Felin.& alios, Gail .lib.}. ebfrrv. 27 . 
ubi num. j. dicit : Efficacia indufta a juramen- 
to, tranfit in quemcunque, & quoad hoc ju- 
ramentum non eft perfonale , per text. tn /. 
(ion quis det edent. $. Codutdtt.ff. de legat, j. 
Guid .fmg. & fing. 376. ubi inquir: quod 

juramentum quantum ad (pirmialitatcm.quae 
libi ineft , non tranfeat aJ (uccefiorem juran- 
tis: fccus tamen cfie, quantum ad robur con. 
Cra&us: quia vires & robur affumplir de prar- 
terito, a principio, & cx perfona hxred» ro- 
bur oon metimur, 

Hocquc intuitu dici folet, Mona (Fiunt c(Te 
loco hxredis, non filii, ut voluit Barr. t n autb. 
nifi ragati. C. ad SCt. Trebed. cujus fcnren- 
tiam dixit communem Tiraquell m I. (i un- 
quam verb.fufceperit Uberat n. 47 . Cod d. re - 
Vt. danat. & tn traS d tetraci. Ub. /. §. 1 . gl. 
g. u. ia. Et ab hac opinione non e(Te receden- 
dum in judicando &con(ulcndo, tradit Cx- 
vU.tncommun. contra cammun quaft 92. & 
Hippoi. Rimtnaldus, cenfil. 270. n. S4 ■ Ub. j. 
feribit : in mundo non cfle legem probantem 
Monaflerium non efle loco hlii, iftudque di- 
centes, fatuos appellat , & hanc ineptam Io • 
cutioncm proceffific a communi errore, faci- 


Quarta, 

lcquc rcfpondcri poffc juribus , qu* pro e> 
citamur. 

Monafierium itaque promiflionem qui. j, 
modi filiae, ante ingreltioncm fa&ar, tanquam 
ejus hzres obfervare tenetur, non *cro jure 
fuitatis , feu ut filia, hareditatf petere poteft. 

®anti ton in grgcmstrftgrm Salli 3*ni' n 
fra» 3nna ftranclfcaZ »on N.fitannoidaj 
6<n io.2(prl|. «eqeri <?mpf4ung etnrt r^rlt- 
ditn 3u jjfcnigung / fitt) tn btfltt Sorm allcr 
jjiter «tdtttr- #nb muttrrlKbtn <Erbfdjaffr/dc 
nominatim jjrit legitimat gar fnb gant tt> 
gtbrn mrftblagtn unMitrjigrn/ feltbed tumal 
oftn aUtn 3»ang / Sortit obtr anOtr^nlal/ 
fonNrti au§ «ngtittiungnrr frnjtr QfiiUfut/ 
nljftm. tuo iBolbtfittulid) tu S(mn / »nj . . 
Juffntmmtn j^rrr Iciblldxn Scbuxffcrti; tn 
6no cjirlutwn ittbStrbtn gn(ian / al< jit 6aim 
»on jfirttn -CUnn Httttrn / Q3ri)()aiittm »nb 
2nt»rifnn / brjTrn a0(6 ju grndgrn (ritmtrt 
■vorbtu/autibarauffrinrn IriblutrnStoi ml( 
auffjOtgnn Stngcm auff jjircCSiujlrgcfdjoo. 
rrn. cBtpntbtn / bitSram 2(<brt(fm rnbgan. ( g 
5« Convcnt T . btfrii iinjlg (irrnaiirr ratili- 1 
cirt, »nb Strfprucb gnbati/ tregrn obgnnri. 
rn jfcrrr fiinffngrn iDiiiftbretfltn nlcbio nit^r 
jujprntKn obtr juforbnn/ trtbn mii nocb cj' 
m Ottdmfoiiorrn r«all<rbmg« bn> bifrm 33n< 
jij rtrblabtn / aucbbnnr m alitn >).'uiift(n/ 
snirtflld) vnb o(mt Snmbruri) grlrbi wrrixn 
folle. S)tro»tgtn fontitn Dlr pnfrro ttitil* au. 
btrjl iiKbi btpnbtu / bann fufi uunnirir cx 
parie folcbtn jnii (lagrnbtn @oif«f)aup bip 
ond mii CKedjr vnb CSiUidiMi nldits g«for> 
trtrMn inoge / fonbtrn fributM mu 6tn <m> 
pfangntn 8000. fi. ficb vnnAgrn lajfrn mujft. 

Maxime, cum non folum adiit rcnuncimo 18 
jurata filiieipfius, fed& autboriros acrat fi- 
catio Dn. Abbatifia; & Conventus. Confiat 
autem, quod hxredltas nondum adita, repu- 
diari ppflit, fola authoritate abbatiflie & con- 
ventus, etiam fine decreto, ut diferte tradit 
Baldus, ctnfil. 146. imif. Monulii cum diitb. 
hb. 1. quem etiam approbat IIIufitilT, Carditi. 
Tufchns, lit.U. iiwliifjii 

Neque porro authoritas Epifcopi , vc! al- 
terius Itipcriorisrequiriturhoc incafiitquia 4 
ifta non cfi alienatio, cum nihil de bonis Ec- 
clclix in alium transferatur. 1 . mx.il puto. 4 
fj fundus logdtu 1 jf. d. rtk. tor. Neque enim 
pauperior fit, qui non acquirit, i fi fpottfut. $. ^ 
fi moutus horti, ff. d. Idonot. inr. vir. & uxor. 
Cuin hxrcditas non fit ut bonis nofirit ante 
agnitionem, L prino rerum, f. odi FoUid. ^ 
lequitur Rcbuffiis in pt. reptr. up.fint exti 
ptione.ro queft.o. 

Et tangit hoc Bcnahin .de Firmo in tr d. 
Epifiop 4 . port. Ijuefi 4;. n. 149. ver fi fiuaef 4) 
five (juortrur. ubi dicit, quod prohibitus alie- 
nare, polfit repudiare hereditatem, I. qni ou- 
tem. de hii, quo in freni eredit. P.ul, de Ca- 
itro, ton fit. 30 7. Bald. in ontb.fi quo mulini 1 ' 

C. d.SS. 
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C. d. S 5 . Eec/r/ in fin. ubi quxrit, an monafte- 
rium poflit refutare bona ingrefli : Se putat, 
quod lic, antequam fint acquilita monafterio, 
puta , m ipfo inercflii agendo , quod non ac- 
quiratur, Monafterio; quia in quxrendis po- 
ccft fibi prxjudicare, licet fecus fit in quxfitis. 

44 Cum etiam Dn. Abbati fla Se Conventus 
accipiendo aliquot mille florenos vivente 
Dn. patre hujus virginis ccflcrint, &: vendi- 
derint jus hoc nondum quxfitum, minime 
jam pofliint contravenire, l.ficut. C. d. e&. & 
obliget. l-ficut. $. in < ommodet.ff d. commod. 
I. queritur. $.fi venditor, ff.d. edtl. Edttt. Cra- 
vetta, eonf. 74 . ».7. Parii, confil 69, n. 20. vol. 
3 • R-oland. a Valle, confil. 77. num. 14. vol.3. 

4) Quinimo plures tenent, folum Prxlatum 
ad hoc fufliccrc, Decius in c. Eccltfie S, Me. 
jU t n. 74. de conflit. Curt, jun, eonf. 147 ■ fel- 
fin. Cravetta. eonf. 172. n» 9. Roland a Valle, 
qui communem tcftatuc, Se hac de re pluri- 
bus Se ex profeflo agit confil. 17. n. 23. voU 1. 
Feder de Scn. eonf. 4. Auron. Gabricl. in fuis 

46 eotpcluf tir. deleget, conci. 3. num 4. Burfat. 
eonf. io. n.32. concludens, quod in tali remif- 
fione juris quaerendi, fa&a per Prxlatum, nec 
folennitas, nec alterius fuperioris au&oritaa 
requiritur: ut poft alios ponit Benedifius de 
Caftro Sang. in repet, extrev. embttiofe. Pete- 
line nuncupet e, in pr. feli. 6, Soiennitasque 
tra&atuum requiftta, fecundum primam opi- 
nionem prxfumitur intervenifle, ut per Bald. 
confil. 2 n. vol. t . 

47 Et quod Prxlatus folus poflit repudiare le- 
gatum monacho fa&urn, licet ipfo jure Do- 
minium acquiratur, faltem nili fit fccuta ap- 
prehenflo poflcflionis, tradit Crot. confil. 119. 

. Ac item folus Prxlatus poteft repudiare 
hxrcditatcm Ecclcfix debitam, & alteri cede- 
re absque folennitatibus,ut decidit d. Puteo, 
dec1f.719.Ub. 2. • 

Hinc videmus, quod Prxlatus poteft re- 

^ mittere caducitatcm Emphyteutx Ecclcfix, fi 
reflavit per biennium lolvcrc canonem , licet 
poffet privari omni jure fuo recipiendo (im- 
pliciter canonem pnrtcriti temporis, poft 
Card. & Imol. Jaf. in l.ferrus . C. d. pe£t & 
in /. contre luris. §,fi filius. coi 1. ff.de pett. & 
ia L leget um. coi fi», d leget. 1. 

2 o Prxlatus item folus poteft donare novalia, 
qua: oriuntur in Dioixfin fuam, ex quo non 
fune refte Ecclcflx acquifita. Abb. in e. tue 
nuper, de Itu que fiunt e Preler. pertext. in e. 
quoniem d dteim. 

J* Prxlatus pariter poteft facere conditioni 
Ecclcflx deteriorem in acquirendis, quando 
res non funt de mcnfa Eccleflx, & nondum 
spfi incorporatx, Bald . in eutb. fi que multer, 
eoi. ult. C. de 55 . Eccltfi 

Simile videmus in filio Se fervo, qui cof- 
funt prxjudiearc patri & domino in quxren- 
dis, licet non in quxfitis, l (trvus. C. d. peli. 
Roinan. eonf. j j. coi. r/, in fin . voL 4* ubi di- 




fpofitio, L cum evus.ff. d. condit. & demonftr • 
limitatur non habere loeu in jure quxrcndo. 

QBdnn tanti cfn Prxlat, Se ita etiam Abba- 
tifla (qux in adminiftrationcmonaftcrii.pari 
jure gaudet, arg. trad. a Francifc, Marco, de- • 

cif. Perlem. Delphin. 973. fert. 1. Marta, in d. * 

gtfi. tom t . d. Montelis. ( cep . 11.) hxrcditatcm 7 * 

vel Legatum jam Monafterio delatum ante- 
quam Monafterii nomine apprehenfio fiat, 
repudirm/ otorjtcb toffenbesebenfan. 211* * „ 

refrb nocfc rnebrer* 5Crajff baben / reattn dn 
2Urf<ffm mfr fambf tom $om mti cfner jbret 
funjfrlqcn Sun^fra» Sebreeffer/ juratam re- 
nunciauonem , patri tum viventi faftam, qo 

qtn ^mpfabuns etner ffartlidxn 0ummen 
©eID* approbirt, unD atnem balrer/ ree it nocb * \ 

t>n$e»fji > ob Me ren unci ren te 'Swbter Defj , , 
Narrer* $oDt uboicben / t>nb alfo Da* ©otfd* 
fjaup fn jfctem Cameli wa6 erben mdebre. 
S)anncfnmalrut)t(3/Dn^tvflhtotO<n21a^ ^ - 1 

icr setuujir / Dap fn* funfftiq Dlfe* @ort*()aufj * ^ • 

an jfymt/ nomine & inftar filix crbett/ vel Li- 
tem legitimam fueben »urDe/ er offrernanten 
©cff*hati(i fn fefnen t»e^ al|b baar eme Der* ^ 
qlefeben iiam|)affte 0 umm Dar.jefd?oj)en oDer x 
tbcrldjfen/fonDern jum ^iti^anq tue» (fu rm* r 
jere^lofierfleur iug<f?<(r berre. ^ * v • , 

Qui fane incertus eventus, multum «iam 54 * j 
operatur : ac facit, ut Ixlio nulla attendi pof- 4 » 

fit. L conditionis incertum. 1. C. d. pett. I. quo- < % • • 
tiet. 11. C.de fideicommtff. I. defidticommtffo. t 1 

C. de trensetit» l.fi ee lege. C. d. ufufrutl, adeo 
ut nec Minor reftituatur adverfus ea , qux a 55 ^ » 

dubio eventu fcu lucri fcu damni pendent, ^ “r b 
Franc. Caldas, ed l.fi curetorem. verb. vel ed- £ 
yerferu.n. 12.C. d.in integr. refiir. minor. § ' 

Et fpes fanc hxreditatis, cui rcnunciatur, * 

dependet a dubio eventu : cum fieri poflit, ut 
filia rcnuncians patri prxmoriatur, aut ut pa- 
ter ipfc adverfa fortuna vel cafu fortuito fa- 
cultatibus labatur. ^ 

<&o f onDeti aueb etlfcb unberfcbfDffebe C 9 e* ^ 
tefff/ tueldie uermi»e((l t Ifeber 6<tno* t 
djer Der ubrfgen Drepen 0 d}tue(lern balber atv % q 
gejogen tuerDcn foden/ nfdjt tuenfg adb<ro Dfe* 
nen / (teb fur Dfpmal Dabfn |fe(KnD. % % 

SnD Deme / fo anxero ex parte Der^raaen 4 
Cfrftlaqtitl ad elidendum De^ lobi- ©Cft*f;aup \ 

T. intention efngefubrf/fan < m gerfnqflen tt* \ 

nfeen 2fbbrudb *ebebren / rea* ree$en erfl^e# 
melte* ©cff*baup replicando Dagtgen auff Dfe 
©ab» 9<braebt / Da|i ndmbltd) tofe ^un^fraw 
per metum unb aub^ordjt jbre* «Oerin ©at* 
t#r*/ ficb ueri<4en/audj feldje* mir Deme bep* 
gebracbt reerDen reffl/ Dap fte/ rete if)x Dfe mx* 
itebt rcrqchalren/ bfrrerltcb an^efangen jiftuefi 
nen / unD an Dfe beuorab qefebreDrne verguebr 
ungern fommen / De^reeqen fte aucb Dfe iffD* # # 

$(tt^er nfcbr barbferen recden/ bfp fle (erfllfcb .. . 
Dab<n bcreDt reerDen. 

©eneben (furndralftb propter prxtcnfam 
enormem lxfioncmj dolum intervenifle, Sc 

ideo •• 
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ideo hanece rcnunciationcm etiam juratam, 
irritandam e (Te , furgegeben Trtrri- 

.g ®ann crfilld) Me Ixiion bttreffenbt/ i|? it. 

1 rril fjieobtti ex Covarruvia erreaS Jtnrcgung 
btfcfcttxn' congruam nempe fufficcre dotem, 
nec neccflc efle, ut filia renuneians acceperit 
tantum , quantum ex bonis patris percipere 
potuifict. £« foQ aiufc (crnadxt pcrmlttelfl 
gorrllcbcr -Oulff in refutatione befi ©oii«l)au|) 
6. 3 o^annfi ftt V. SRtguI prattenfion, $lc< 
»on tseirtre anrcgung Mfibtficn. 

59 ®en metum abtr / tm& beflicbrn 3™ a,1 3 
MircffcnM/tinb rca< Mfiorrg Mm Zjriin Z. ©. 
gang tmgufldb lugrmrffrn rerrb / (fi tln rner< 
»lfcm vno Ictlg nid}t tncrmatlicfctg gutgrtrn/ 
reticbt« aud) ju nlcbr grrlngtr JScrfcbimpfmig 
ter antoefrnben -tXnn JlcraanMcn »n6 ®n;< 
(IdnMrn gtrticbi 

©cfrijt nudi It6 folte b(< rcnuncirttibt^iing- 
ftare inna gtandfca S aetrrint / »nb ntrix 
g<m rinStbgrfdtuorcn&abcn: i(l focb frier- 
aufi gat ntebi jnf(fcll<lT<n/6«(i fic ju ttm 23 <r» 
jirfct gejtvungen reerfen / bann Me funtbare 
(Erfafirung mlt fit6brtngt/ba6blobe#ngetetf< 
fenjjaffic QC(ib«'P(rfontn nlcbr getn ein <?i» 
febmereii/aud} ojjne 6a« Kldxllcb jum metnen 
genefgt fcinb- ©eflaiifame fidi mandimal be> 
gtbr / bafi ejjrlltbe jungffameti / bep jfiren 
J 9 od}jtlrIt(b<n®()rtiirag;(>cfont>tt« manu ify 
lien Me JClctbielt.Serefirung folenniterjuge* 
fieli tvetben I ebener gefialt blnctlicb «tincti : 
ater ntemanb «etfidnMget tannenfieto fcblltf 
fen ifiur/ tofi fit ju tem JJcurafit i»imgtnllrt> 
geetungen morben. 

QBir fflnMn tn« aud) leMg nidii einbllbcn/ 
warumb Mfe 3ungfran> (trtlcfie ein bcfidnM» 
genJJorfa? gtbabr/in ten geifilidien 6ranb 
iugelangen) fid) befdjBtfirt baben folee / jljr 
tunffelg crcrbcntrt 23ermeg(n/beto mclillcbcn 
gramen ©djmefiem »nt felbiger lleben JTm- 
tern / bte (blebed in ©rbaleung ibtej Quanti 
fieri) tonncteii |nrberlajfen/»nb Ifeber geme!» 
tafi fdmbtltcb<« jfir Sdeeer : rnb 9Ruiicrlld) 
©ne i Mm ©ceef baufi anbelnibs falle. ‘31’eil 
befcnb er« )(;r em fo aufebnHrte©nmm©elf« 
jur jllofletlleur guemlllig gegeben merten. 

6o Faciunt huc egregie ea, quarh. bce Covar- 

ruv. in reltc: cap. quamvis in 6. part. } y e. 
n.4. ubi ita feribit i qui Religionem profite- 
ri vult , & ea ex cau(a| paupertatem fovet Se 
optat , parum ioltcitus erit de bonis ad mo- 
naderium deferendis: temerarium enim eft 
judicium, fi opinamur eum averti a Religio- 
nis ingrefiu, ne res temporales, patrimonium 
tc alia amittat bona , quorum relinquendo- 
rum caufa, qu* tnovet ad Religionem, aver- 
teret ab ea, quod abfurdum ede palam con- 
dat, multis prmdiftus quoque Covarruv. pro- 
bavit lib. t. refolut. cap. 19 . n. 7. 

g , Imo etfi renunciatio ifta juramento prx- 
ftito fiat hac appofita conditione : fi renun- 
cians ingreflus fuerit religionem, adhuc valet 


& firma cd: ut di c. nuamvit. $. t. num. 4. 
idem Covarrqv. diferte tradit, dum ait : Nec ii 
per hanc conditionem renuneians avertitur 
a Religionis profelfione, ipfc quidem fponte 
deliberans de religionis ingredu , & pauper- 
tatem eligens, bonis St hareditati fututi re- 
nunciat ea ex caufa, quia religionem profite- 
ri vult : alioqui profe&o minime renunciatu- 
rus: igitur nequaquam impeditur a Religio- 
nis profelfione per rcnunciationcm ifiam, 
quz manilcdc fit ex ea caufa, quod ingredia- 
tur renuneians religionem. 

Et quod dicitur, ruborem & verecundiam, dj 
ut & lacrymas arguere metum, limitandum 
ed pro perfonx conditione : Nam fieri facile 
poted, quod rubor & verecundia aliunde, 
quam ex metu proveniat, ficuti firpe contin- 
git in mulieribus, in adolefccntibus vel alio. 
Menoch. /ii . ). prafumpt. u i. n 16. 

9 Ban »11 aud) Mfiorrd gat nlri» liwtffltn/ 
bafi I »ann Me bamalg rnnuncireiitic 3 ung< 
fra» t nari) fjeutig* tag« gtfrage / fic fid) »<l( 
anberfi trfldten/ »nb mit fairtn Smbjlduten/ 
lifen furgebneii metum, Sotebi tuib 3»ang 
(elbfi gnugfam cxcufirtn autb/ baf fi< fid) Mfi 
Inbliriun ©lb< 1 gat nicbiabcr Mfi 23 tr)id)« 
an ibme ftlbff beftbnttt 1 anitlgen ttiirfe. 

Confert hfic,quod dolus non prxfumatur, llg 
nili probetur, /. quotus. §. qui dolo. ff. de pio - 
isr. Nam quilibet! przlumitur bonus, non ' 
dolofus, /. motito, ff. pro Joeio. omnino. c.it 
inoff. ttftam. Quodque probari debet dulus (6 
indiciis pcrfpicuis, id cft, claris & manifcltis, 
probat /. dolum. C. i. dolo. Bald. confit, tjo. 
in quafhuu. coi. 1. rol. 1. quod cH repetitum 
coufil. ito. vol. s. Sequitur Cravctta, confli U 67 
n. 1. 8c quod manifcfta & urgentia indicia cfle 
debeant, poft Bart. in d. I. dolum tradit Joan. 
Sichard. riid. & tanto minus dolus prarlumi 
debet in contrarium dante publico indru- 
mento, /. eum preeit. C de probat. 

Et in terminis nodris, cum renunciationis a 
fundamentum in juramento principaliter con 
liflac • quodperpetuo fcrvandumelt, pecca- 
tum fi non foveat , exinde rcnunciationcm 
iftam fubliftcre , licet dos minima, vel etiam 
plane nulla renuncianti puellar numerata fue- 
rit, adroque exinde dolum non prarfumi, tra- 
dunt Corn. enfil» 291. num. 3. vol, 4 • Fachin. 
controv. Itb. j. cap. 24- Parif. confil. 26. nu 69. 
cum foiq. voUj. Burfat. confil. 7J • n. /. vol , /. 

& confil 213. n. 19. vol. 2. & faciunt qu* tra- 
dit Kellenbena. fr. d nuuntur q. 42. per tot. 

Pariter metus & vis non prcefinnitur, fcd 69 
probari debet, late Malcard de probat, vol. 2. 
conci 10J4. & n. 14. dic it, ad merum pi oban- 70 
dum requiri veras & liquidiffimas probatio- 
nes. Idemque bt^ firmat Menoch, lib. 3. prt- 
fumpt. 126. nu. t. & alios adducit Paul. Chri. 
ifin. vol. 1. docif. Btlgu. 114. n.3. 

Pr*(cntia etiam amicorum celTarc facit o- 
mnem reverentiam & metus przfiunptionf, 
Bartc, 


» 
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Bart. Bald. &alii, in I. transadiontm. Coi, i. 
* transad. Mcx.inl.fi cum dottm%.to autem 
tempore, ff.folut. matrim. Jaf. ro §. quadrupli 
injf. d. ait io ni 0 , nu. 6). Mcnoch.rf, prafumpt . 
I 116. num. 4 . & prafumpt. 128. per tot. 
ji Et quamvis in fratribus, & reliquis fangui- 
ne j undis, cum de horum principaliter com- 
modo agatur, nec etiam in hifce naturalis ra- 
tio, ut experientia docet, eandem, quam in 
parente didet affedionem, facilius quidem 
committitur & probatur metus, cum agitur 
de rcnunciationis validitate, Parif. confil. 26. 
num. 72 . vol. u 


i ftfct&tn/qui ii tempore novitiatus renuncicnt» 
facere id debent fecundum formam in -Con- 
cilio Tridcntino praclcriptam , bkroril flfett 
SC 0 «n»fKtg<r 23«jitbt/ni<fci In bem j\lo|T«/ 
Ob<t in novitiatu, forrterit Wr&er anteingref- 
r fum monallcrii, ba Difc Sungfrfltt fic nodf&b 

btq jfctcm £crtn 3 tottctn P» 


g«ti0fn. 31 « fWgf / hunCce noftrum cafum* 
fubTridentina conftitutione non eflccom- 
prehenfum, 8c fufficerc fadum Ulum efle fe- 
cundum formam, t, quamvis, di pad. in 6. 

©o!4x* iu&wtfjrcn/ Ifl aU(xro 78 

(ttl/ft** («itat exCovarruvia<r»«pKf/ va- 
lere nempe rcnunciationem , accedente jo- 
ramento, etiamfifiat intuitu Religionis in- 


gredienda? > aut fi filia renuncians appofuerit 
hanc conditionem, quod valere debeiu» fi re- 


Sed in parte naturalis ratio, fecundum quam 
>arens liberis fuis bene confulere praclumi- 


parens liberis fuis bene confulere prarlumi- 
tur, omnem metus fufpicionem excludit, /. 
fin. C. d. Curat, furtof. I fi afuriofo.in fin. ff. 
cod. L ifti quidem. §.fin.ff. quod metus. Bene- 
did. in cap. Rajnurius in vttb. duas habens fi- 
74 lias. n. jji. cum feqq. exrr. de tefiam. Et fan- 
guinis diledio omnem doli & fraudis fufpi- 
cionem removet, Com. confil. 36. n. 3. vol. 1. 

* 7 5 Burfar. confil. tf. n. 23. vol. s, adeo quidem, ut 
Dodores inde omnem dotem, quam parens 
conftituit, fuificicntcm efle exiftiment, Ma- 
rant. difp. 10 . n. 21 . Dcc. confil.foj. n. 4. Coi n. 
confil. 170. n.7. vol. 2. Ruin. confil. ; 2. n. 13* 
vol. 2 . Dcc. confil . 26. n. 2. Laurcnt. d Pinu. 
confil. 67. num. 6. 

7 6 SDfc dnftr Exccption htfltfytt auff h«1t 


Concilio Tridentino ftKitfcff fisfion.es. de re - 
gstlarib. cap. 16. fllfo OfbHtf. Nulla quoque rc- 
nunciatio aut obligatio antea facta, etiam 
cum juramento, vel in favorem cujusunq; piae 
caufie valeat , nifi cum licentia Epifcopi, five 
. ejus vicarii fiat, intra duos inenfes proximos 
( J ante profefiionem : ac non alias intelligatur 
cffcfttim fuiim fortiri,ntfi fecutaprofcffionc» 
aliter vero fada , etiamfi cum hujus favoris 
expreffa renunciatione, etiam jurata , fit irri- 
ta, & nullius effedtis. 

SDarmi£tum tergcijntrlfd^ Advocat fdjfkf* 
fm rfoiif/ wfl Mfercfolicbc 2$cr jfufrf / rortxr 
t>on bcm J&erm Vilitatore ferfi <SfJ?<rftV’£)r* 
&cn*/»<ntycr wnbem £mn ©rrnrai fdbf !/ 
ito* au* tc 0 #trm Ordinarii $ur(U. ©n. 
confirmirt, wib fo <jav fdblgtn nld)f»org<# 
ir«0<H twrben/ba# bcrojjalb 2Jcrsfg ganij 
f*. nftfjrig ftto r&n 3 jINMkbmf< 9 <* 

77 tf 6 f|T abe r aiijjmgre conllitutio T ridenti- 

' na, nxHtn tian foltbt rcdjr tmb matu- 
rius crmigf/alkftt von Nnen ^crjfchrtn jtiwr» 
IdK bMtb<n noviti«,b(f ftfconnkrcf* 

r lidb <11 ba 4 jtloflcr tfng«irt(i<n / »nb tn bcm . 
# novitiat obtr ^>rb(jirjaif)r |tcb 4uff^a(«n/b<# 


hanc conditionem, quod valere debeat, (1 re- 
ligionem fuerit profeffa. 

Paritet etiam Menoch. arbitr. caf.436 ■ n* 7 ? 
3. feribit» quando cogitans ingredi religio- 
nem, atque ita ejus caufa & prartextu de bo- • « 
nis fuis inter vivos dispofuit: utputa ea pa- 
rentibus &fanguine conjundis rcnunciando; 
Quod hoc edam cafu bona efficiamur ejus» 
cujus intuitu ille renunciavit, dummodo re- 
nunciatio jure communi infpedo, valida fic* 

Vel fecundum ipfum jus commune rcnuncia- 
tionem non polfit revocare» Quod & appro- 
bat Emanucl Cofla nominarim Menochium 
citans, tra£l. de rtmed. fubfiiur. remed #/. ai 
fin. Idemque fentit Vasquius de fucceff. creat , 

Itb. 2. §. ts. requifit. 23. n. 93 . 

Et in fpccie,quod is, qui habuit animum 80 
Ingrediendi Religionem , & adhuc in fcculo 
exiltir, quamvis acceptatus fuerit : modo ha» 
bitum non fufeeperit, donare polfit iua bo- 
na, etiam non adhibitis folennitatibus in di* 
da Concilii Tridcntini difpofitionc requifi- 
tis, pulchre probat Gratianus in RotaMar* 
chia dec. $7. ubi quoque refert, ita illuftrilfi- 
morum Cardinalium congregationem decla* 


ralfc. Quod & approbat Iohan. Aloyf, Ric- 84 & ' 


cius in Colle H an. decif. part. 2. collea K 4/4* 
qui idem in pr axi fori Ecclefiaft. decif. ,6 fi, 
ipfum tenorem illius declarationis refert» 
cumque talem cflfe, attcftatur: andifpofitio 
cap. 16. de regularib.feff 2 $. in prine, compre- 
hendat illum etiam , qui habuit animum in- 
grediendi religionem, & adhuc in feculo ex- 
illit, fcd tamen acceptatus, licet habitum nott 
fufeeperit, donavit bona fua matri, non adhi- 
bitis folennitatibus hoc capitulo requifiri*» 
Congregatio cenfuit non habere locum ante 
fufccptioncm habitus. 

Similisq; declarationis Anho 1^94. fada?, 
mentionem quoque facit Menochius, d. caf 
num 4. quod nempe fiepe didum decretum 
Concilii Tridentin, non habear in renuncia- 
tionc antt? habitus fufccptioncm fada. Et re- - 
de quidem ita explicatur prardida conditu- * 
tio Conciliaris, qu* (ut Menochius did. loc . 
tradit) vere loquitur folum de renunciatione 
fada ab tngreflb ipfo tempore Novitiatus, 
non autem quando adhuc eft omnino in fc- 
culo: nam Concilium ipfum in cap. sy. itafe 
habet: In quacunque Religione tam Jvrirou, 
quam mulierum profeffio non fiat antt «<>*' 
annum expictum : ncc qui minori tempore, 
quam per annum poft fufeeptum habitum in 
proba- 
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probatione ftcterir, ad profcffionemadmitta- 
tur. Profcflio autem antea fadla, fit nulla, mtl- 
latnquc inducat obligationem ad alicujus re- 
guli vel religionis , vel ordinis obfervatione, 
aut ahos quoscunq; effedus. Hadenus con- 
ftirutio : qua: tota loquitur de eo, qui jam in- 
grellus cie Religionem , & adhuc profeflio- 
nem non cmifir. Deinde in d. cap. 16. (objici- 
tur (nulla quoque renunciatio , aut obligatio 
antea fuda) harc verba , qux (unt continuati- 
va prxcedentis capitis, & implicant prxee- 
dentia(ut arguit ilia di 6 tio quoque 1. tutoris 
quoque ff. d. paci.) loquuntur de eo, qui jam 
eft ingreflus religioncm,(cd pi ofeflionem aiV 
huc non cmilit. Sicuti etiam fignificant verba 
ilia fubfequcntia : ibi : intra duos mcnlcs 
proximos ante profeflionem Scc. & ilia etiam 
verba : finito tempore Novitiatus, &c. Se rur- 
fus ibi : fed neque ante profeflionem &c.Ha. 
ctenus Mcnoclnus, qui ibi etiaiu ex profeflo 
Navarruin Se Ludovicum Molinam , focieta- 
tisjcfu Theologum, contrarium fentientes 
returat. 

85 Et quamvis Menochius fibi contrarius , 
confit. jit. num. 7. vol. 4. coniulucrie, didum 
decretum habere locum in puella, qux adhuc 

86 in Religionem non cft ingrefla. VndeNavar, 
magis m fpecic tonfii Si. num . /. de Regularib n 
voluit, quod donatio fada ab ingreflura mo- 
naftcrium, ctfi po(fit defendi, quod non coin- 
prehendatur verbis Concilii in d. cap. tf.&td 
fejf. 2f. d. regular. tamen videri comprehendi 

' fub eorum mente. Imo plus voluit Cuticrcz 
in t.puamvis. d.patt. in 6. inveib. dum nup- 
tui trudebatur, n. /. quod ingrelturus Reli- 
gionem, fi aliquibus diebus ante ingreflum 
jaciat rcnunciationem, etiam non fada men- 
tione futuri ingreflus, debeat fervare formam 
didi Concilii, & ita confuluir,cflc faciendum, 

88 Maxime cum talis renunciatio cenfeatur fada 
contemplatione ingreflus, & fub illius con- 
ditione, ut proinde tempus ingreflus litcon- 
(idcranduni ex regula juris, (emper e Ile infpi- 
ctcndum adum , qua contemplatione luerit 
fadus, Bald. in l. fi putet. §. qui duos. n. 2. d . 
udopt . Se renunciatio alui caula regulari de- 
be.it, Ro udtvtrf, in duij.624. p . 1. & origo 
fu attendenda, l. 2 . ff. d, pnvtl. Creditor. 

9 l Sed ad hxc, aliaque conhmilia inoppofi- 
tutn qua: allegari poflunt, uno verbo Riccius 
d detif. Ofi. ad fin. hoc lolum rclpondct, nos 
habere contrariam declarationem, ac etiam 
ibidem fub n. 4. verf, eat erum. feribit : quan- 
do iftx rcnunciationcs fiunt ante ingrciium 
Hi tempore donationis, nullum cft jus quxfi- 
tuin, eas (emper validas efle : tum alias infini- 
tx& vuigopaflitn conluctx rcnunciationcs 
infirma: entur. 

p i Aflcnlum prxbct per omnia Cafp. Anton. 
Theflaurus, quoji. fortnf. lib. 2. quoji, j i. »• 
jr. & ffqq. ubi fxpius, ita in illuflrifluno Pede- 

pj montano bautu judicatum faillc refert, Et 


Quarta, 

hanc etiam addit rationem, quia dispoGtio il- 
lius cap. 16. incip. nulla quoque, debet intclligi 
fecundum capitulum antecedens, prout dc- 
monftrant verba illa quoque & antea, in ditio 
cap. pofita, juxta tradita per BartoL in l. 2. d. 
pati. Cavalcan.de cif 14. At in cap. if. ibtutuni 94 
fuerat, quod profeflio non fieret ante dccimu 
fextum annum completum : ergo de illa xta- 
te intclligcnda efle verba (equentis capitis, 
concludit. Ac licet in cafu, ubi virgines, ante >5 
ingrciium Religionis, imo & iplius monafte- 
rii, folent lacere illas rcnunciationcs favore 
fratrum vel aliorum de agnatione. Corneus, . 
confli 272. lib. y Socin .confit. ii}. Ubr. 2. alii- 
que voluerint, ncceflarium efle coofcnlum 
monafterii, quia habent tacitam conditione, 
fi hereditas renuncianti deferatur, quxmo- 
naftcrio quxricur ; tamen quando illae rcriuu- 
ciationes fiunt ante ir.grcflum nioiu(leiii,cui 
ante ingrciium , & tempore donationis, vel 
rcnunciationis, nullum c(l jus quxfitum, ille 
femper validx funt: quia alias fcqucrctur ma- 
ximum ablurdum, quod nullx rcnunciatio- 
ncs hodie , qux paflim fiunt , line illis lollcn- 
nitatibus fubliftercnt , fed omnes eflent nul- 
lx ; ideo pro illa conluctudine & oblcrvamu 
capienda cfl interpretatio, ne tot adus invali- 
dentur, & prxlcrtim.quiaprxlumcndum non 
cfl, quod voluerint illi patres, qui concilio 
interluerunt, in meflem alienam manum ap- 
ponere , disponendo fuper contradibus, qui 
a Laicit, & inter Lateas pcrlonas fiunt , licet 
lub occatione Religionis. Et Concihum lo- 96 
quitur hoc in cafu , quia intentio illius fuit 
providere, ne monachi & inonialcs, qusc fub 
prxtextu Religionis rciiunciam, remaneant 
poflea nudi Se bonis privati, fi uon faciant 
profcflionc. Ideo jura admittunt donationes, 

(eu rcuunciationcsrcfolutivas,cafu quo non 
maneat donans in Religione. Qusc lunt ver- 
ba prxdi&i Cafpar. Ant. Thclauri, d l • n. t. 

(Quodque renunciatio talis ante ingrciium ^ 
fa&a, valeat, late etiam firmat Ant. de Gam- 
ma. dcaf37f.Sc in terminis Borgnin. dccif. 11, 
num. uy tenet, Decretum Concilii procede- 
re ,ina£tu fado in novitiatu, non autem de 
renuntiatione vel tcftamcnto fa&is ante 110- 
viuatuin intclhgi debere. 

Et cum opinio communiflima fit, quod te- a 
{lamentum cogitantis de ingreflu Religionis, * 
nihil autem monaflerio relinquentis, robur 
obtineat, ctiamfi poflea Religionem ingre- 
diatur, quod multorum authoritacc firmat 
Cxvallos,^m. commun. contra commuu quoji. 

121. Certe etiam renunciatio, amc ingrciium 
etiam intuitu Religionis fa&j, valebit. Nec ^ 
notabilem difleremiam videmus, cur Kcli- 100 
gionis ingreflus rumpere debeat rcnuncia- 
tionem antea (ad.uii, non vero irritare de- 
beat tcftamcntum. 

Et quamvis Ludovicus Molina defujiit.& |0 , 
jure. tom. /• tr. 2. dijj. ijy. n, 14. u; Se Marius 

■ An«on. 
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Antonlns Marcfatenfts, far. rtfol. lib. t. reftl , 
«fr. csf. 62. differentiam in co facere videan- 
tur, quod tcftantium voluntas ambulatoria 
fit, usque ad mortem, i 4. ff. d. alim. legat. 

»•» Aliter vero fc res habeat circa renancia- 
tioncm,quia, fi velit pernitere, & egredi, |ani- 
inus non ita liber foret: cum bona donata fine 
penes donatarios. Ac ii talis donans vellet di- 
fccderc, non facilis futura^flet recuperatio 
bonorum, & multa pateretur incommoda li- 
tium, fecundum Navarr. confil. 7. quod & in- 
nuit Concil. T rident, d. cap. 16. in fin. Quam 
etiam rationem attingit Czvallus, 4*. 69. n. 7. 

ffl abtr Wftr 2fbtll*tn 3»ingfra®«i 
2}<rjt*f/fub hac ipfa conditione gff*t(>fn/ 
n>t< ad finem tefjtftrti jufthfn/ ibi, be* ff? fn# 
fonbtr&df flufjgcnomcn »nb rorbcffalrtn ®or# 
Nn ; wann id) na * Dem < 20tUm / fn 
m<6rbaw!f<m £>rbtn wib olxr anbtr# 
n>crr*;tn 4<ifllf*ttn ©ranb nf*r Mtbld&tn/ 
fonbctii :nf* vor gddfitr >proftfftcn/ tttbcr fn 
ben Ql'tfr!f(bcn bfgtbtn ttmrbc / bafi nil* bift 
2)<rjtcbf nfcfcf btnbemfonbtrn mfr ba$ fent^c/ 
mfr mcin aclitbfcr^m $arrcr/auj? ftl&f# 
*t<n SaH-fm $<flamcnr rtrerintr/gdiiijffdifbb 
gtn t>n& itif?e^en fof/tc. ba|)tre bann erfof^r/ 
fcafj fel*tr %<rucbt/ au* na* iWcfnung bcr 
Autbortim iontrarix opinionis ( utpotc ra- 
tione prohibitionis cclbntc^ jbrtn feflfgtn 
Q5<f?ant> vnb SBJurcfung fjabt.ob |lcqld* in- 
tuitu religionis ante novitiatum, bo* init U* 
fccuitr (Sonbfrton bt(**tn. 

|#y Nam ita cxprefsc feribit Molina , d. n. /4. 
cana renunchtionem valere, qnx fit fub con- 
ditione profeflionisjfive ante novitiatum, five 
in novitiatu fiat,& reddit fcnrcntix fur hanc 
rationem: quod talis rcnunciatio non fit dis- 
pofitio ahfoiuta.nec firma aut valida,nifi pro- 
fcflionc fccuta.nequcullum impedimentum 
onuiimOd* libertati profefTionis afferat, atq; 
adeo nihil fini illius Legis & Decreti obviet. 
Quod iplui» etiam placet Lconlurd. LefTio, 
Thtolog. Societ. Jciu, de Iufiit. & fur. lib , 7. 

tap. 41. dubitat . 4 . n. 4 e. 

If4 Ac qtioq; Emanutl Rodcricus, it» quajhor.i- 
bui Regularium, tot». 3. qu. 16. art. i. eam fo- 
lum ob caufatn iintarn dic dicit rcnunciatio* 
nem bonorum, intuitu religionis fafiam, an- 
te ingrtflum, vel tempore Novitiatus ante 
completum decimum menlem : quia lu con- 
traftus flatim privantes Noviiium bonis, pof- 
fem poltca minuere libertatem. 

Nec etiam valet alia ratio Navarri, in diti- 


confil. 7. nempe ne privarentur monafteria o- 
mni fpc fuce edendi, cum tales donationes fo- 
Icant fieri cum tot ampliflimis cbufulis, tah 
l in cafu: Quando fat locupletem talcmq; do- 
tem virgo vel filia rcnuncians, intuitu rtntin- 
ciatiouis accepit , qux multorum etiam divi- 
tum fucccflioai xqmparari poffic. Et porro 
magna differentia cft, inter renuneiantem an- 
te ingreflum & poft etiam in Novitiatu exi- 


flentcm. Et ita inter donationem fa&am ante 
ingreflum, & qux paulo poft ingrefium (ecu- 
ta fuit, quamvis alias dicatur, quod parb ftnt, 
fieri in ipfo actu, vel ante a&um, fed in con- 
tinenti, ut cft GlofT. in t. obligari, §. tutor, in 
*erb. debet. Jf. d. audet, tut. 

Hoc enim non procedit, ftatu notabiliter 
mutato, quod fit, fi qux monaftenum ingre- 1 
diatur, & ita in loco facro, in habitu rcligio- 
fo, & fub difciplina vivat. Idcoque jam quo- 
dammodo religiofa ac Ecclcfiaftica perfona 
cfTcccnfeatur, arg. tradit indecif. Rotx Ro- 
man. I. de ReguUrib. in antiqu. fac. quae feri- 
bit Cravetra, confil. ijj. n,4 &feq. ubi, quod 
novitius poft profcffioncii) femper fuiflc mo- 
nachus fingatur. 

Sicquc Przbtus Ordinis cft Paftor ordi- , 
narius fuorum Regularium, etiam Novitio. 
rum, Navarr. lib. 3. confil. t. 4 foro competen- 
ti. P. Paulus Layman.f* qq. Cano mus, de Fra- 
latis, & Ecclefiafhcis, n . »47. 

Remanet ergo adhuc verum, quod fupra 
diiftum fuir : Notabilem fcilicet differentiam 
effc, &mult 6 majorem rationem, cur ante in- 
grefTum monafterii absq; authoritate Epifeo- 
pi, five ejus Vicarii, altemisvc iuperioris Ec- 
clefiafticz perfonz, valeat rcnunciatio jurata, 
non vero qus puelle, qux jam monafterium 
cft ingrclTa, & fub Novitiatu degit, 

(Bo fan aud) m fcrffc cxccpnon n<tbr« fifttr l( 
bern/ fn bcm bft ©cgmrffitc griphe auff 
fin©<trtibcn jfcdfi/ fn nxfdKm^)m(S 6 rf« 
ftojf Z. b<m ^refler T. fdmffirifdt vcrfpro* 
«fctn/bap <r ftlbf^t ftfne^odjrtr/fo fid? bort^fn 
l lli jrtw frtOtntf gtitcfl/ btn anbern brttjtn/ 
bft fn bap V. 9 v< 3 ul 0 auf*u S. fomtmn fcUen/ 
ad( rMnqe filtrcb falfen »oQt: mfr fernerrrn 
anjtf^/ ba§ bft Jnngfrai» 2 fnnagrancffca Z. 
ber<Kffafr fn bcnSffJcrcrtOrben »nb <?rbad»^ 
rtt filofltr T. auf^cnommrn/ t>nb jur 9 >roc<f 
fltlaifcn net bm fo>«. S)ani» bffcp (Pfnwcnbm 
fe bfl iuerfetinen 9I bt/ ba§ ttolgrbatbrtr JTjcrt 
z. 0 mfrb« 5 ra»^brfffin/fclct) fdnrr^ung» 
fra»'iodjr<r (>alb aufftfn^cmffftpgc^anbfer/ 
aud> bife^unsfra» mir b<r (Sonbftfon fn twb 
3fja6«<^lofTrr gtlangr / ba^ |If anb<rn 
#W|WWwi ©<b»«f?rrn «ifrirb gf(jalrrn irrrbr. 
JDa^tro bann rfrferf^ erfolger/ba^ per jam fu- 
pra deducta, & Deo dante, mox infra dicen- 
da, fit $ram Mnffm btij folcbtm 2 )«slftfc fn 
aOwtg anvtrtldbtn fdjulbfg / au* nctuxi 
ntfbtif tomi wa« trwan bitgdftlfdjt^tbwt* 
fhtn ud(>rtrt tmpfangen / auttfbrbctn (»abc/ 
tptlcbctf fi* abtr auff gar dngrrfngrt btlauf# 
ftn ®trb. QBfcnnnbai 0 ofrt(attf T.bcpMr 
Z. ^rbfAaffftnbbtfftnhfnrtrlafftntn ntitlU 
*rn ^ 6 *rtrn nf*r« jufu*cn bcrc*tfgr : ali 
f^nnt«wfrg(d*fr mtf^ftbfg nf*r bc^nbcn/ 
ba§ jcnfger brti)tn 3 ungfra® wtgtn/ fo ju ©. 
3 o 6 «n/ln ba* V. 9 itguliau^ fi* btqtbtn/ btp 

btr z.< 5 tbf*affr nunmr^r <f ®a* dfotbcrr 
b<n Wnnt. 
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M 23nb Wfrt pAaktmiifl «rfUtt juoriffcn/ 
dotem monaflerium mgredienti «lcbitam, ta- 
lem eilc fuflicicerc, quz vulgo monialibus 
tradi folet, Salicet- i» auth. fed quamvis, fub 
n. 4. verf. & di rationem. C. it r t wx.Jac.d.S. 
Gcorg. tn Invefi feui. i» verb. quidem. in fin. 
l" Communis enim obfervantia & naturalis 
equitas fuadet, ut minus detur monaflerium 
ingredienti, quam nubenti in foculo, Bald. in 
autb.mfi rogati, fub nam . 11. C, ad SCt. Trebel. 
& tn l Deo nobis, num, 1. tn fin.f. de tonitt. & 
demonjlrat. l ulgol. conjil. jj. eiu. med.Dcc . 
in t. tn prefentta. nu. 234. d. probat. Jaf. conf, 
ua 43 . coi. f. Ub, 3. & xquitatem in hoc confiftc- 
re, dicit idem Jaf. tn autb.fi qua mulier, fitb n. 
io. C. deSS. Ecclefi quia quando filia vult nu- 
bere, requiritur magna impcnla, ut inveniat 
maritum (ibi convunientcro , cum tamen pro 
valde minori reperiat monaflerium. 

Facit , quia cum dos detur pro oneribus 
matrimonii, l.pro onenb. & l. dotis fruUtu. C. 
U 4 de jure dot. quod habet locum non foliim in 
matrimonio carnali , fed etiam in fpirituali , 
quod per ingreifum religionis contrahitur. 
Salicct & Jacob. d. S. Gcorg diU. lot . Socin, 
conf. 222. tn fin . Itb 2. 

,i 5 Longe majora onera incumbunt nuptis 
quam monialibus, ut dicit Covarruvias.fii. /» 
var. rtfoi. c.tf. n- 10. tn fin. 

110 Quod & experientia docet , quia monialis 

non eget familia , liberis caret , non quzrit 
pompain,aut honores, licque dos a mott alie- 
no 1 cupitur pro alimcotis tantum , & luftra- 
gio vita;. Bald. tn aurb. res qua.fub num. 13. C. 
eommun ■ d. legat. Socia d. conf. 222. tn fin. “£ 
Conteri etiam , quod in doris conftitutio- 
**7 ne plurimum attendatur Joci cnnluetudo. 
Coro .conjil 31 d. fitbto. 6. vorf, & boc fiemptt 
mihi placuit. Itb 1. Rum. confil. 12. num. 13. tn 
fin lib. 2. Caf.dc Grallis, deafi 2. num. tj. de 
nt confitt. ita ut dicatur competenter dotata,quz 
habuit dotein fecundum confuctudincm loci» 
Dec. conf 26. fub n. 4- verf. nam convenit. Se 
•** per talem dotem latisfit ft-tuto excludenti 
dotatam, Corn. d. conm fu b num. 6. vetf.fi it a 
quod de eam. ajlmut. Rot. dujf 4*0. p. 1. in 
retent, ubi latilliinc comprobatur, minorem 
dotem pofle afligo.ni nioui.iU,quam nubenti 
iufcculo, & Rot. deuf.249 w. 7- tn fin. part, 
t*o Jm in ment. ubi du.Kur,doccm,quz datur mu* 
licri nubenti in Icculo. debere efle majoris 
quantitatis, quam ca, quz datur moniali». 
Mantic. de taett. & ambig. tonveot. lib. 2. tu. 
Jt.n.jo. ubi tclhcut uc communi confuctu- 
duae ii obfervantia totius mundi, cnain quo- 
ad monafleria, quz alias fuccefliouu capacia 
exiflunt. Quod idem Mantica de conieclur. 
n ‘ uir. Volunt. Ub. 11. ttt. 1 1. n.$i. & feqq. repe- 
tit, & uitcr alia addit , tales efle mores totius 
Italia , cosquc fer vari per omnes diligcntiifi* 
mos Si prudenu llimos patretfam. ut filiabus 
ingredienubus nlOnaflcnnm longe minorem 


quantitatem ex fua fub flantia tribuant, quam 
n nuptias contraxerint in feculo: ex ratione 
apertiflima naturalis xquitatis, quiafcil m- 
gredientibus monaflenum & paupertate pro- 
htentibus, fecundum laudabiles confuctudi* 
nes multo minus potefl fu dicere, quam (i nu- 
pferint iu feculo propter onera matrimonii, 
quz, ut experientia docet, (une graviflima. 

Et porro lubiuDgit,xquum & juflumcfle 
ut plus habeat, q&c nubit mundo, quam quae 
nubit Deo, Se ita fervari per totum orbem. ’ 
quodque in urbe etiam Roma, 500. (cuti, 
fcu coronati, congrua dos reputetur, quz io- 111 
gredientibus monaflerium dari folct: tcftatur 
illuftr.Card.Alcx. Ludavifius deuf.63.n13 . 
Idcmquc dicendum elfc, flante ftatutofaemi- ^ 
narum cxdufivo , quod ncinpc (utficiat, do*, 
tcmdari folitam ingredientibus monaltcru, 
decidit idem Ludovilius, d.dectf n.t7& feqq. 

Et in terminis rcnunciationis Steph. Oratu- . * 

nus dtfcept forenj. »13. n. tf. & feqq. ac etiam, 
Aloyf. Ricc. tnptax. var. uflut. reol. 3+7, 

Nec facit dignitas tjuiila , quia in 
libus non conlidcratur difliudtio nob. litatw^ 
fed omnes funtzquales,glolf. in c.i. mglqS 
fio. ubiAbb.n. ; depurgat, can. prout ciu^t 
nec quantitas patrimonii paterni , cum dege* 1x4 
rit in paupertate pauperi Chriflo famulari, C. 
mmn. el. i.tnpr.d. excejf. Pralat. 

Neq; cft attendenda dos alteri forori cop» . . 
flituta; quia a dote carnali ad dotem lpiritu*», 
lis matrimonii, rcfpc&u quantitatis non bcod - 
arguitur per fupradift. Bald. confil. tf6. ai fin. 
lib. 4. quia non confideratur exccflus in dotft . ' 
habito rcfpe&u ad aliam dotem, fed ad ipfiqfc • 
quz& cui conftituitur, Kuin. conf. s6 n.16, i** ✓ 
Ub. 5. Quare etiam licebit patri plus relinque 
re filix nubenti in (cculo^, quam (i matri mo-, ** 
nium contrahat, Bald. in /. Deo nobis. C. di 
Epifeop. & Cler. & tn atub.pufi rogati. Coi. 
ad SCt . Ticbed. Mcnoch .confil. 109. tutm.it. 

Ub. 2. Card. Mantic. d. conjeci, ult volunt. Ub, 

1 1 . ttt. it. n. it. & feq. 

Et hanc opinionem , tanquam veriorem X- 
magis i cccptam,&confuctudinc approbatam 
non loluin italiar, fed totius mundi, fcquitur 
Rota, coram R. P. D. Pirovano Rom. Legat* 
4 .Novemb. Ao. 1613 qua e* dtcif 4S0 part. 2. 
tn retent. 


Et hiuc etiam eodem intuitu aflertio Cs* |J# 
tholica cfl,accipcrc aliquid, tanquam precium 
pro lufceptionc ad flatum rcligiofumi lccun- 
dum fe lunoniacum efle; at vero pro fultcn- 
tationc perfonx aliquid accipere vel exigere, 
tum demum non illicitum reputatur, fl mona- 
i tcrium inops fit, & regula ordinis permitti * 

Sin vero dives fit nionaflcritim, videtur d 
limonia juris Ecclefiaftici ; quamvis couti 
ria diuturna confuctudo, quz in monialium 
monafleriis obtinuit, damnari facile non pof* 
fit , tradente P. Paulo Lay manno, ut Ibeolcg. 
motalt, Ub. 4. rr. 10. cap. ult. §. 4 . ttt. d fimon. 

num.jf. 
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tonm. ita tamen, ut modus nonererdatur. 
U«de idem Laymann. in fubfcqucntibus do- 
tem moderatam cfTc debere dicit. Adftipula- 
. tur Anton. Faber, in Cod. lib. t. tit. 2. definit, 
jf. Se ante cum Guido Papx. detif io. quod 
& placet Mcnoch. confil. ifj. uum. 4 . 

«1 Ac licet folum e propriis facultatibus ea 
impendere, qui ad moiuftcrii levandam ino- 
piam profunt/olius charitaric & clccmofynx, 
non ingrclTus intuitu, can. quicquid. cauf. f, 
qn. 1. ex Concilii Toletani & Carthaginenfis 
** J auihoritate. Quamobrem etiam jam pridem 
Concilium Lateratenlc levere animadvertit 
in cos, qui ingreflum monafterii aufpicantur, 
tali quali nundinatione. Quoniam inquit, fi- 
monuca labes, adeo plcrasque monialcs infe* 
cit, ut vix aliquas line pretio fufeipiant in (b- 
rores, nd id de cancro fiat penitus prohibe- 
Wr ni us.fhtucntes.ut quxeunque inpoftcrum ta- 
lem comroilerint pravitatem tam recipientes, 
quam receptat, live fiat fubditx, five Przlatr, 
une lj>c rclbtutionis de luo monafterio ex- 
pellantur in locum ardioris regule, ad agen- 
dam perpetuo poenitentiam recludende, cap. 
•)} quoniam, & e. quamvis aefeq. d. fimon. Idem 
ieptima Synodus generalis. <4». 19. retat, ne 
quis admittatur in monafterium, per largitio- 
nem pccunix, excepta ea, qur datur liberis a 
t ^». ) pafentibusinftar dotis, vel cum (ponte qaid 
oHertur. Anton. MatthlUS in addit. adCuid. 
Papa, detif. io. 

tJ ^ Confentit D. Thoims 2. q. 190. ari $. in 
tefponf. ad quartum. cujus vciba hic (unr:Ad 
quartum dicendum cft, quod pro ingrefiu 
monafterii non licet aliquid exigere, vel acci- 
v pere quafi pretium. Licet tamen, (i monafto 
rium lit tenue, quod non futficiat ad tot per- 
4 lonas nutriendas , accipere aliquid pro vi&u 
pcrfoni,qux in monafterio fiicrit recipienda, 
fi ad hoc non fufficiant monafterii opes. Ha- 
&cnus S. 'ITiomas. Qui ita demum (quod 
fortius cft) vult monafterium tenue polle ac- 
cipere pro vi&u iiigrcdientis, quando illa gra- 
tis, id cft, (posite lua oftert. Idem Icripleruat 
HofticnC & Abb. 1« cap. quoniam, d. fimon. 
cum dixerunt, qtiod li monafterium cft tenue, 
poteft aliquid accipcrepro vi&u ingredientis. 
Sentiunt ergo ii mauifcfteJ quod ntl recipere 
. pofiit monafterium opulentum. Idem afiir- 
' marum Angel. Clavafius in fumma v et b, fimo- 

tua. §. 4. & copiose admodum Rhedoanus in 
traft. d. fimon. part. 2. t. 29. num. 10. & fitqq . 
Quibus accedunt Sylvcftcr Pierius in [da fum- 
ma vetb. Simonia. n. tf . Dyonyf. lib. 1. & 2. d. 
fimon. Navarr.i» rratf. d. redttib. btntf Eettef. 
q. 1 .lorol jo. n. 100. qui inter multa feribit: Il- 
lud etiam (de monialib. loquitur) adverrant, 
ne ex paifto accipiant aliquid ultra id, quod 
ncccfiarium (uftent ationi n.onialis , judicio 
cordatorum , ccnfetur. Nam ex pa£io nihil 
aliud poflqnt accipere, pnrtcr illud, quod a- 
iendx moniali fit ncccfiarium, £0 quod ei 


monafterium pnr inopia non poteft tribuere. 

Si ergo aliquid ultra acceperint , vel fi dotem 
exegerint, quando mona Acrium pote A eam 
alere, illidet* recipiunt. Hxc ille : qui idem re- 
petit in Apolog d. redit. Eccl. monit. 14 . p. 4tS. 

Quam eandem porro ob caufam.approban- •** 
tur Aatuta& confuctudines multorum loco- 
rum, quxhac moderati dote accepta porro i 
(ucccfiione religiofos five mafculos five foe- 
minas excludant; Etficde generali confuc- 
tudinc Regni Francix Rcligiofus five mafeu- 
lus five fcemina, non fucccdit fuis parentibus 
I e cognatis, nec monaAerium pro eo, RcbutL 
ad ordm. regn. gloff. n. 2». 

Qux confuetudo edam obtinet contra mo- ,- f 
nachos non mendicantcs,nt dicit Marct. Tho- 
lof. e. tt.n. 6. de Quartis, idemque obtinet in 14* 
provinciis juris feripti, RebufF.d. L Charond. 
refp. lib. 1. 1. 66. cognati (ofummodb,quibus ' 4 « 
defundi (uccefiio accrefcit , debent pro Au- 
diis prsAarc aliquid ipfi Religio(o,ex portio- 
ne, in qua luccefliirus erat, ut dicit idem Cha- 
rondas. In Sabaudia vero, qui monadicam 14» 
vitam profcfliis eA,fivc tacite, five exprcfic.ut 
& monafterium, quod ingreflus eft, excludi- 
tur a liiccefiione inteAati , in tantum , ut oc 
quidem frudus pro alimentis prxrendere 
polTit, quia debet ali monafteni lumptibus, 
aut fi ex mendicantibus, de poblicis clcemo- 
finis. Barrii de /uccejf. abintefiat. hb. ##. tu. 6. 
n. 6. Cod. Fabrian. Ub. r. r#r» /. definit, 90. & 
ibid . definit. 2, ubi, quod in computatione le- 
gitimi non folum partem haut faciant, fed 
neque numerum rdigiofi. Qnod & repetiit 
lib. j. tit. 19. defin. t. & definit Jf. ac ftq , ubi 
quod nec legitimam , nec legitimi luppic- 
rncnrum petere poflint. 

Kr confuetudinem, qua monachi a paren- lw 
tttm, Se confenguineorum fuccefiionc exclu- 
duntur ab inteftato, valere, nominarim tradit 
Covarruvias ad cap. quamvis part $. §. 2. n. f. 

2(ufj Mftm nun r^ur ®olf(b!lc^lfi trfblgm/ 144 
wann cln Narrer ttnt Zotbttr (n dn itloflcs 
lagr / vnt fir dn fefir 2(up(?cut # 

gtbf/bamlr nltbf aOdn |?c »on^m interclfe, 
tool tfirlitb na* fixtz t>nD 
tnftrMmi rnb gcbracfcr fonbtrn au& 
vfa folcbtmintcreflcfrimdmlKbabdr ton bnti 
Capital ftibf? bfm 0odl$dltf dn mtrdutot 
atfdjafft irttben fan/ audj bamir btcbtf 
Me ^6d?rcr/fb ftcb In batf j^lcficrftbcn jugebm 
gAi r^ nP ba< ©orr^au^ felbff/ fampr txffcn 
vor.j<f<!jKn bamtr iuftibenyrnb utrinque bona 
fide P<r4<|Iair 3 <batiM« wtrb/bafi bero^ld^m 
an^|nl(oc 6umm / qui fc. dotis, & poA pro 
omni futuro jure fucccflbrio qtqtbtw accep- 
tirt vnb dn^cnoninKn/bcfonbcrtf «btr bad 
ttrlitfct ^tfiamtm / barinmn folcfct* necbma» 

Icn bc(?tr 5otm confirmirt, poft monem te- ^ 1 
Aantis,ratihabirt,& inibi monafterio rclida, 
iu bancf cropfan3<n / »nb teriibfr btfftr 5orm > 
bl( hir edes iccutarcs quittirt flKCbcn / ba£ 

S & foI^K 
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rer.judic. Irb. dee. 3 f. «. 4 o. & Mcichfner. 
itetf jj.fub rubr . </* turbatione, in punito lu- 
ris ve nandi.n. fi. tom.j, 

1 C 1 Et dux probationum fpecies conjungi pof- 
funtin probandis confinibus, qux alias non 
conjungerentur; ut fic qux non profunt lin- 
gula, inulta juvent; adeoque judex bonus 
ita in hac materia conjungere debet, Gilm. 
rer. judte . hb. 2 . dee. 33 . in fin. pr. Qux Cane 
omnia maxime locum habent in Reo, & ad 
excludendam Afloris intentionem. 

1 J <So fan Ingleicbem aud> nicbe gcfagr n<t* 
Den/®dln befonDer* In Dera *pfanD Q5rieff fub 
lit. F. aQein bcratrtf obangeDeueer maffoi Der 
pertinentiarum operose SWelDung gefefctcbf/ 
fonDern aucb Der i<utt ju Dffen .fteln&dfen $t* 
jdrfg/ geDaebr wlrD / Dafj Derembalb fcierunrer 
ganije 5}orff<r t>er(?anD<n/ tmD nicbr nur ge* 
ringe -Oof genuine feijn mulfen 1 In Dem t>cr* 
numfeb fonflen Die 0v6mifcbe jSatfer nube fo 
$ll25)orf/von particular-Oofen gemaebr 
ten. £)ann Ijicrau jf man Dife* replidren tf;ue / 
Dati feinem / fo in Den 2(nrigiurdfcn crtva* vtx> 
(trr / wrborgen ftpn fan / itao mafTen Die SXd' 
tttifche ^aifer eben mif gleieben/ aucb trol mir 
m<(jr lierliebeil/ magtsauc prxgnantibus ver- 
tis eeroan fcblccbtc £off vnD -Oubgurcr an* 
Dern vbergeben. 

1 ** Et tale etiam eft diploma Hcinrici Impcr. 
apud Lazium : Unum regalem manfum cum 
omnibus fuis pcrtinentiis,& utriusque fexus 
mancipiis , terris cultis & incultis, arcis, xdi- 
ficiis, pratis, pafcuis, molendinis, aquis, 
aquarwmquc dccurlibus, pifcationibus cum 
omni utilitate , qux aut feribi aut nominari 
potcfl , in proprium tradiderunt, &c. refe- 
rente Fridcr. Lindcnbrogio, in glojf.antiqu, 
leg. p. I4)U 

Ejusmodi coucelTiones ac donationes, fx- 
pc etiam obvix funt in privilegiis Archiecclc- 
iix Hamburgenfis , qux Erpoldus Linden- 
brog. inferuit Scriptor, rer. germ.feptent. 

•«* 2$nD {cefllitb mat infouDerheie A. berriffr/ 
fo ifl aufi Dcn alrcn biftoricis funDbar Daf ror 
jeiecn cben an fclbiqem Orr/iciji^c fecarr M. 
gc|?anDcn/aueb Dem ‘Pfalijgraven von 3ubm» 
gen > (a Comitibus de rubro vexillo, altxquc 
Rhctix primordium petentes J ratione Bri- 
gantini Comitatus pnDcrnwrifig qenutit/nacb* 
#<f;cuD3 abcraio folcbc <SiaDt vcrbronucw DU 
gctveflc * Hugon» Pabtmi lilio 

pccunix angullia (propter crebra bella, qux 
parens gclVcr.it inprimis cum Welphonc Suc- 
vix tum, ac fuperioris Bavarix Duce , dc qui- 
bus videatur Uripcrgcnfis Otho dc S. Blafio 
in fupplcmentuin Oih Frifing Stumpflf. 4 » 
cap. *S.) laborante , VnD jnucn PllD olcniig 
flttarcf/ ©olD/ rjjctl* Bilbcr/ficb fvcp gc* 
macfae/ t>nD jcijige Biubr M. crbanun- S)a()tt 
Datin crlictc Darfur baleen roellen/Daf rillocbf 
a cineribus conflatx [urbis, foleber Ott aftbdcb 
genou worDen |o;. 


Quarta, 

2 (ufj blf<m nun((l (<i< 6 dt 4 abiun<mm<n/ , M 

ba( 2 <fd)atb/ iplumq; hu jui loci territorium, 

brn gcnMflm Smtecmrn aucb nad> KrCSmnit 
«lg«n tmbfrti} ctrblilxn. 2 Ufo bfr^rlnfcoffba. 
fdbfl ntcbi tat ganiir f<i|lg«S)orff A. f«nNrn 
«in manius particularis aliborf g«i«g«n fojn 
muff« / g(|lalifam« aB<» ex parte btr ^trm 
Sonful<m«n in m« jugtfcbtcfttr 3n§fu(irun}« 
aucb fo»tl li< »iirlg< trtp -Ocff anbtiangtn 
«ftur/mit fattem ®tunb bcrjgtbradir (iibctnM- 
fen ifl. SKtldxa mir aU&te jumibctholrn gan? 
vnn^rfg adinn : Sarumb ju bet KrflciScag 
fdjnitin t[iun. 

£lfujlie qiurtd (jr ultimi. 

£> 6 teol au* blfi Srag anftjtili* »nb gmig. 
famb in «Hgifagiit Jutfu^rung deducirt.fo 
wcBin itlrCo* bt^ortl/ |t»armtl wmlgira 
tmfir 3K«inung imbrrftn- i 8 nb nambli* br. 
ftnbm reir furndmbii* bttj bin ipfanbbriifrn 
tl« jura t>nb®«rc*il 3 f«l( |bl*tt mtr CKeicb* 
Jllllifldf fatis pcrfpicuc exprmiirt. cb«r b«li<n< 
wr/mlibffin25Jori<ii: (i-j 2)lil allin ont» 
jiglic^m i^rtnifuicn/U.jmit 0ul«m 
unO^iueungtn/O) mit BiriJpgifp Ba« 
fdbfi ( 4 ) 6 l«ur rnB^inff. 

2 Ba«b(( Ituianbflangtn tjjur/ l(ljurei|T<W IU 
bapauff btt<jlct*ni JSdntlojF fervi vel faltcm 
libertinae condititionis homines getnein(ict) 
gemo^nr 5dben/ mk 5koben cx Dn, Golllado 
aupgcfufyre norDcn. 

Suntque Leodcs five Leudcs, alibi dicun- 
tur homines fervientes, drme itntl fervilis , xt * 
five potius libertinx conditionis. Hincque in 
Legis Ripuarix cdp. 61 . Servum tributario 
aut lito opponi videmus. 

<253 at Die 2Borr mfr ©urer onD^u^ungen 17 * 
fi*irein<25eDcufung6ab<ii/ifla» j&mefelbfl of* 
fenbar. CBeneben ober ^ferau^ gnugfamb ab* 
junemmen / Da§ Dife Jteln 6 cfF fein univerfita- 
tem oDer ©orjf/ fonDern blojfe 

Pagus enim five dw X>orflF jurisdiSionem iyl 
in fubditos continet, nec fundos five Dic ©U« 
rer »n fc comprehendit , Guid. Papx, decif. 

26 f. Dn. Rutgcr.Rubn tr.decomrmjf.purt.d . 
lib. 2. c.t n. f i.fol.97 • W'chncr. verb. iDorff. 

<2530$ DurebDife claufu! mltDer23ogffi; D a* _ 
felbfl/ juperuenimen) mddjre ertrai gejmeifelr /: ' 
tecrDen Cum incertum Se anceps fit jus Vog- 
tcjx, ut monet d. VC'chncr. in verb. 23 ogfClj/ 

4 i ifin.&fol. nobis 613. coi. 1. dicit, vcib im 
23ogm;' cflfe valde ambiguum, (>a&< nud) fein > 7 » 
fpccial fignification oDer efira^ gewiffc^ juim- 
portiren/ fonDern mujTe natb ©elegenjeif »nD 
©ebraucb oDer 0et»on[)cir Dcfj i anDe^ accom- 
dirt, tnDgeDiften iverDen. 

Confcntit amplifi*. Dn. Mart. Magcrus de 
divoc. armat, e. 2 n. 204. dicens, hanc ipfam 
vocem amb guam & ex materia fubjcdla, ufu- 
vc regionis lignificationem illius eruendi ede, 

Sfhin ifl in Der ^)enn Confulenren dedu- 
Sion anufllamberjgebracbf/wiDiciiogrei; Der 
^nDcit 
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'««nton wnafKrl fnp* 6< 9 tifftn / attlMtb 
fur ©rrur vnb^tnp oCnanbrrr ©crcdnfgftft 
|U WptJBogrn) jtbcrjtu qcfjorig gtuxp ftpn. 
** 60 lf* In gltlcbcm ex Pcir. Py thzo, quem 

refert&fequicurErafm. aChokier. irACt it 
tivectt.ftuitlib q. i. h. *. qnuqfamb JUWt» 
nemmtn mao bit Ditlcbdiii 5 grri)<n vorictitn tn 
fi<f> grpalrrn pabm / befonbcto tfNr M< gnfllf. 
i 77 cbt ®u«r/ »wcr otltbtn aucb bIctfcInWf g<« 
fcorig. Vocabantur quoq; ejusmodi Dcctcbd» 
b 3 gc/©dwlr|)tif|<n/ Stumprt. (n bcr ©cbncf » 
OCtSproiliC. hb. t. ttf. it. ftljtt. & ctp.Jtq. 
in pr. Shnler. Ub. i. it Rtpubi Hthiiur. ubi 
notat, apparere ea legibus Longobardorum, 
quod ©cbulipcip judicem denotant , qui de 
debitis pronunciabat , pignora capiebat , 4c 
creditoribus fatisficri cogebat (unde & ety- 
mon vocis fit a debito atq; jubendo) non ta- 
men habuifle plenam jiirisdiCtioncm.fcd Co. 
mitum poteluti obnoxium tuifle. 

■7» Comites vero terrarum Domini , & etiam 
civitates Imperiales, aluque Sutus, reprxfen- 
’ ° ure putantur Hocque officium, baO ©cbulr» 
(trtffrn • ober ©cabcamprmanno -3 mbr / fzpe 
ad vicinos Principes, oppignorationc, con- 
1,1 ceflioneve Impciatorum pet veniebat. Juris- 
dictio live Advocatio urbis Tigurinae, Zariifc 
g« Ducibus ab Henrico IV.Imp. tradita fiiit, 
tefte Guillimanno, j. it ub. Htlttt. ttp. f. 
I,a ftl. /(«.Stumpft. 6. ctp. i f . ftl. ,,i. que poftea 
sis “* i W cnceslao pervenit. Stumpff. ctp. 

if. ftl. Ut. Sic & Anno it6o. Ebct bardus 
Wirtcmbctgiat Comes , viginti quatuor Sue- 
via: Imperialium Civitatum Patronus & Ad- 
min draror, Dscj CW obet Sttfrmbm ' ab Im- 
peratore Carolo IV. conditurus fuit. Crudus 
ptrt. ,. Ub ttp. t. Hortleder, tim. l. Ub. J. 
i*t/tl. tii. Sic quoque Abbas S. Galli, fcpe ad. 
feflavit tfc DicicbarCgcn) ju ©. ©uUen / que 
podea etiam Civibus cedit. Stumpft, Ub. c. 
i. ftl. tp.&fiq nt & ctp. I. ftl. ts. 

Qui tamen Principes Sc Domini non pro- 
pterea Civitatum , Bc etiam Monaderiorum 
Domini univerfales, civesque & incola corii 
veri fubditi fuerunt , fed tantummodo certa 
quatdam jura inibi habuerunt. 

Et quoque, quod Mc DtclcbO» flgKp / a fub- 
jcftionc olim ccnfcbatur feparata : evincunt 
ea, quzpon ben SXriduiJilttn oberfdnbcrn/ 
idem Stumpdms tradit, hb. 1. 1. ,t. ftl. pjp. 
«7 Officium pariter btt DicUbOr igt explicat 
Dn. Magcr. de tivtc. ttp. j x. jjo tradens, 
offiuium Ptr Diclcbofcbulfficlfren / OicicbOrtcb» 
«« i SXtldWeiijt / SXtltbs ppeger/ Oiti*«ain. 
RKnncr/ nullum aliud effc, quam in criminali, 
kus pratfidere, ober Ptn ®cab fupren / in civi- 
libus vero affidere, nec non in caulis debuo- 
rum extrajudicialircr decernere. 

"* 5 )ajj aucb Nfc DicIcbOvogc nt<b( omnimo- 
dam jurisdictionem admimdrirt, erftbtflrit 
«u6 bcm bap nocb htui ju rag bfc ©djiilibcif. 
fen/^oge ofet 3 nimci|iR imu tui rmgctnQb 
mali/ tonn bcr Dto&i fiaiitn. 
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OS* ol audi Mt Oto.uffit» Jtafprllcb Maje ii p 
pdl/alOcbcrpcO-Oaupi bcrSpripcnljcu mal» 

Irn Orrtn btp DictcbO fundatam intentionem 
paben ipui i alfo bataup OttMMfOn n-erben 
wolit i bap 3Dtrpdd>fIg(Pad)tt jprt Aaiftrlicbt 
fflajtflit/ inWftn ■Xtfdfl JUtlnpSfin omni- 
modam jurisdictionem jtDtricfi jtpaSt/ »n6 
nodi pabtn folle. 

©o ifl jcbod) allplt fftifflg (n ad» fumm- 
mcii bap forrol tn bn: ©labt M. al« b«ro ter. 
ritorio fngcfampf / barfnntn aucb bi|'c diem- 
f>of lituirt, «fn (?pr(amtr Oipar/ftin anbcrt ju- 
risdictio , quam qaz dependeat dc effluat ab 
ipfa Crfarea Majcdate, tanquam perennto- 
mnis jurisdictionis fonte fid) aimiA|ftll Oan> 
ntn^tro btp orti! aUttfiJcblistbadir jbrtr jtaf> 
pttfdbtnSRaitfidinnbsli abjttw / fonbtrn ti 
ifjut tin terq aio brn anbctn olle ©upttiorfrdt 
fpKt ilKajcltat / fn btm gaiietn M. territorio, 
quoad proprietatem cccblcfbeii. 3n|t;o uttr 
fff aDeln bfc Sragi mas ba« Qveinndjt dic df 
fise jura, Damaltii aujf btftn jstlnpoftn ued) 
Pcpalitu / aio berefr loblicbc ©tabi M mu ib' 
ttm territorio an bao Octidi gtlangi / aud) 

»on btn Di imifdnu Jfai|irrm mli aii|’cpnlfd)<ii 

privdegiis pegabti aorbtn. 

iOabann offcnbari »ub aup ben 'Pfunbbtlr. ,« 
feri gnugfumb iiivcriummcn icao fur ©rrrit» 
rtqfctttn anieqo aupgifiituirr mafjrn bic Dii» 
mi|cfc< JEaiftr / beo Mftn Jttlufiofni nod) g<» 
(jabi/ autb pfanbouitip pmgtliptn : onb mtm» 
lidDfriinb felbfge lingularia jura, minimi au- 
tem territorialis, vei univrrfidis quziiam ju*. 
risdiCiioqttwftn. 3n QSciratbtunj fbld>c fon» 
fltn mit anbern dcicrimnationibus , Epithe- 
tis & rlaufulis terre befefcribcn ujotbni. 

Jfonbcn alfo nunmrpr bfc Jtalf<rlfdi«3Ra< t7> 
Ufiin obrr bao ptflfg Diimffd) Dicid) nlcbi 
mtpttrO an pd) lifrnbann Dct3abt<n gtmtf» 
mt Siabt M. wtpfcinStt nsorttn ®aii f an 
aucb gar nfebo fage n/ bap folebt pfanbfcbajft 
Pd) UKfccro / bann Nt pfanbcrlcp diferte mit 
pd) brtngm/iuexicndirm ftpt. 8lt ebrfgt ju- 
ra fambilicb abtr bicfben gcmclncr ©rabi M, 
MiabliPg. Ita tamen , ut k S. Czlarca Maje- 
ftaie dc Imperio, pariter ut alia, fi quae habet, 
ea rccognofcat. 

Xiaarqtn nftbr jrtrn foD/ bap fn bcm pfanb» 
brltff; fonbtrlid) mu lu. F. grmctcfr / afler 3u» 1,1 
gcfiir onb D5«b«n<Ktl»ung btfdnd». Clau- 
fula etenim generalis per fe rcflringitur ad 
immediate przcedcntia, hisque limilia. f fi n. 

P tui dultu.ff. it tru. rin, hg. Philipp. Dec. 
ttaffti. n.u. 

Jurisque cft expediti, quod ea, qu* fpecia- 
Ii commemoratione digna exiftimantur, in 
Iperic exprimi debeant , adeo, ut nifi fpeciali- 
ter notentur, h lut data videamur, Auchorao. 
tcnfil. i ps. mus. t. Cravetta, confit Ut. num. 
tp. & ttnfil.pu.nu.it. ubi plura jura ad hoc 
allegimur. 
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Partis Quarta, 


flMttfl «Ifo babri) I quod h*c gcntrsfltu 
non probet hoc ipli ineflc, quod potell sb 
illa abefle ,pcr teit. i» L ntque multi, if. C. 
dt ftlitl. L ntn hoc. t. C. unit Itgit. I.fiif 
funflui- it- C. trhur. tut. I.f cum in. I.utft. 
f.ret.emt. 


Poteft autem omnino abefle ab bifee m:o- **• 
fis, ottt t>df«l/ jurisdittio univcrlalis, fi dica- 
tur eam refidere penes Dominos M. camque j 
vel laudi, vel privilegii nomine reeognofeere 
ab Imperatore, Quemadmodum, fite, Aftum 
in Collegio noltro, 6«n ao. Aug. Anno i6ig. 


Consilium CLXXXI. 

Monscht vel Monitli pttt ingreffum htrcdnts deUst, cui tcjuirttur'! . 

Pe renuneiutene (t iccejjsonis tenorum filttrnm sngredscnsium tn MoMjttrsum : & ju- 
tus ftlenmi tutus renuniutitnes jit vtlidtfitnt? per tot. 

Dolus vel metus tu renuntiationibus bonorum quando abejje cenfeatur} h. num.?9» 

Pe tnttlleBu Concilii Irtdcnuni, feff is- de Rcgularib. cap. 1 6. i num-76- 
Bos tn /lutus in Muujlerium impedientibus effigntri: & juonto t ‘ffc debett . i n, io. 

•sai&s asasa?»ffisiB 



1 giirfltn tnb JJmn/ ^)tnn 
^ N N.pnftU qndCtatnSur. 
t (?tn »nb •Otrsn ' tMM 
^ ... J9offra&( / ln Sadxn 6<r 

tturbtgen vSortceljdiufer jumT. wib ©. 3o< 
(anni* tn V. 9i<g(lt)au£ (n S. ang»qtbrit<m 
JTjttin annalt Sldjtrn rinS : tmgtqtn 8r«t» 
2nni F. ic- »nt $ran> Maria feabfna eott 
G.ic. al< fffitnlunt ^)mn Sfiriffcff Z feeli- 
gtn/ Jlntirlaflcntr (JfttltlMitbtr 'Jrtbmn rnb 
(Jrbrii i QScflagt* anttrd 1&ril« / bijj auf tit 
fldgtrifdjctriplic inclufivi an()<ro ttnjntltfct/ 
»n« Decano enS «ntrirn Doftoribus tn 3u< 
rifltn Facultdr gcmrtmr otitnfcbii! (n ‘iubtn> 
gtn ju Mftm Sub xibtrfibaffMt orbrii / taf rijlt 
fitrauff tin auffu^tlidlt decifion aufff(?<n/ 
#nt cb ttf flaqinbrii £ trm 21im>alt« inten- 
tion cttr aber Sttlgttatbnr gratetn QJtflag. 
tln bagtgrii fflrgtbratfctt ©Inrrttn btffn <je« 
gtiintn/tnftt tnparttijftb ©tttnrftn m()ri< 
(tn reclnn: 3!« &abm ttir ju gei? Mfrt WBIg- 
mtffigrii ®tg(fjr<n« / au* Wcfdrttrung tn 
lltbtn ©nnbriafrit/anjtteutt afta fambill* 
tnt mtt alrim 3ld|ibur*lcfrii/au*&i«>b«i 
collegialitcr »nt ganij irijfli* dclibcrirt, abn 
»nfn« (briis anbtrfl uld/f btfintrii Unntn/ 
taim taj (it gratroi Cgrf (aqfin/ non bno tui- 
tor (it angtfltlttr JUag / allttl ingS lofatfpro. 
tbtn vmt enibunbtn wtrbtn miifltn. 
i 9ann cbitel tS baS ilarcfc 3nfcf;tn Jat/aH 
teaim moltbrngtmtlin beber ©ci«.^)dufn 
£lag ( gnuiifamb fundirt , In ttm ndmblld) 
ttrilunt QttiiItlri(IcffZ. neben teri jitogra. 
nxn ?<flaarin/no(b rltr^unjfrats ^otbitrn 
gtbabr terni tu rinc tn tem©tnS()au$ T.tlt 
tsbtriat trm abtr In 6. 3i>&ati ter V.SXtgtl, 
JpauS m S. (icb aufftmbalitn- QBtltbc fambl< 
litb ifirts (itriigcn jjertn ^Qoteerp ^Infcbcltcn 
erlett / alfo tarauff folgtn »111/ ba(S nunmcbt 
au ttre (lair ebgttatfclt ©oitb bdufn / (al< tlt 
«njietifFlitb in communi, tam mobilia, quam 
immobilia bona bcffqen (inntn/vnt trbfdblj 


I 


at i Murittlltfce Jngibufit/ vel faltem legiti 
mam , ejusve fupplementum CCIl Oiicfcllltfctt 
©illigfrit mtgtii trfottnn fenntn. 

Cum nempe Monattcnumloco fili* aut n- ^ 
liz habeatur* ut poft gloff. in autb. ntfi rogati. 

C. ad SC.Trebetl.Corncus ibidem communem 
dici», ut Se Mattl». dc Affl» tt.decif 230 .num. 9 n 
& magis communem praedicat Boerius dettf 
3 S+. ac fequitur Molina, i. Hisfanor. fnmo • 
gtn. Ub.i. (ap. 9. num +0. 

Idque fecundum communem Canonifta- j 
rum opinionem, dc qua Michacl GralTus tn ^ 
fnttat. qu. 4 . licet Monachus Monaftcrium 
ingreflus, eximatur patria potcftate, non ta- 
men (uitatem amittit, fcd quoad fuum com- 
modum, fingitur adhuc effe in potcftate.om- 
niaque privilegia Alitatis retinet, pertexi. <■ 

/. Dto nobis. C. dt Epifcop. & Cltnc ubi Barr. 4 
in bot etiam notat, lUcirgiofos in teftamen- > 
to Sc ab intcftato parentibus & agnatis atq; co- 
gnatis luccedere, ac fi efTcnt fecularcs, quod 
&: confirmat Apoftilla ibid. hr.C. 

Conflat etiam, virgines monaflcrium in- 

S ellas, ipfohoc ingrcffii ic&fua dedicare ' 
eo, earumque bona monafterio ipfo jure 
acquiri, Hollienfis, in c. p refentia. num. 7 • 

& feq. d. probat. Franc. dectf. Heap . */. p. r. r 
Buri at. confti 6y n. if. lib. t. 

Sicque in monaflrcrium dominium & pot $ 
feflionem bonorum ingrefii, transferri. Bald. 
in antb. ingrtsfi. n, 19 . Paul, de Caftro, n. 8 . & 
Decius n. 7 . C. de SS. Eeclef. Socin. fcn. conJiU 1 
tot» n. 3 . lib, t. 

Harcque translatio &acquifitio non folum j, 
intclligitur rcfpc&u bonorum , qnz quis ha- 
bebat tempore ingreflus , fcd etiam futuro- 
rum, & poli ingr ertum ad cum devolutorum: 
quoniam quicquid acquirit monachus & mo» 
nialis, indifferenter monallerio fuo acquirit, 
e. cum ad monaflerium. d. flat, monaeb. Alex, 
confil. 139 . num. 9. lib. 2 . Curt jun. confil, 48. 
eirc.fin. lib.i. Rimin. jun. conf. jiy. n. 7 / lib. 2 , 
Proinde etiam, cum monacho vel monialt f 
poft 


Consilium 

ingre&na aliqua hxreditas ex ceftamen- 
to, fcu ab lateftato defertur : illa datim mo- 
I naftcrio acquiritur ,ro camque monaderium 
pro monacho fcu moniali fucccdit , quod Se 
dccifum videtur per concilium Tridentinum 
ffi. jf, de Reguldr. fdp. m. ubi cavetur, nemi- 
ni Regularium tam virorum quam mulierum 
licere poiliderc bona eis quovis modo quae- 
fita, nec nomine proprio, neque raonaftcrii, 
fcd ca datim conventui incorporari. 

£t licet Lrgidz communiter concludant, 
uod monaderium non poflit hzreditatem 
elatam monacho adire , fcd jus adeundi ad 
monachum fpc&ct, Bart. & alii ini. i.ff, di 
vulg. & pupiil . Bero. qui de communi teda- 
! c tur, confli id. lik.i. a. 9. 

Contraria tamen opinio verior reputaturi 
it fecundum eam , indiftin&e monaderium 
adire poted hzreditatem, monacho lea mo- 
niali delatam. Capra, confli. 49. n, id. & Jeq , 
U etiam monacho ignorante fcu invito , Ruin. 
(onf. joo. n. 7. lib- i, Alex, in l, 1 • $• per fervi . 
n. u. ff, de deqmr. peffejf. Riminald. jun. con- 
fil . H 4. n. S. (? feq, Ub, j. & confil.341 . n. 27. 
&feq. lib, 3, 

n 0 o fcijnfcf jcbotfc (f ngcgcn a parte b«r Srd# 

l»cn QJtfla^inbtrogldcfcdi jtarcfc vub In aU 
Itn 3 \(d)un ttol fundiru exceptiones ctngc* 
IKiibd rocrburcfc ti< furfltbracbit gdwj* 
Ucbclidirt, ombsc(lo|T<n t>nb juboDdi 3<Ug( 

{ iporben. 

* Primo enim vix probabilem dubitationem 
habere poted, quin tilia, monaderium ingre- 
di volens, hxrcditati paterne renunciarc pof- 
dt,idquc (i jurato fiat, monaderium porro 
% ab omni hzrcditatis petitione, fimilibusvc 
actionibus & remediis , quz alias liberis ad 
confoqucndam paternam hzreditatem in ju- 
ic prodita funt, excludi, idque per c. qudrn- 
vis. de pail.m d. 

H Quod licet dc filia matrimonio collocan- 
da loquatur, id tamen generali ca nititur ra- 
tione, quod juramentum, fi nec vi, ncc dolo 
przdiium fit, ncc vergat in difpendium falu- 
tiszternz, aut tertii przjudicium, omnino 
debeat obfervari. 

15 Qux quidem ratio quin & in propofita 
fpecie locum habeat, negari non poted. Qua- 
re cum monaderium hoc in cafu fucccdcrc 
non poffir, mfiex pt/fona monialis. Stilla 
jam exdufa fuerit per renunciationcm jura- 
tam , non videmus , quo jure monaderium 
, eam hzreditatem libi vindicare poflit. 

** Et quamvis hoc in cafu hxreditas non fi- 
li*, fed monaderio deferatur, & ita videatur 
dicendum dfc, ejusmodi renunciationcm ni- 
hil impedire, quo minus monaderium, (cui 
utpote hxreditas dcfcrtur)cx fuaperfona fuc- 
*V cedere queat. Pariter ut rcnunciatio mater- 
nz hzrcditatis a filio fa&a patri, in cujus po- 
tedate is cd, prz judicare nequit, ut tradit 
Cadreof. m L ult . n, 1, C. de hn. qud libet , 
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Acumen filia renuntiando facit, ut nec fi- t* 
bi nec monadeno, fcd alus a lege vocatis illa 
hxreditas deferatur: 'cum monaderium noa 
cx propria, fed ex monialis fuz perfona fuc- 
cedat: ut probat Andr.Fachin. lib. 1, contro- 
verf. cdp. a. pod Covarruv. ad d , c. qujmvie. 
d. patt. in d, p, 3, §» i. qui ibidem fub num. 3 » tf 
tradit, quod pa&um hoc juramento interve- 
niente h&um, valeat Sc firmum fit, etiamfi 
fiat eo tempore, quo filia ingreditur, aut in- 
gredi vult Religionem, ubi Bart, Bald, alios- 
que in eam lentendam allegat , & eos hanc 
opinionem intellexiflc ait, euam eo cafu, quo 
filia Religionem profeflura non acceperit 
tantum pro dote , quantum ex patris bonis* 

& ejus patrimonio percipere jure potmflct t 
modo congruam dotem ad ingreflum Reli- 
gionis habeat cx bonis paternis, 

Etpodea addit, apcrtifliml juris e(Tc, hx- »• 
reditatem monaderio non deferri : hzredi- 
tatem namque deferri fiho jure fuitatis , vel 
propter illud jus fucccdcndi, quod habet in 
bonis patris : huic autem juri monachum 
tempore quo potuit, rcnunciaflc, ac a ic ab- 
dicavifle fpem illam, Sejus fucccdendiin bo- 
nis patris : monachum idcirco cum profciTua 
ed Religionem, non transtul.ifcin monafte- 
num jus fucceflionis , quia nempe illud non 
habuit eo remporc,nudusqueac privatus tali 
jure monaderium ingreditur. Qua ratione 
non poted jus illud monaderio competere* 
nec ei hxreditas deferri. 

Nec jure monaderium aliquid ex paterni* 11 
bonis vel hxrcditatibus , causa monachi ha- 
bere poterit: nifi quod ipfe monachus po- 
tuiflet habere. At vero Monachus, qui pater- 
ne hxreditati rcnunciavit, excludis cda| jure 
fucccdendi, eadem igitur ratione , St ipfum 
monaderium ab illo jure propter ren uncia* 
tionem arcetur . confentit per omnia Ferdi- 
nand. Vasq. t om, /. de fueetff. trtdt , lib, i, $. 

1 1, requifit. Jf. n.f 3. 

2 )aaudj blt »lhr^< fltfclnurtd Qatt gvtif* n 
ftn fblr/tvurbc niraracr fetn btunZify 
ftrnfo j(r i <b<n in bcralrtcfcdi ©oh* -Oaufctn 
(injubringoi <nt|cblo|l<n / gulri^ feon ' ro<lcb<# 
eoeb bet notorifien »nb alltr Httn betanun 
©cmonhcif jutvibtr laufftn / aucb Mn 
dKnftlbfUn fdjdMicbfttjn/onbbtntntin grop 
ft invidiam concilir<n tf)tu / anjtfcfytn §Ut* 
burdjfcd^rbfdjflfffcnrlxrtjdulf^ ju macfli# 
(b(Rt ©(babcil btr ©tfcbltirtr/ (quarum di- 
gnitatem confcrvari, Reipublicz intered) 
txn ©<i|Ki(b(n f ommtn wfirbtn. 3 nmajTtit 
tbtn ttlitbc^ottnrartn ad aliud extre- 
mum gtlangf < vnb btn ®ot t«(>du|rtn 0 Ht 
©tiflubcn ((»d< subcrlaffen gdnQlicb vabot* 
fdl (abdi. Sic Valcntiuianus, Valens & Gor- 
dianus vetuerunt , Ecdcfudicos aliquid pec 
fe vel intcrpolitos adipifei ex bonis vidua- 
rum Sc pupillorum: aliter id Fifcus ufurpa» 
bat, L 20. C. TbeoA. d . Ipfcop. & C ler, 

R 4 Simii» 
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C. d. SS. Ecclef. in fin. ubi quxrit, an monafte- 
rium poflit refutare bona ingrefli : & putat, 
quod iic, antequam fint acquilita monafterio, 
puta, in ipfo ingreflu agendo, quod non ac- 
quiratur, Monafterio; quia in quarrendis po- 
t cft libi prxjudicare, licet fecus fit in quxfitis. 

44 Cum etiam Dn. Abbatiffa & Conventus 
accipiendo aliquot mille florenos vivente 
Dn. patre hujus virginis cciTerint, & vendi- 
derint jus hoc nondum quxlitum, minime 
jam pofliint contravenire, l.ficut. C. d. aci. & 
obligat. l.ficut. $. in commodat, ff. d. commod. 
I. quatitur. §.fi venditor, ff.d. adii. Editi. Cra- 
vetta, conf. 74. n. 7. Parif. eonfil 69. n. 20.V0I. 
3 * Koland, a Valle, eonfil. /7. num. 14. vol.3. 

4 V Quinimo plure* tenent, folum Prxlatum 
ad hoc fufliccrc, Decius in c. Ecclefia S. Ma. 
ru, n. 74. de conflit. Curt. jun. conf. 147 eoi. 
fin. Cravetta. conf. ira. n , f. Roland- a Valle, 
qui communem tcftatup, & hac de re pluri- 
bus & cx profcflo agit eonfil. ir . n. 23 vol.i. 
Fcder dc Scn. conf. 9. Auron. Gabriel. tn fuit 

46 conclufi tu. de legat, conci. 3. num 4. Burfat. 
eonf.ro. n.32. concludens, quod in tali remif- 
ftone juris quaerendi, fa&a per Prxlatum, nec 
folennitas, nec alterius fuperioris au&orita* 
requiritur: ut poli alios ponit Benedi&us dc 
Caftro Sang. in repet, extrav. ambitiofa. Pau- 
lina nuncupata, in pr. fall. 6 . Solennitasque 
tradfatuum requifita, fecundum primam opi- 
nionem prxfumitur intervenirte, ut per Bald. 
eonfil. 221. vof. 1. 

47 Et quod Prxlatus folus poflit repudiare le- 
gatum monacho fadtum, licet ipfo jure Do- 
minium acquiratur, faltem nili fit fccuta ap- 
prehenfio portefTionis, tradit Crot. eonfil. 119. 

48 n. 2. Ac item folus Prxlatus poteft repudiare 
hxrcditatcm Ecclcfix debitam, & alteri cede- 
re absque folennitatibus,ut decidit d. Puteo, 
decifrip • lib. 2. 

Hinc videmus , quod Prarlatus poteft rc- 

^ 9 mittere caducitatcin Emphy tcutx Ecclcfix, fi 
Certavit per biennium folvere canonctn , licet 
pofTct privari omni jure fuo recipiendo fim- 
plicitcr canoncm prxtcriti temporis, poft 
Card. &Imol. Jaf. inl.ferrut. C. d.patl & 
imi. contra luris. §, fi filius, coi 1. ff.de pati. & 
in L legatum, coi fin. d legat. 1. 

5 o Prxlatus item folus poteft donare novalia, 
qua; oriuntur in Dioixfin hiam, ex quo non 
funt re Ite Ecclcfix acquifita. Abb. in c. tua 
nuper, de bis que fiunt d Pralat. pertext . in e. 
quoniam d deam. 

J 1 Prarlatus pariter poteft facere conditione 
Ecclcfix deteriorem in acquirendis, quando 
res non funt d» mcnfa Ecclefiz, & nondum 
spfi incorporat*, Bal d. in auth. fi qua multer, 
eoi. ult. C. de SS. Ecclef. 

Simile videmus in filio & fervo, qui cof- 
funt prxjudicarc patri & domino inquxrcn- 
dis, licet non in quxlitis, l fervut. C. d. pati. 
Ronun. conf. ry coi. 1r.infin.voL2’ ubi di- 


fpofttio, L cum avus.ff. d. condit. & demonfir . 
limitatur non habere loeu in jure quxrcndo. 

QBann bann dn Prxlat, & ita etiam Abba- J 
tifla (qux in adminiftrationcmonafterii,pari 
jure gaudet, arg. trad. a Francifc. Marco, do- 
cif Pariam. Delphin. 9 r 3 • 1 Marta, in d. 

gtfi. tom t. f. Momalis. (cap. it.) hxrcditatcra 
vel Legatum jam Monafterio delatum ante- 
quam Monafterii nomine apprehenfio fiat, 
repudirm / eber (teb btffcnbqc&cn fan. 
tclrb notb nubw* 5^r<ajfr baben / mnn dn 
TUprlfTin mft fambr beni Gonvmr/ ducr j&r« 
funjfflqtn 3ungfra» Sdmjtffrr/ juratam re- 
nunciauonem, patri tum viventi fa&am, 

g<n §mpfabun3 ttntr ftarffidxn 0ummm 
@<lb$ approbin, tnb gtntm tttil nocb 
bngtmfp ) ob Mc femmeirenbc ‘iocbrtr Dtp 
2)d«<r$ ^obr vbc icbtn / bn& nffo bai ©orta* 
baup fn j^tem ^ftamen »a& trbtn moebrt. 
©ann dnmal rubifa/ Dn|? tcaii ptt ^)«t Dat* 
ter / Da^ fn0 funffrtq blf<« ©ort«()aup 
An nomine & inllar filix trben/ vel fal- 
tem legitimam fucfccn wur t>* / <x offtcrnantm 
©orr^ljai!^ fn fdnen alfo baar duc t>«> 
qlttcbtu nam()afftc 6umm bar.jtfdjoj]fn obtr 
pb<rla|T<n/fonlxrn jum^mgang tutu dn dn* 
qtxt ^lofterltcur iu^cfltlf 

Qui fanc incertus eventus, multum etiam 54 
operatur : ac facit, ut Ixfio nulla attendi pof- 
lir. /. conditionis incertum. 1 . C.d. pati. I. quo- 
ties. 11. C.de fideicommijf. I. de fideicommiffo. 

C. de tr ansati, l.fi ea lego. C. d. ufufrutl, adeo 
ut ncc Minor reftituatur adverfus cu , qux a 55 
dubio eventu fcu lucri fcu damni pendent, 
Franc. Caldas, ad l.fi curatorem, verb. vel ad - 
yer farti, n. 12. C. d. in integr. rtftic. minor. 

Et fpes fanc hxrcditatis, cui rcnunciatur, 
dependet a dubio eventu: cum fieri poflit, ut 
filia renuncians patri prxmoriatur, aut ut pa- 
rer ipfc adverfa fortuna vel cafu fortuito fa- 
cultatibus labatur. 

0o fdnfcen oiubetlfd) pnberfcfefMftb* 57 
(1 (ff/ tctldje pernuuelfl sdrrlfcber ^)ultf 5«no» 
cfxr ber ubrfgcn brepen 0dj»tftcrn fcalber aiv 
gt jo<3f n tutrbtn foden/ nidu nxnfg affuero bf<# 
nen / |lcb fur bi^mal ba^fn jtefrenb. 

3 )nb bcine / fo anfaro cx parte ber^tatben 
Q 5 <fla<jrfn ad elidendum b<jj lobf ©orr^^aup 
T.intention dng<fu6rr/fan fm gerfngflcn d# 
ufgen 2lbbrud) gtbebren / ncii nxgtn erffgev 
mtUrt ©offf haufi replicando bagtgen auff bf< 
gebradH/ bap ndmbltcb b(f< ^unqfran» 
per metum bnb aup ^orcbf tf)xt 6 ^)<rm 
ttxi/ |icb ccrjKcn/aucb feldjc^ mif btme beq» 
gtbracbr mtrbcn tvfU/ bap ftt/ nMt fbr bf< rtr^ 
jlctf 1'orgcbaitcn/ blrrcrlicb angtfangtn iiltoxU 
nen / onb an btc bcoorab gtfthworne ptrjucbf 
pngtrn fommtn / btpwtqcu ftt aucb bfc ff <b* 
^cnqcr nfcbr barbfcrcn n>oH<n/ bfp fic Urflltc^ 
babm btrcbr worbtn. 

®tntbtt\ (furndrtllfch propter prxtenfam 
enormem Ixfioncmj dolum intervenifle, Sc 
ideo 


im Partis 

ideo hincce renuntiationem edam juratam, 
irritandam dic, furgrgrbrrt miti. 

•g iCann rtftffcb 61 « Ixfion NtrtffimN/ ifl St* 
frii {rttobtn e» Corarruvia trraad 2 (nr<gung 
Stftfttfxn/ congruam nempe fufficerc dotem, 
nec neccfle cfie, ut filia renuncians acceperit 
tantum , quantum ea bonis patris percipere 
potuifict. 5 « foQ auri) {xrnaditr etrmlfKlfl 
gonlitbtt JDulffm refutatione Stf ©otittjauJ 
( 5 - JoSannS t<l V. JXtgul. prattenfion, fle* 
ton teritert Xnrrgung bcfcfccfxn. 

5$ ®tn metum aStr / »nb fsfiltdjrn 3 »ang 
SnrtfftnSt/vnS rca< Mf m« brra -Onm Z. ©. 
gani) bngutlf* |ugemtf)tn reirt / tfl dn »ntt* 
relfcn, t>nb IrNg nltbt wtmuilUtrd gurgrttn/ 
ntldKd audj ja nitbr gtrlngrt Bttfcblmpfimg 
ter antetftnbtn ^)mn 33 <rmant«n »n6 S 9 t?< 
(lantxrn gtrfld K 

©tftgr micb/rg foltt Nt rcnuncirtnb(3ung< 
frure inna Standfca S graclnr/ #n& nKbi 
gerit tinniti gtfdwortn (labtn: tft torb filtt. 
autr gnr nidji jufeblltffm/bafi ftc |u btm 23 «. 
jicfcr gtittiungtn mctfcn t tann Nt funbbart 
Srfatjrung mlr ficb bringr/bag bldbt fn gt»tf< 
ftnijaffrt ®dbt'Ptrfcn<n nfir gttn tlnffib 
ftbiBtrtn/aud) ofjnt ba« IcItbflKS tum nitinen 
gtntlgi fernb ©tftalifamt ftcb mamtmal St* 
giSr / tat) ti)tl!*e 3 nngfra»tn / bet) )j)rm 
^ecbitltlttbrn $(rcn(ag)StfonStr< reami i(f* 
ntn btt ^)ocbi(i(. 3 !tr< 5 ning folenniterjugt* 
flrfi wtrttn / tbtntr gcflalr Slmrlid) rrriiiai ; 
aStr nltmanDrtrfMnNgcrbanncnStro fdMitf 
feti i(>ur/ bafi fit |u btm -CJruratt jttungtnlitb 
gttrungtn rcottrn. 

®it ffncrn tn« auA (tMg nidti rfnbilbtn/ 
«arunib bift 3«ngfra» (nwlcfce etn bifUitN* 
gtn Sorfag grjjabr/in btn gdfllicbtn ©ranb 
lugtlangtn) fti brfdwcfcri fiaben foltt / j(;r 
runfftig trttbtnbtd iDttmt gtn /btre ntlilfdbtn 
granxn ©d)t»<flfrii tmb fciblgtr lltben 5tin. 
bern i bit feltlrt ju (prfialiung i6r<« ©ranb< 
fccd) ponnoitiMtnibtrlaffen/snb fftbtr gtrce!:/ 
baf fdmbrlKfcct [fjr 33 aritr : snb SD?i(«rltd» 
©nr / dm ©otifSauS anStlmbd faBt. QUtil 
ScfonbtrD j&rtln fo anfrtinlrctt ©uitim©t(b< 
)ut jUcflcrfltut gumnllig gtgrbcn morbtn. 
tfo Facium huc egregid ea, qua h liet Covar- 
ruv, ia nlelt ctf. quamvis. in t. ftrt. | g. j. 
n. 4. ubi ita feribit : qui Religionem proliuv 
ri vult , & ea es caula| paupertatem fovet & 
optat , parum lolicitus erit de bonis ad iro- 
naderium deferendis: temerarium enim clt 
judicium, fi opinamur eum averti a Religio- 
nis ingreffu, ne res temporales, patrimonium 
& alia amittat bona , quorum relinquendo- 
rum caufa, quz movet ad Religionem, aver- 
terer ab ea, quod abfurdum ede palam con- 
ftat, multis prxdidtus quoque Covarruv. pro- 
bavit Iit. I. rtfolut. ctf. if. n. 7. 
gj Imo etfi renunciacio ifta juramento p re- 
dito fiat hac appofita conditione : fi renun- 
cians ingredus luerit religionem, adhuc valet 


Quartai, 

& firma cft: ut dJ c.ttUdmvis. i. num. 4, 
idem Covarruv. diferte tradit, dum ait : Nec €i 
per hanc conditionem renuncians avertitur 
a Religionis profeflione, ipfc quidem fponte 
deliberans de religionis ingreuu , & pauper- 
tatem eligens, bonis & hzreditati futurar re- 
nuntiat ca ex caufa, quia religionem profite- 
ri vult: alloqui profedo minime renuntiatu- 
rus: igitur nequaquam impeditur a Religio- 
nis profeffione per renuntiationem illam, 
qua; manilellc Iit ex ea caufa, quod ingredia- 
tur renuncians religionem. 

Et quod dicitur, ruborem & verecundiam, 
ut & lacrymas arguere metum, limitandum 
cft pro perfona: conditione : Nam fieri facili 
poteft, quod rubor & verecundia aliunde, 
quam ex metu proveniat, ficuti faepe contin- 
git in mulieribus, in adolefcenribus vel alio. 
Mcnoch. /ifr. j. prtfumpt. u6. n 16. 

9 Kan »11 aucb Mfjorrtf gar nidjr j»riffl(n/ 
ba$/ nmnn blt bamalg rnnuncir<nt»c 
fram / nocb f;eurls« ta%i gcfragt / fit ftcb «cft 
antofl crfldrtn/ »nb mlr farren Smfrffd^txn/ 
Wftn futgclmcn metum, §ord?r t>nb 3 ,t,an 3 
felbf? gnugfam exculircmaucb/ &af? ftc fict> 
iablicbcn / gar mcbtabcr 
an j&mc fclbfl Nfcbwcrr / anjclgcn »i 5 rC t. 

Confert hilc,quod dolus non prefumatu r, ^ 
nifi probetur, i. quoties. §. qui dolo. jf. de pto- 
bat. Nam quilibet! pr Sumitur bonus, non ^ 
dolofus, L merito, ff. pro Jocio . omnino. C. de 
inoff. tefiam. Quodque probari debet dolus ££ 
indiciis perfpicuis, id cft, claris & manifeftis, 
probat i dolum. C. d. dolo. Bald. confil. ejo. 
i n quefiiene. coi. 2. vel. 1. quod efi repetitum 
cenfiL it*, vel. j. Sequitur Cravetta.cauyJ/. <. <57 
n. 1. & quod manifefta & urgentia indicia clle 
debeant, poft Bart. in d. I. dolum tradit joan, 
Sichard. ibU. & tanto minus dolus prarlumi 
debet in contrarium ftante publico inftru- 
mento, I, («m prtcib. C de probat. 

Et in terminis noftris, cum renunciationis 68 
fundamentum in juramento principaliter con 
fiftat, quod perpetuo fervandumeft, pecca- 
tum fi non foveat, exinde renunciationcin 
iftam fubfiftcre , licet dos minima, vel etiam 
pl.tne nulla rcnuncianti puella; numerata lue- 
rit, adeoque exinde dolum non przfumi,tra- 
dunt Corn. confil» 291. num. 3. vol. 4 * Fac hin. 
controv.Ub. $. cap. 24 . Parii, confil. 26. nu 69. 
cum feqq, voUj. Burfat. confil. 7/. n. #. vel, /. 

& confil. 2*3. n, 19. vol. 2. & faciunt quz tra- 
dit Kellenbcna. tr. d renumiat q. 4* . per tot. 

Pariter metus & vis non przfinnitur , fed 69 
probari debet, late Malcard de probat, vol. *. 
conci. ioj 4 • &n. 14. dicit, ad metum pioban- 70 
dum requiri veras & liquidiiTimas probatio- 
nes. Idemquc late firmat Mcnoch, hb. 3. pru- 
fumpt. 126. nu. 1. & alios adducit Paul. Chri- 
ftin. vol. 1. decif. Btlgic. 114 • n.j. 

Prarlentia etiam amicorum celfare facit o- 
mnem reveremiam & metus prsefuinptiont, 
Bartt, 
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Bart. R#ld. & alii, in t. transaSionem. C od. d. 
ttansaSb, Atcx. in l./i cum dotem. §. eo aurem 
tempora ff.folut. niatrim. Jaf. in §. quadrupli 
inft . d. aftiamb. nu. 63. Mcooch. i ♦ prafumpr, 
, f J< 5 - nwfl». ^ 0 * prafumpt. 12$. per tot. 

7 i Et quamvis in fratribus, & reliquis fangui- 
nc j undis, fiim de horum principaliter com- 
modo agatw» ncc etiam in hifce naturalis ra- 
V tio, ut experientia docet, eandem, quam in 
parente didet affedionem, facilius quidem 
committitur & probatur metus, cum agitur 
de rcnunciationis validitate, Parif. confil. 26. 
num.72 . vol. 3 . 

Sed in parte naturalis ratio,fccundum quam 
parens liberis fuis bene confulere prxntmi- 
tur, omnem metus fufpicioncm excludit, L 
fin. C.d . Curat, furtof. I fi a furio fo. in fin. ff. 
eod. Lifii quidem . §,fin.ff. quod metus. Bene- 
did.ii» cap. Raynurius in vttb. duas habens fi- 
74 lias. n. 2ji. cum feqq. extr. de tefiam. Et fan- 
guims dslcdio omnem doli & fraudis fufpi- 
cioncm removet, Com. confil. 36. n. 9. vol. 1. 

* 7 5 Burfar. cohfil. if. n , 23. vol. 1 , adeo quidem, ut 
Dodores inde omnem dotem, quam parens 
conftituit, lurficicntcm cllc cxifliment, Ma- 
rant. difp. 10. n. 21 , Dcc. confil. 303. n. 4. Corn. 
confit, 170. n.7. vol. 2. Ruin, confil. 1 2. n. 13, 
vol. 2 • Dcc. confil. 26. n. 2. Laurcnt. d Pinu. 
confil. 67. nmn. 6. 

7 6 S>k ant<r Exccptfon btfttfyt auff b<m 
Concilio T ridentino rocicfcti fesfion. a/, de re - 
gulartb.cap. 16. fllfo Ottllff. Nulla quoque re- 
nunesatio aut obligatio antea fada, etiam 
cum juramento, vel in favorem cujusunq; pix 
caufje valeat , nifi cum licentia Epifcopi, fi ve 
ejus vicarii fiat, intra duos menfes proximos 

■ anteprofdTioncm: ac non alias intelligatur 
effedum fuum fortiri, nifi fecuta profeffione* 
aliter vero fida, ctiamficum hujus favoris 
exprefTa renunciatione, etiam jurata , fit irri- 
ta, & nullius effedus. 

SbaMu(i&<in Wrgegrurfftfcc Advocat fdrtfcp 
ftn ffcw/ tutil DifcrtiMicbc 3)erjiid'f / 

»on Nm t J^crm Vilitatore btfi <Stf?<rctr.;0i> 
beni/ arntger ron &<m £mn ©rntral felbfl/ 
noti) au4t tcfj J^trm Ordinarii $urfll. ©n. 
confirmirt , »nb fo ftl&lgtn nicbr oorge# 
toerNn/bafi t>cro{jalfr fct|<r guiu* 
nldjflg v>n& ron recti fajf. 

77 £ d Iff fl&f r an.jmgre conftitutio T ridenti- 

fls, flttum itwn fbicbc rtdjr bcjtdjf t>nb matu- 
rius von btiwi Strifdjun suwr* 

*on&«i novitiw,w(d>on n>ircf» 
^ 1(4) (n tas JUoftcr (fngttrm<n/ mib 1» fcem . 
* ™ novitiat obu fprobirjoijr pcb auffjjalun / bo 
• fcbt^tn/qui ii tempore novitiatus renuncicnt, 
facere id debent fecundum formam in Con- 
cilio Triden?ino prxfcriptam, bftrotil rtb<t 

^gcnnjrtiijcr Scrjidjr/mcfcc <n bcm 5lIoj?er/ 
Cbtt in novitiatu, fonfcfNt Wr^tt » ntc ingref- 
fum monaficrii, &a &ifc 3 ungfaii& ftc noc& bb 
J &<•; j(r<ra£crm .^Jatrern &mfti fax* 


gttlgtit. 3«fb fflf / huncce noftrum cafum» 
fubTridentina conftitutione non cffccom- 
prehenfum, & fufficcre fadum illum efTc fe- 
cundum formam, c. quamvis, d. paft. in 6. 

©olcb<* m&cmejwn/ ff! afl&tro ju»ioct6o^ 78 

fen/tta^ cxCovarruviatt»e$n«/ va- 

lere nempe rcnunciationem» accedente ju- 
ramento , etiamfi fiat intuitu Religionis in- 
gredienda» > aut fi filia renuncians appofucris 
hanc conditionem, quod valere debl»t,(i re- 
ligionem fuerit profeffa. 

Pariter etiam Menoch. arbitr. af.436. n, 79 
3. feribit, quando cogitaas ingredi religio- 
nem, atque ita ejus caufa&prxtextu de bo- 
nis fuis inter vivos dispofuit : utputa ea pa- 
rentibus &fanguine conjunctis renunciando; 
Quod hoc etiam calu bona efficiantur ejus» 
cujus intuitu ifte renunciavit, dummodo rc- 
nunciatio jure communi infpedo, valida fit» 
vel fecundum ipfum jus commune rcnuncia- 
tionem non poffit revocare. Quod & appro- 
bat Emanucl Cofta nominarim Mcnochium 
citans, tradi, de rtmed. fubfidiar. remed 8f. ad 
fin, Idemquc fentit Vasqtuus di fitccejf. creat . 
lib. 2. §. !8. requifit. 29. n. 93. 

Et in fpccie,quo<l is,qui habuit animum 8d 
Ingrediendi Religionem , & adhuc in fcculo 
exiftit, quamvis acceptatus fuerit : modo ha- 
bitum noil fufccpcrir, donare poffit fua bo- 
na, etiam non adhibitis folennitatibua in di- 
&a Concilii Tridcntini difpofirionc requifi- 
tis, pulchre probat Gratianus in RotaMar • 
chia dcc. }7. ubi quoque refert, ita illuftriffi- 
raorum Cardinalium congregationem decla* 
rafic. Quod& app/obat Iohan.Aloyf.Ric- 
cius in Collelian. dectf. part. 2. coUeh . 434 * 
qui idem in praxi fori Ecclofiafi. decif..6fi » 
ipfum tenorem illius declarationis refert» 
eumque talem efle, atteftatur: an difpofitio 
cap. 16. de regularib.ftff 23. in prine, compre- 
hendat illum etiam , qui habuit animum in- 
grediendi religionem, & adhuc in fcculo ex- 
iftit, fcd tamen acceptatus, licet habitum non 
fufeeperit, donavit bona fua matri, non adhi- 
bitis folennitatibus hoc capitulo requifitis» 
Congregatio cenfuit non habere locum ante 
fufeeptionem habitus. 

Similisq; declarationis Anno 1594. fadhc, 
mentionem quoque facit Meoochius, d. caf. 
num 4. quod nempe fxpc di&um decretum 
Concilii Tridentin, non habeat inrenuncia- 
tionc antl habitus fufeeptionem fafta. Et re- • 
fte quidem ita explicatur prxdi&a conftitu- i 
tio Conciliaris, qux (ut Mcnochius di&. loc . 
traditj vere loquitur folum dc renunciatione 
fafla ab ingrcuo ipfo tempore Novitiatus» 
non autem quando adhuc eft omnino in fc- 
culo: nam Concilium ipfum i» cap. ry. ita fe 
habet : In quacunque Religione tamjvirou, 
quam mulierum profeffio non fiat ante 1 <$»' 
annum expletum : nec qui minori tempore, 
quam per annaxn poli fufeeptum habitum in 

prob»-* . 
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probatione ftcterir, ad profeffionem admitta- 
tur. Profeflio autem antea fa&a, fit nulla,n«L 
latiiquc inducat obligationem ad aiicujus re- 
gula: vel religionis, vel ordinis obfervatione, 
aut al'os quoscunq; cffc&us. Ha&cnus con- 
ftitutio : qux tota loquitur de eo, qui jam in- 
greflus efl Religionem , & adhuc pro feflio- 

® 4 nem non cmilic. Deinde in d. cap. 16. fubjici- 
tur (nulla quoque renunciatio , aut obligatio 
antea fa6ta) liare verba , quar funt continuati- 
va prxccdentis capitis , & implicant prxee- 
dent ia (ut arguit illa di&io quoque i. tutoris 
quot]uc ff. d. pact.) loquuntur de eo, qui jam 
eft ingreflus religionem, fcd profeffionem ad» 
huc non cmifit. Sicuti etiam lignificant verba 
iita fubfcqucntia : ibi : intra duos menies 
proximos amc proitnionem & e. & illa etiam 
verba : finito tempore Novitiatus, &c. & rur- 
fus ibi : fcd neque ante profeffionem &c.Ha- 
ctenus Mcnocluus, qui ibi ciiaiu ex profeflo 
Navarrum & Ludovicum Molinam , focieta- 
tis Jcfu Theologum, contrarium fentientes 
reluat. 

85 Et quamvis Menochius fibi contrarius', 
confil. jSS. uum. 7. vei. 4. coniuluerit, didum 
decretum habere locum in puella, qux adhuc 

86 in Religionem non efl ingrefla. Vnde Navar, 
magis iu fpecie confil. Si. num. /. de Regularib, 
voluit, quod donatio fa&a ab ingrefiiira mo- 
naftaium, ctii poffit defendi, quod non com- 
prehendatur verbis Concilii in d . cap. ij.& 16 

_ JfJf- regulat. tamen videri comprehendi 
' lub eorum mente. Imo plus voluit Cutierez 
in e. quamvis. d. paci. in 6 . in verb. dum nup- 
tui tradebatur, n. /. quod ingreflurus Reli- 
gionem , fi aliquibus diebus ante ingreflum 
faciat rcnunciationem, etiam non fa£ta men- 
tione futuri ingreflus, debeat fervare formam 
dito Concilii , Si ita confuluit,cffc faciendum, 

88 Maxime cum talis renunciatio cenfcatur fadla 
contemplatione ingrcfTus, & fub illius con- 
ditione, ut proinde tempus ingreflus fit eo n- 
fiderandum ex regula juris, femper effe infpi- 
cicndum actum , qua contemplatione fuerit 
fatrus, Bald. in /. fi pater. §. i]ui duos. n. 2 . d . 
adupi. & renunciatio a lua caula regulari dc- 
bc .t, Rota diverf, m deuj. 624. p. 1. & origo 
fit attendenda, l. 2 , ff. d, privil. Creditor. 

9 1 Sed ad hxc,ahaquc conlimilia inoppofi- 
tum qux allegari poliunt, uno verbo Riccius 
d decif. osi. ad fin. hoc iolum rclpondct, nos 
h.ibtrc contrariam declarationem, ac etiam 
ibidem fub n- 4. vorf, eat erum, feribit : quan- 
do iftx rcnunciaooncs fiunt ance ingreflum 
& tempore donationis, nullum eft jus quxfi- 
tuin, eas femper validas effe : t um alias infini- 
ti & vulgo paffim confuctx rcnunciationcs 
infirmaremur. 

p z Allcnfum prxbct per omnia Cafp. Anton. 
Thcllaurus, quaft. fo rtnf. lib. 2. quafi.jd. n, 
5. & feqq. ubi fxpius, ita in illullriffimo Pede- 

P3 uiontauo Senatu judicatum fuific refert* Et 
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hanc etiam addit rationetn,quiadispofitio il- 
lius cap. id. incip. nulla quoque, debet intclligi 
fecundum capitulum antecedens, prout dc- 
monftrant verba illa quoque & antea, in di&o 
cap. polita, jiixta tradita per Bartol. in /. 2. d. 
patf.Cavalcan.drri/jp. At tn cap. ts . flatutum 54 
fuerat, quod profcllio non fieret amc dccimu 
fextum annum completum: ergo de illa xta- 
tcintclligenda effe verba fequentis capitis, 
concludit. Ac licet in cafu, ubi virgines, ante 55 
ingreflum Religionis, imo & lpfius monafte- 
rii, folent facere illas rcnunciationcs favore 
fratrum vel aliorum de agnatione. Corneus, . 
confil. 272. lib. 3. Socin. confil iti. libr. 2. alii- 
que voluerint, neceflarium cflc conlcnfum 
monafterii, quia habent tacitam conditione, 
fi hxreditas rcnunciami deferatur, quxmo- 
naftcrio quxritur ; tamen quando iftx renuu- 
ciationes fiunt ante mgreflum monjileiii>cui 
ante ingrclfum, & tempore donationis, vel 
rcnunciationis, nullum efl jus quxfitum, ille 
femper validx funt: quia alus fcquerctur ma- 
ximum abfurduin, quod nulla: renunciatio- te . 
nes hodie , qux paffim fiunt , line illis follcu- 
nitatibus fubliftcrcut , fcd omnes eflent nul- 
lx ; ideo pro ifta confuetudinc & obiervamia 
capienda eft interpretatio, ne tot adus invali- 
dentur, & prxlcrtim.qma prxf umendum non 
efl, quod voluerint illi patres, qui concilio 
interfuerunt, in meflem aliorum manum ap- 
ponere , disponendo fuper contra&ibus, qui 
a Laicis, & inter Lai eas perfonas fiunt , licet 
lub occatione Religionis. Et Concilium lo- 96 
quitur hoc in cafu , quia intentio illius luit 
providere, ne monachi & inoniaies, qiKt fub 
prxtextu Religionis re nunciam, remaneant 
poflea nudi & bonis privati , fi non faciant 
profeifionc. Ideo jura admittunt donationes, 
fcu rcnunciationcs refolutivas, cafu quo non 
maneat donans in Religione. Qux funt ver- 
ba prxdi&i Cafpar. Ant. Thefauri, d l, n. t. 

(Quodque renunciatio talis ante ingreflum ^ 
fa&a, valeat, late etiam firmat Ant. de Gam- 
ma. deaf i7S.Sc in terminis Borgnin. dectf. 11. 
num. ny tenet, Decretum Concilii procede- 
re ,in actu fadto in no vitiatu, non autem de 
rcnunciationc vel tclbmcnto fa&is ante 110- 
vuiatum intclligi debere. 

Et cum opinio communiffima fit, quod te- a 
Ramentum cogitanusdcingrefluReligionis, 9 
nihil amem monaflerio reluiqueutis, robur 
obtineat, ctiamfi poflea Religionem ingre- 
diatur, quod multorum authoritate firmat 
CxvalIos,ff/>w. commun . contra cemmuu quafi. 

1 21. Certe etiam renunciatio, ame ingreflum 
etiam intuitu Religionis fa&a, valebit. Nec 99 
notabilem diflcremiaui videmus, cur Rcli- 100 
gionis ingreflus rumpere debeat rcnuncia- 
tionem antea fa&ain, non vero irritare de- 
beat tcAamcnuim. 

Et quamvis Ludo vicus Molina defuftit.cr ( 

jure. to/n. 1. tr. 2. dtfp. tjy. n, 14. u; & Marius 

Anton. 
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Anronios Mtccfatenfis, 9 £r. refol. lib. i. rtf$U 
ult. caf.62. differentiam in co faccrc videan- 
tur. quod tcflantium voluntas ambulatoria 
fit, usque ad mortem, l. 4. jf. d. dlim. legjt. 
s«a Aliter verti fc res habeat circa renuncia- 
tionem, quia, fi velit pernitere, & cgredi,jani- 
mus non ita liber foret: cum bona donata fint 
penes donatarios. Ac fi talis donans vellet di- 
fccdcrc, non facilis futur^lTct recuperatio 
bonorum, & multa pateretur incommoda li- 
tium, fecundum Navarr. 7. quod Oc in- 
nuit Concil. Tridcnt, d. c*p. t6. in fin. Quam 
etiam rationem attingit CzvaHus,/fw. 63. n. 7. 

<£< Ifl abt r bifer 31b<ififcfn 3»ingfra»m 
23<rjtdjf/ fub hac ipla conditione gcfi fc<(Kn/ 
n>« ad finem beffclbcn iufihcn; ibi, &ei <ft tn# 
fonbcr&rtf uu^momen »nb rorbcbolrm wor* 
Nn/trann I* na(frb(m2SiflM@£>rrrt/fn 
nufcrbcmdfem ,Drb<n rnb $lo|Ur ober anbcr, 
twra/ln MfWc&fm €>ronb ntcfcf wrblcibtn/ 
fonbctn :nid> *or $clc<f?er »)>roftffion/ t&tbfr (n 
b<n Ql'«lrH(&<n bqebrn tviirbc / ba$ mld) btfc 
3 Jcrjidjr nfcfcr Knbtn^fonbtrn mlr ba$ ienhjc/ 
nat nur mem <t<licbf«r^)m 5Jtr<r/auff f<lbb 
?cn Salfini limium wcr*ntf/gmii}lfcb fofi 
gen t>n& jn|?<bcn fofite. baljo-o bann trfolgr/ 
fcafj foldur aurfi natb tO?c(nung bcr 

Amborum contrarii? opinionis (utpotc ra- 
tione prohibitionis cellanrej jbrfn MfligM 
^<|lanb nnb %\hlr(fung t>obe.ob fuqlcfcb in- 
tuitu religionis ante novitiatum, Dccfc miC lO 
fctuier doirtttlon fcefdxfun. 

, #y Nam ita cxprcfsc feribit Molina , d. n. /4. 
eam renunemionem valere, qnx fit fub con- 
ditione profefiionis,fivc ante novitiatum, five 
in novitiatu fiat, & reddit fententix lue hanc 
rationem: quod talis rcnunciatio non fit dis- 
pofitio abfoluta,nec firma aut valida.mfi pro- 
idlionc fccuta, neque ullum impedimentum 
onmimOd* libertati profefTionis afferat, atq; 
aded nihil fini illius Legis Se Decreti obvier, 
Quodiplum etiam placet Lconhard. Leffio, 
Thcolog. Societ. Jciu, de lujlri. & lur. lib. 2, 
(Ap. 41. dubirut. 4 -n. 40. 

M4 Ac quoq, Emanucl R.odcncus,in qudJUtr.t- 
bui Regnldrruw, tom. 3. qu.<6. dtr. 1. eam fo- 
lum ob caufam iiritam ellc dicit rcnunciatio. 
nem bonorum, intuitu religionis fa&ani, an» 
* te ingrdfum , vel tempore Novitiatos ante 
completum decimum menfem : quia hi cou- 
tr.nftus ftatim privantes Novitium bonis, pof- 
fent polle j minuere libertatem. 

105 Nec etiam valet alia ratio Navarri, in dift. 
confil.7~ncxx\pcnc privarentur monadem o- 
mni fpc fuccedendi, cum tales donationes fo- 
■’ Icant fieri cum tot ampliflimis claufulis , tali 
1 H in cafu: Quando fat locupletem talcmq; do- 
tem virgo vel filia rcnuncians, intuitu rentm- 
ciattonis accepit , qux multonim etiam divi- 
tum lucccfTioni xquiparari polfic. Et porro 
magna differentia cft, inter renunciantem an- 
te ingreflum Se pod etiam in Novitiatu exi- 
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(lentem. Et it, inter donationem fallam ante 
ingrefium, & qux paulo pod ingreflum lecu- 
ta fuit, quamvis alias dicatur» quod paria fint, 
fieri in ipfo actu, vel ante adhim , fcd in con- 
tinenti, ut ed Gloir. in I. obltgdri, §. rurer, in 
turi, dtier.f. d. duUtr.tur. 

Hoc enim non procedit, datu notabiliter 
mutato, quod fit, fi quz monaderium ingre-L 10 ' 
diatur, & ita in loco facro, in habitu rcligio- 
[o, Si fub di fciplina vivat. Idcoquc jam quo- 
dammodo religiofa ac Ecclcfiadica pertona 
cficccnreatur, arg. tradit in decif. Rotx R.o- 
man. I, de R.egularib. in antiqu. fac. qua: feri. 
bitCravetta, confit, m. n.+.&fa /. ubi, quod 
novitius pod profclfionem femper f ui de mo- 
nachus fingatur. 

Sicquc Prxlattu Ordinis ed Pador ordi- 
narius fuorumfl.cgularium, etiam Novitio- 
rum, Navarr. Iit. i- confit, i. i foto amptrtn- 
ti. P. Paulus Layman. m qq. Cdnontcn.de trd- 
Idtis , & EccUfiefhcu y n. dJ7- 

Remanet ergo adhuc verum, quod lupra - 
diftum fuit : Notabilem fcilicet differentiam 
efie, & multo majorem rationem, cur ante in- 
grefium monaderii absq; anthomatcEpifeo- 
pi, five ejus Vicarii, altcrtusve (uperioris Lc- 
ciefiadicx perfonx, valeat rcnunciatio jurata, 
non vero ejus pucllx, qux jam monaderium 
ed ingrefia , & fub Novitiatu degit. 

<So felit aud) Ut Ittjlt «ception nidbtt fiftv „ 
ttrn t in Ctm 6(t ©t^nirifett 'Jtiplit fiefi nuff 
tinigttmbtii jittbt/ in mtld)rm^mS6ri> 
f (eff 4 ®. btm 5tlo|ltt T. fdjrijfrlirlt «wrfprc 
djcn/btif tt frdlqe ftfnt ^odjttr/fo firb bottftin 
fubeqrbrn reiOtniS qttetfl r turi anbttn brttjtn/ 
lit in tat V. <Xtqul(jau j tu !> (ommtn follrnr 
adrrMnqf qlticb t>airen mollr: mir ftrntrtm 
«n,tfq/ba&Wt3unqfriiw2!nn«8rancfftii Z. 
brrqntalr in NnSi^trttrOrbrn en6 a,ttatb> 
ttt JSloffer T. auffgrnommtnr rnb fur ?)toctJ 
grlaffin marNit (trtjx. »ann MfM ffliirernbrn > 
|a vfl iutrftnnrn qibf / tai oalqtPatfcitt J)txi 
z. ©mu NrSram (ffcrlffin/fold) frinrr 3ung. 
fraro irtbitr (ali, aujftfng<n>i|T(f gt^anNrt/ 
autb Nj«3ungfra« mit&tr Soneiiion in maf, 
grfagrt» Jtlcflrr grlangr / rafi (tr an6trn j&rm 
gtifilidirii ©d)B)tj1<rn qltitb gifialrtn nur N. 
iDa^rro taim ridlilg trfolger/Pa^ per jam fu- 
pra dedudta, & Deo dante, mox infra dicen- 
tia, fit grate 2frfnjfm fxp foldjrm Dtralid) in 
ollietq jnixrtleibm fdiulMg t aud) ncictrf 
nidud/bann tuas rrman tii<grffllld)c©d)nx« 
flrrn rueferer* tmpfjnqtn t juetforeeru fjaitt 
mtldiri) (id) akr aujf jar ctn jrrlngr» btlauf. 
fen ttnrb. 5Birnun6a«©art«()auf T.boj&tt 
Z. rbfefctaffr cnb btjjtn Nntttlafltntn mrlrlf/ 
d)en 1 adnern nidMd fufueben brrrdulgi: ait ' K 
Mnnntvirqltid)» nxiplrbiq md)t brfinUtn/ 
baf jtnigtr frnjtn 3ungfraB) iwqrn/ fo ,u ©. 
3o6aii/<n Ca« V. 9iqu[(uu|i fttb brqtbrn/ brp 
fer / <5tbfd)«|fr nunmtfir rnvaf «rfbrtm otr. 
btn finiic. 
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1|e 2)n& Nfctf ju&«M&r<n/ ffl buwigm/ 

dotem monafterium ingredienti debitam» ca- 
lem c(le fufliciccrc , quz vulgo monialibus 
tradi folet, Salicet. io autb. fed quamvis, fub 
n. 4- verf. & ad rationem. C. dt re N*.Jac.<LS. 
Gcorg. tn Invefi feud. io verb. quidem, in fin. 
i ( > Communis enim obfervantia & naturalis 
equitas fuadet, ut minus detur monafterium 
ingredienti, quam nubenti in fcculo» Bald. io 
itutb. mfi rogati, fu b num. u. C.adSCt. Trebel. 
& tn l Deo nobis, num. i. in fin.jf. de condit . & 
demon flr at. Fulgo!, confil.sj. circ. tned.Dec, 
in c io prafentta. nu. jj+. d. probat. Ja (.conf. 
na 43. coi. /. hb. 3. & zquitatem in hoc confifte- 
rc, dicit idem J A. mautb.fi qua mulier, fu b 0. 
10. C. de SS. Ecclef. quia quando tilia vult nu- 
bere, requiritur magna impcnla, ut inveniat 
maritum libi convunicntcm , cum tamen pro 
valde minori reperiat monafterium. 

Facit, quia cum dos detur pro oneribus 
’ matrimonii, l.pro onenb. & l. dotis f rudus. C. 
U4 de juredot. quod habet locum non folum in 
matrimonio carnali, fed etiam in fpirituali» 
quod per ingreflum religionis contrahitur. 
Salicct &J.icob. d.S. Gcorg dUi. loc. Socin. 
conf 222. tn fin. lib a. 

Longe majora onera incumbunt nuptis 
quam monialibus, ut dicit Covarruvias.6^. /, 
var. refol. c . 19. «- 19. 10 fin. 
no Quod & experientia docet , quia monialis 
non eget familia , liberis caret, non quzrit 
pompam, aut honores, licque dos a monafte- 
no recipitur pro alimentis tantum , & luftra- 
gio vitae, Bald. tn auth. res qua. fub num. 13. C. 
toinmun. d. legat. Socin- d. conf. 222. tn fin. 

Confert etiam , quod in dotis conftitutio- 
"7 ne plurimum attendatur Joci cnnluetudo. 
Cor n.confil 316. fitbn. 6. verf & boc femper 
mtbt placutt. hb 1. Ruin .confit, ia. num. 13. tn 
fin hb. a. Ca f, dc Grallis, deo fi 2. num.lf. de 
nt conflit, ita ut dicatur competenter dotata,qu* 
habuit dotem fecundum confuctudincin loci, 
Dcc. conf. ed. fub n. 4 • verf. nam convenit. & 
*** per talem dotem iatisfit ft-tuto excludenti 
dotatam, Corn. d. conf fub num. b. veif. fi ita 
quod de tam. aftinxat. Rot. deiffi 4&0. p. r. in 
ruent. ubi latiiliinc comprobatur, minorem 
dotem polle aflignai i lnoui di, quam nubenti 
iu fcculo, & Rot. denf.449 n. y.tn fin. pars, 
1*0 j. m reient. ubi dicitur, doccm,qux datur mu- 
lieri nubenti in leculo debere ede majoris 
quantitatis, quam ca, quz datur moniali, 
Mantic. de tacit. & ambig. conveni. lib . 4. ut. 
at.n. jo. ubi icft-tur dc communi confuctu- 
druc & obfervantia totius mundi, etiam quo- 
ad monaftcria,qux alus fucccflkmis capacia 
exiftunt. Quod idem Mantica de con\eiltn. 
#1 ' ult. l' olunt, lib. 11. ttt. H. n.fi. & feqq. repe- 
tit, & uitcr alia addit , tales efle mores totius 
Italia:, eosque fervari per omnes diligcntitfi- 
mos & prudenuifimos patresfam. ut Hliabus 
ingrcdicntibus nlfcnaftcrinm longe minorem 


quantitatem ex fu a fubftantia tribuant, quam- 
Ii nuptias contraxerint in fcculo: ex ratione 
apcrtidlma naturalis xquitatis, quiafcii in- 
gredientibus monafterium & paupertate pro- 
liccntibus, fecundum laudabiles confuctudi- 
nes mulco minus poteft fu»Hccre,quim Ii nu- 
pferint in fcculo propter onera matrimonii, 
qusr, ut cxpcricruu docet, funt gravillima. 

Et porro (ubjyngit,xquum & jullumcflc lj# 
ut plus habeat, q(c nubit mundo, quam quz 
nubit Deo, & ita fervari per totum orbem. 

quodque m urbe etiam Roma, 500. (curi, 
fcu coronari, congrua dos reputetur, quz io- U| 
gredientibus motufterium dari folet: tcilaiur 
illuftr.Card.Alcx. Ludovifius dec1f.63.rn.13. 
Idemque dicendum efle, ftante ftatuto fccmi-,^ 
narum exdufivo , quod nempe fuftiem, do- 
tem dari folitam ingrcdicntibus monaltcna, 
decidit idem Ludovifius, d.dectf fl.17.dr feqq. 

Et in terminis rcnunciationis Steph. Gratia- , 
nus dtfcept for tnj. iij. n. if. & feqq. ac etiam . 
Aloyf. Ricc. tnptax. var. refolut. rtjol. 347 . 

Nlc !aat dignitas tamiba', quia in munia- ,- 5 
libus non conlidcratur diftuittio nob.h taris,, 
fed omnes funtzquales, glolf. in c.i. mglejf. 
fin. ubi Abb.n. de purgat, can. prout euam. 
nec quantitas patrimonii paterni , cum clcge- u< 
rit in paupertate pauperi Chrifto famulari, r. 
nimis, el. i.tnpr.d. excejf. Pralat. 

Neq; cft attendenda dos alteri forori con - . 
ftituta ; quia a dote carnali ad dotem fpiritua- 
lis matrimonii, refpc&u quantitatis non bene 
arguitur per fupradift. Bald. conftl. tf6. ai fin. 
lib. 4. quia non confideratur cxccfTus in dote, 
habito rcfpc&u ad aliam dotem, fed ad jpfain 1,1 
qui & cui conftituitur. Rui n.conf s6 n. t6, 
lib. y Quare etiam licebit patri plus relinque- 
re tilia: nubenti in (ccuio), quam (i matrimo- ** 
nium contrahat, Bjld.w l. Deo nobis C. de 
Epifeop. & c /er. & tn autb.\iufi rogati. Cod. 
ad SCI. Trebell. Mcnoch. confil. 169. num. t. 
hb. 4. Card. Mantic. d. conjed.ult volunt. Ub. 

11. ttt. li.n. i$. &feq. 

Et hanc opinionem, tanquam veriorem 
magis receptam, &coufuctudioc approbatam 
non lolinn Italiae, fed totius mundi, fcquitur 
Rota, coram R« P. D. Pirovano Rom. Legat, 
a Sovenib. Ao. 1613 qua eM decif. 4to pari. 2. 
tn reetnt. 

Et liiuc etiam eodem intuitu aflenio Cs- 
tholica cft, accipere aliquid, tanquam pretium 
pro iufccptionc ad ftatum rcligiofum, Iccun- 
dum fe funoniacum efle; at vero pro fuften- 
tatione perfonx Jiquid accipere vel exigere, 
tum demum non illicitum reputatur, fi muna- . 
ilcrium inops fit, 5 : regula ordinis permittar: 

Sin vero dives fit monafterium, videtur efle 
limonia juris Ecclcfiaftici : quamvis contra- „ 
na diuturna confuctudo, quz in inonialium 
monafteriis obtinuit, damnari facile non pof- 
fit , tradente P. Paulo Lay manno, in Ibeolog. 
moiali, hb. 4. rr. it. cap. ult. $. 4. tit. d fimon . 
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K«m. ira tamen , ut modus non c> cedatur. 
Uade idem Laymann. in fubfcqucntibus do- 
tem moderatam cflc debere dicit. Adftipula- 
^ u«r Anton. Faber, tnCod. lib.t. tit. x. definit. 
*f. Stante cum Cnido Papr. detif.to. quod 
& placet Mcnoch. tonfil. 193. nm. 4. 

«i Ac licet foium e propriis facultatibus ea 
impendere, qux ad monafterii levandam ino- 
piam proluat, folius charitaris & clcemofynx, 
non mgreflus intuitu, can. quicquid. tauf. t. 
qtt. r. ex Concilii Toletani & Carthaginenfis 
nj authoritate. Quamobreni etiam jam pridem 
Concilium Latcratenle levere animadvertit 
in cos, qui ingreflum monafterii aufpicantur, 
tali quali nundinatione. Quoniam inquit, fi- 
monuca labes, adeo plcrasquc moniales infe- 
cit, ut vix aliquas line pretio fufeipiant in fo- 
rores , ne id de cartcro fiat penitus prohibe- 
ri mus,{htucntcs,ut quxeunque inpoftcrum ta- 
lem commilerint pravitatem tam recipientes, 
quam rcccptar, live lint lubdi:x,fivc Przlatx, 
fine (pe reftitutionis de luo monafterio ex- 
pellamur in locum ardioris regulx, ad agen- 
dam perpetuo peenitenuam recludenda:, cap. 
m quom.on, & e. quamvn jcficq. d. fimon. Idem 
ieprima Synodus generalis, can. 19. retat. ne 
quis admittatur in monafterium, per largitio- 
nem pecunia:, excepta ea, qux datur liberis a 
09 parentibus infor dotis, vel cum Ipontc quid 
offertur. Anton. Matthxus in Addit. adGuid. 
Pap*. decif. $ 0 . 

Confentit D. Thomas 1. 4. 100. art.3. in 
refpouf ad quartum. cujus veiba hxc lunr:Ad 
quartum dicendum cft, quod pro ingreflu 
monafterii non licet aliquid exigere, vel acci- 
pere quali pretium. Licet tamen, li monafte- 
riuna lit tenue, quod non fufticiat ad tot per- 
fonas nutriendas, accipere aliquid pro vidu 
perfonz.qux in monafterio fuerit recipienda, 
li ad hoc non fufticiant monafteni opes. Ha- 
denus S. Thomas. Qui ita demum (quod 
fortius cft) vult monafterium tenue porte ac- 
cipere pro vidu ingredientis, quando illa gra- 
il4 tis, id cft, ipontc lua oftert. Idem firriplcruat 
HofticnC & Abb. in tdp. quoniam, d. fimon. 
cum dixerunt, quod Ii monafterium cft tenue, 
poteft aliquid accipere pro vidu ingredientis. 
Sentiunt ergo ii mauifcfte, quodnil recipere 
W polTit monafterium opulentum, idcin aftir- 
marunt Angel. Clavalius in fitmmd ver b. finio- 
ntd. §. 4. & copiose admodum Rhedoanus in 
traft. d. fimon. part. 1. e. 29. num. 10. & ftqq. 
Quibus accedunt Sylvefter Pierius injud fum- 
nu verb. simonid. n. ts • Dyony f. Itb. 1. & 2. d. 
fimon. Navarr.r» trad. d. rcdittb. btnef Ectlefi 
4 . 1. torol. 30. n. too. qui inter multa Icribit: Il- 
lud etiam (de monialib. loquitur,) advertant, 
ne ex pado accipiant aliquid ultra id, quod 
neccfianum fuftentationi n.onialis , judicio 
cordatorum , ccnfctur. Nara ex pado nihil 
aliud polfqnt accipere, prxtcr illud, quod a- 
lcndz moniali fit neccfianum, Eo quod ei 


monafterium prx inopia non poteft tribuere. 

Si ergd aliquid ultr3 acceperint , vel fi dotem 
exegerint, quando monafterium poteft cara 
alere, illicite recipiunt. Hxc ille : qui idem re- 
petit in Apolog i. redit. Eui. monir. 14 . p . 41 S. 

Quam eandem porro ob caufam.approban- 
tur ftatuta & confuctudinet multorum loco- 
rum, qux hac moderata dote accepta porro i 
fuccdttone religiofos five mafculos five fcc- 
minas excludunt : Et fic de generali confue- 
tudinc Regni Fraucix Rcligiofus five mafeu- 
lusfive fermina, non fucccdit fuis parentibus 
Ic cognatis, nec monafterium pro eo, RebutE 
ad ordm. vtgn.gloff. y. n. di. 

Qux confuctudo etiam obtinet contra mo- 
nachos non mendicantes, ut dicit Maret.Tho- 
loC e. if.n. 6. do Qjjdrtis. idemque obtinet in 14* 
provinciis juris feripti, Rebuff.d. I Charond. 
refp. lib. t. i. 66 . cognati folummodo,quibus ' 4 * 
defundi luce clTio accrclcit, debent pro ftu- 
diis prxftarc aliquid ipfi Reiigiolo,ex portio- 
ne, in qua fuccelfurus erat, ut dicit idem Cha- 
rondas. In Sabaudia vero, qui monafticam ,4» 
vitam profclTus tft>fivc tacitc.livc exprefse.ut 
& monafterium, quod ingreflus cft, excludi- 
tur a fiiccelfione inteftati , in tantum , ut ne 
quidem frudus pro alimentis prxrcndere 
poftit, qiria debet aii monafterii lumptibus, 
aut fi ex mendicantibus, de publicis clccmo- 
finis. Barrii dt fiteceff. abinteflat. Ub. /|. tu. 6. 
n. 6. Cod. Fabrian. Itb. r. tit , /. definit. 30. & 
ibid . definit, j. ubi, quod in computatione le- 
gitimx non foium partem haut faciant , fed * 
neque numerum rdigiofi. Quod & repetiit 
lib. 3. rit. 19. defin. S. & definit. 2t. dt ftq , ubi 
quod nec legitimam , nec legnimx fupplc- 
menrum petere poflint. 

Erconfuetudincm.qua monachi a paren- 
tum, Se confanguineorum fucccflionc exclu- 
duntur ab inteftato, valere, nominarim tradit 
Covarruvias ad cdp. quamvis part j. $. 2 . n. f. 

Bufj bffem nun r&ur tiolfetoHef licto erfolgen/ , 
wunn eln 33afftr rtnt 'ioirtr <n dn Jtloflcr 
lagr / rnb j^r dn ftfir anf<ft<nftcfcc 21uffleut # 
gibf / 6umlf nltfcf aDdn ftc ton btm interefle, 

»ol tmb tfirlltb nact jfrrct Dltgd »n& OrDnuj 
vnrcr^dlrcn rnb (>lnau^ gtbracf f. finiNrn qu& 
mii foldxm interefie futndmlftb «btr ron brm 
Capital fdbf? Dem dn m<rrfiidK5 

iftuu werben fan/ aucb bamir b«b<| 

Me i<k&rcr/(b ficto In batf jUolterfebenaugcben 
3(fiut, »nb batf ©orr^auf felbff/ fampr beficii 
njr.jcfe^ftnbamlr juffiben/tnb utrinque bona 
fide rcr^c|lalf gcfranMtr »<rb/ba^ bcroglrictom . 
anfc^nllctoe 6umm / qux fc. dotis, & pdft pro 
omni futuro jure fucccflorio ge^ebdl/ accep- 
tirt pnb dn3<nommen/befonbtr« abet Datf vita 9 
crrltctoc irfiamene / barinnen folctoc* ncctoma» 

Icn be(?er Sortnconfirmirt.poft mortem te- * 
ftantis,ratihabirt,& inibi tnoiufterio rclida, 
iu bancf erapfungen / »nb baruber beftcr Sorin 
M( hxrcdcs lecu lares quittirt RKtben / ba^ 
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fotdjc -CtanMung/efc fl( gfctcb mU fclncm jura. 

M j mcnt bcflcrcfr / fcarniedi gultlg f<p«. 3 fl 
fradjmug ctn groffcr 23 n*crfifctb rnUa b<m< 
(ttb bcftnDcr/ ®ann ctn Todjfcr fur fict> rcnun- 
cirt, t» n& »aim ralt D<m ©ofra&auffotxr Mflfet 
%er(1tt)(r gt&anblcr mit ? tOaim nKUt 
fclbtgt* (in anprbcnltcbc 6unim ftaam cum 
iagrclfu vel poft profcflioncm C(tipf<ib<n/ tJltD 
tcn cf)r(td7cn 23 atr<r/ rotlcbtr Wlkicbt fonjtai 
anftw £)rffn fclncn ^6cbrcm guf< ®<lcgtti' 
(j<«f fcbaffm t>nDblcit><ltlidir jUnMt Dtp »brl* 
gcn 33 crra 6 g«n*/gnugfamb pcrftdxrii fcurun/ 
ca fpc la&trt t>nt> abjtaben laffa/ tof? a(. 
I c* uti inquc gcbalttn iwrbcn |oU/ fan auff fol* 
cbrn ‘3aU &a* ©ott&baup Difc €mrc b gat mcbr 
f>abcn/ ba|$ £><r rcnuucirrnbcn Viduer» inju- 
rata icuunciatio an jf>mt f<lb|t nicbdg / aud) 
t<m ©etfS&aup buS jus fucccdcndi llOib inte- 
grum fcijc/ t>»b bcvor|ictK- 

146 Non enitn cx aliena perfona petere poteft 
quisid,cuiipfcmct rcnunciavit. Rcnunciatio 
enim fatta ab iplo monafterio valida cft, vel 
ejus Admtniilratoribus, cui ex puella: ingrcf- 
fu acquilita luerunt ejus bona, juxta AUtb. m- 
ptifi. C. d. SS. Ecdif. Cft. tu prdjentu. ubi 
Dd. d. probat ion. 

*♦* Et dubium non cft, quin monafterium 
.poflit renunciat e juri acquirendo, ctli haut 
ita facile poflit jam qiu litum remittere, Abb. 
1 n c. i. & c. ftatuimut. d. trunsdcl. A Ici at. rr- 
fponf. 17 . 0 . »• Menoch. (onfil, 71 • n. 9. ac con- 

14I M- ' 9 6 ‘ n /'• Vnde&Johan.bologiKt. adi. 
fin. C. dt pud. num too. & 114. fcribir, fi cum 
confcnfu monallcrii fieret pa&um , quod in- 
grediens monafterium non fucccdat, tunc il- 
lud indiftintftc valere, 

149 Nec hic juramentum puelhe, imo nec ip- 
fius conlcnlus neccllarius cft , ut decifum in- 
venimus apud Seraphin. Olivarium, in dteif. 
Rotd Rom . iift. Ce repetiit D.Marta, tn Dt- 
gtjhi novijf. tam. 6. tit. Mondjlenum. (dp 9. 
Ubi quod in quxrcndis libi pi xjudicarc pol- 
iit, Se rcnunciatiohc per ipfuni fa&am, cnam- 
fi puellarum confenliis non interveuiat, vali- 

* 5 ® dam efle, concluditur. Cum regulariter tam 
juri de prxfcnti competenti, quam in fiuuiQ 

«5« competituro rcnunciari poflit. Nec vis rc- 
nunciationis,cx filiarum rcnunciantium con- 
Icnlu dependet ; quoniam monafterium om- 
nia, fine carum confcnfu poteft, cumque con- 
fenfus filiarum non fit neci flarius , parum re- 
fert, an carum juramentum intervenerit. 

Extat etiam decilio Senatus Lufitamx Re- 
gni, apud Anton. Gammam ,dtcif jj$. Ubi 
foror monafterium & religionem ingreftura, 
alteri fua bona atque jura rcnunciavit, & le- 
gitimam donavit. Dcciditurquc tale pa&um, 
ctiamfi juramento firmatum non cfiet, fcd fo- 
Ium parentis conlenfus acccflcrit,vaIcre.|Ete- 
nim bona nondum quxfita donare' poflumus, 
quorum probabilem fpem habemus, & cum 
tempore habili renunciaftct, nempe ante Re- 
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ligionis ingreflum, quando ille cafus adveni, ‘ 
in quem rcnunciatio collata fuit , negotium , 
de tempore convcntiohis contraiftum cllc 
ccnfctur, ad quod rctrotrahitur. Ibiquc Bla- ^ 
fius I lorcz. Diaz. de Mena, iu dddtt . dd d. T 

ctf. Anton. Gamnu notat, hanc dcrifioucai 


lingularem clfe, & quotidie in praxi conun- ^ 
gentem, qux disponit, quod filia confenticn. 
te patre volens Religionem profiteri , poiCt B 
absque juramento rcnunciarc lucceffioncm 
futuram, & pra judicabit monafterio , 
ea profcfsa obveniat hxrcditas, & fc jam 
quibus vicibus habuilfe in praxi & 
tcftatur idem Additionator. Ratio cft, 
qui monafterium ingreditur, paupi 
profit«ur,& a bonis temporalibus fc 
& ideo talis rcnunciatio valet, ctiain line j 
ramento, Riminal jun. ( onfil. 164. n. sj. ‘ 
faur. (]q founf. libr. 2. ijudjl. f 6 . dd fin. 

Magis adhu-c rcnunciatio monatl» 
da omnino eft , fi fuperiores adhibeai 
fuum aflcnlum. Conlbtautcm,Monial 
re fubditas Dominicam Patris Imperio 
Fraucifcani, fua abalienare pofTcMunllri Pro- 
vincialis authoritate adhibita, vclC 
M3giltri Ordinis, altcriusve potcftatc f 
ti, quali Pontificali, fiarbat .ufponf.d 
& (onfil. i 4 ,vol. 2. 

Ac Prarlati Regulares funt orginarii 1 
rutn triferiorum, habentes jurisdidio 
jure divino , quemadmodum Se Epifc* 
opinione Dd, licut & Epifeopi oir 
poliunt m fu os, qux Papa in univcrfaiciT 
clefiam ; nili in catibus certis, jure Lee Id 
eo exceptis, Eman.Rodricquez, 1 » qu 
regul. tom. i. qmjL 16. arr. 2. & 6 . . 

22. jrt. io. ut & qndfi. 2$. dtt . t. 

Provinciales item, utpotc aftiimpti i 
tem foliicitudfois Apoftoliesr, jurisdi6 
habent, quali Epifcopalcm, in utroqu 
cx jure communi, &<x privilegio, cai 
exercere pofiunr ubique. Roderic. d . t 
qndft. S9. drtic. /. & mn.s»qtidft.d}. artu. i. 

Sic Si ex coucdfionc Apoftoltca luncut V 
MWlba Fratrum minorum eandein jtirsdi- 
fiioitcm, in omnes furores S Clarr, & Ter- ■ 
tianas, quocuncqnc modo vocentur, quam 
ProteAor Ordinis, qui cx regula proprius cft f* 
carum fupciior, habebat. Roderir. 

17 dftu. t. ■ 'H& 

Et quamvis Marcus Antonius Gcnuci 
in pTdttic.tb. Ecdtf Tricenjrio 9. qu 21$ 
dat, rcnunciationern generalem non 
ad legitimam, ejus ve lupplcincutum i Ilfa i 
mcn opinio communiter K recte repro 
Non cnimpoteft rcnunciatio revocari prai 
tu Ixfionis,quia in ingrediente religione 
innuimus jam fupra, nulla poreft conii 
larfio, ctiamfi hereditatem opulentiffiinan 
nunciaftct, modico vil nihil retento. Cra' 
confil. 160. m prwc.V.i5(].d. fitui 
$ 19 . 0. 100. Molm. di Uifpdn. pumogtn. Itb. i 

"ti' 
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cap. 3. B. 27. Czvall. m com. qua fi. »</. Surd. 
ionfil. jff. nu. i. & feq. Ub, 3. Cafpar. Ancon. 
Thcfaur. Ub. 2. quaft.36. u. n. 

Et talis ccflio, quz fit conjundtis pcrfonis, 
favorabilis reputari debet, Aretinus. conf. 33. 
col.f. vtrf prttere a ctinm concurrit. 

Ex more etiam regionis hzc renunciatio 
juvatur : in ufu quippe habent, qui monafte- 
rium aut Religionem ingrediuntur, tales re- 
nunciationes confummare: tefte Cravetta. 
1(9 confil. 93t. num. s, Quo cafu fruftra Izfionem 
allegari probat glofl. m L fin. circa prine. C. d, 
W tn mttgr.rtfi.imnor. Atque in puella, ad mo. 
nafterium ingrediente, non intelligi Izfione, 
eum bonis cedit : quod ita heri mos cft, Ca- 
pyc. dtcifi ijf. n. 97- m fin. & feq. 

U1 33nb v>ix lettj n idw bann bafi fn 
btm (Sfyurfurflciuftuntfc B. cben btroqltiim 
©cmenlxu fttb b<j?nb</bd£ ndmlfcb btc'$dd>« 
rer/ fo tu mi jUofltr |u«tct)cii ^cmcfnr/ tnmt» 
tcr« jurato gegeu $mpfaj>ung einer «|Cwi|T<n 
Gummcu QMtf/ ftcb afler fcnnrm Qrrbfttoaffr 
tcrjcifectu orer bocfo mtt cctti 0orf*b<uijj fel bfl/ 
ven ben Alieni ober 2 ii 0 U»anbf<n bcrgcffolt 
ge^mfciet iwrbc bafi Me fo albtreit tn Hi illo# 
fter fjangn / ui funjfri $ »ber bifi/ fo b«b<rf<ir* 
kcbtiMt/ uidwnubrcrbtn feflen i audi Wffo / 
tnann fonbcilid) jf>r ®<t|]lictc Obrtafctr bar# 
*<in betwilwr/ »nwrtw!g«rll4? iCrajff Rabent* 
a vnt> necbr vnibg<(loO<n frertati fdnue /Jumaf» 
' ! len bonn unit oiol betrii|l ba^ in bein 0 (Pmi# 
bi|ft <it*5raif / cben bcfcb Idblicfi tm ?draud)i 
jmb in folebe 5)crjid)r / n»cbcr vou ©rtitlufcen 
iod) 2&iriicbcn /ctntgcr ^naeiffd $cf7c(r/ auefo 
l a raan foltfre* ifrun fou / btfei tii ctfatbadj» 
cem £iaif/<m mercflttterontufion.pneiibfU# 
ifcc ines, onb fct>t toctf auifefrenbe vn# 
ter ben ®fi(i(td?<n aucb SBrlclttben ©rdnbcn 
t*n& furmfcmcn ©tfcbUtbccn crwecfen twirbe. 
,4, Sicque etiam Cephalus, Ub. 1. confit. 1+6. 
u. 2tf. ici ibic, Monaftcrium ingreflum, habe- 
re liberam facultatem disponendi ao renun- 
ctandi bonis paternis, Dec. ctnfil. 3/. coi. pe*. 
poH prme. fub num 3. 

a«4 Et qui ingrelfus cft monaftcrium, non pof- 

fe dicere fc enormiter Izfuni , cum pauperta- 
tem profiteatur. Ncc monafterium ullam iz- 
fioncin przteudcrc polTc : cum fpe lucri non 
debeat accpere ingredientem, quoniam effet 
••l Innonra. Et quod moniali competenter dota- 
ta, non pollit renunciatio refeindi , quamvis 
larlio probetur, rcfolvic quoque Aloyhus Ric- 
ciusiw prax vdtur.ufolur rcfol.347.num.4. 
i«« Cum in ea non conliderctur Izfio propter 
vitam pauperem, quam elegit, poftBart.& 
Alex, late Aldobrand. conf 20. n.jt f. cum ftq. 
Dcc. conf. \i. coi. fin. r*r[ ult. non obfiat. Gra- 
i<; vett. conf 160. «n pr. maxime quando qms pro- 
ximus & dispofitus ad a&um ingrediendi ta- 
ie pactum facit, Purpur. m /. fin. n. 199. | vtrf. 
tttttui cdfut. d. paci, licet ibid. n. 194. dicat, 
tuuus ille rcnuucutioncm Heri cum confcn- 


fumonafterii,Gafp.Baeza,d. non melior, rar, 
dot. c. 14. n 30. quod in noftro cafu fadum 
fuit. Faciunt tradita Covarruv. in faptd. eap. ift 
quamns part. j.§. j.fub n d. ubi hanc fenten» 
tiam multis defendir, & inter alia ita feribit: 
Illud merito quzritur, an po/fit hzc rcnuncia- 
tio poftea refeindi ea ex esufa , quod gravifti- 
ma contigerit in ea Izfio; Hquidein opulentif- 
fimz hxreditatis fpes, aut denique ingens pa- 
trimonium przfcns fuerit rcrrulTum modico 
accepto, etiamfi ad dotem intuitu ingrelfus in 
religionem, fuerit quantitas congrua & zqua) 
Quz quidem quzftio folet i plcruque Jefini* 
ri cx his, quz de Iziione admodum enormi, 6c 
gravilTima traduntur multu in locis ad relcil* 
Honem contractus, etiam jurati. Et profc&& 

(i ea rclolutio cft ad haoc fpectem, & caluia 
adducenda , frcqucntilfune erunt retra darv> 
dz & refc indendae rcuunuauoncs, quz Huqk 
amonialibus eo tempore, quo Rcligioncua 
profiteri volunt ; plcrunqj enim fperantes ex 
fuccelfione paterna amplum patrnnoniu,auc 
denique portionem Icguimam nuxtmz zfti- 
mationis, eidem rcnunciant nondum accepta 
quarta portionis Icgitunz parte ; in quo du- 
bio procul gravilTima contingit Izfio, ac de* 
nique ea, quam enormilfimam vulgus vocar. 

Sed Decius conf. 31. coi. pen. vtrf. ult. uon ob - 
fiat. & Aymon, ctnfil. ito. coi. 1. in ca fune 
fententia, ut opincntur.nuHum cllc locum re» 
fcilfioni contra&us & p^cti, ctwin prztextu 
gravilfimz Icfionis, quoties renunciatio facta 
fuerit caula ingrediendi religionem. Hacte- 
nus Covarruvias. 

Ncc in renunciationc , quz donationem ^ 
importat, attenditur larfio, Hicron. GabrieL 
confil. i^6. n. 27. Cinn fu certum in donatio- 
ne , cum cx liberahtatc procedat, non attendi 
Izfionem, Dec. tonf W.m 4 Bc-rtrand. conf. 
mi. n.6. rol.2. Socin. jun. confiLb7.ru23.voL3. 

Quamvis in minore, ubi donatio fit ma- 
gna & line caufa, multi contrarium Icntiant, 
quos refen & fequitur Anton. TtlTaur. dscif. 
ii. n. 2. ubi quod minor reftituatur adverlu* 
immenfam donationem fine jufta caufa fadta 
extraneo, obtenta prius abfolutione a jura- 
mento, quod videtur fentire Alex, confil. IA 
n. 14 • Ub. 2. & clarius Jacob. Mandcl. conf 77. 
u.2j. ubi dicit, in donationibus confiderari , 
izfionem, maxime in minoribus & mulieri- 
bus. Sed id tum demum locum habere, quan- 
do deducimur per conjcduras ad interpre- 
tandum, quod intervenit dolus, metus & fe- 
duCtio. Idein not, Marcabtu. d. Angui \.conf lff 
30. n. 114 . ubi dicit, nt.Coi.fi advtrf donat. 
non habere locum, nili appareat de circum- 
feriprione , aut facilitate minoris , aut dolo 
adverfarii,& non fuificcre,quod fit donatum, 
licet donatio fit magna ; eo quod qui (cit fibi 
przjudicari donando in magna quantitate, 
non pollit dici deceptus re ipla. Cancer, var. 
ttfolut. Ub. 3. tu, //, dt rotundat, n. 23. &c. 
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CTBann mm («t «ng«Kj«tf ?Kecb«gtunb< 
gtgtinvmlgttn ta&o appliart, trlrb (id) cf)nc 
f*ni<rviib ftlbfi »rg«b<ti/6af au* ba« ©ot«» 
fcaiifi ju S ■ Sofjan In S. tvtgin btr brnjtn ftln 
■Otnn Z SuiigftatvSlAtcm nt*« mc&r ju 
forbtrn fiat* : tn CStbtnrfutig m*< alltln fic 
3un<tfrat»<n f<lbft / jnaat ofine iatfiung tkui 
Kiblldxii £lb«/fonb«n furndmMI* blt 8taw 
GSurttt vnb ba« garm Gonvtnt gtmrinfgd* 
«rncnttn ©bt«f)an|} S. £>rCtnS btt brintn Kc< 
gul S. Francifci auff Vcrgtjitnbt .^anblungf 
gtgtn ffmpfa&ung ioeo. fi. fambt ioa. fi. 
Jloffgtlt/ vnb gtbubKiibcrgcrtlgung/ au* 
*<r(prodj<ntr amvafjttfibaffi na* b«o litbt» 
<?Kcrn<S. 2 ot( abtrmaltg z»co. (I. fo «Inre 
(«b« aufSgttfngt / jfirrt 3 M«<r- fDitSittr.vnb 
©cfetvcf?«rlt*cn ©ii« cnb ©trc*tfgftit / ti 
fcric an C 3 uar(*afft / jUttnobim / Ifgtnb vnb 
fa(>r<nt<n ©lirtm md)« auf gtnotrmdi/ bar« 
iu fit lufprtdxn fitntn obtr (jabm tturb/ re- 
nuocirt vnb btjtbcn. ©iit «xtfprcdjtinbti) btt 
«nbtrn ffittt vatror. vnb niutKtlitfcin 3 trlaf< 
ftnftbaffi mtbtt »<1113 notbvll mtlttri jufu« 
«btn. Sub blfet gtfialr jjat md't allcln ®brn« 
gtbafcfcSUfutrtr vnbgonvtm ftirfitb/aU jfire 
Oiatblcmnun / au* an flart vnb von nxgtn 
«ffituoltmitlttr^iiiigftawtn/ (btrtn fit |icb/ 
al« ifitrr tingtgtbntr mgeaigntrtr €onvtnr> 
©ditvcficrganij vcBftnimtnliri’ binnittrigO 
i <bt rjm vnb fo cjfr dntr in fold) ©otrtfjaufi gt> 
tttntn / ficb alitt ©trtdmgftlr / fo Mc 3 Bm«t 
vnb ba> fionvtnr ftlbfitn bamal gcfiabt / obct 
nt d 111,1« gtfwl tn mcdtrt / ganijli* btgtbtn) 
fonbctn ti fcat oudi itbtrjm bcp CSaarfiifltr 
£>rb(Il« Commi(T..i,tis, Diffinitor Vnb Pro- 
vincnl , 0« mir rccldto 3 . onviflin vnb 2Btl< 
Itn bift» famoilid) gtfcfccficn/ ratilicirt, gurgt> 
fctiffin/ vnb vnbirfdtibtn £)armnb bann fo|. 
cbt* In aBnjtit gtlttn vnb jUajfi fjabtn muf. 
QBtII fiirniimbli* nad) atifitnili obangciogc* 
ntn Ipnf; btp Concilii Tridcntini tiftr Stt» 
liidnmit aufhrucf luter SSttviUigmtg foitbtm 
©onbliatifi ooigtftgrtn btfdjc|)tinaud) bifior« 
Vcfj Fpjicopi live ejus Vicarii liccng/ rotll btt 
jDtbcn S. Francifci, exempt/ vnb bein©cl|t> 
lldcni ©trvalt nictt vnbtnvotffin / in fttntn 
tvtg vonnobitu gcivc|i. 

I 7 J Prxlatus narnt]; inferior ab Epifcopo, qui 
haber Eplfcopalcm jurildliftloncm, potelf 
Authoritaccm litam interponere in alienatio- 
ne rerum Ecclclix libi lubjcfix , Berueb. i» 
truci, d. tfifap.furt. 4 , q. st. uum. icf. rtrf 
, feti itutiquid 1 ’iuUius tnfeuoi. tacic,quod ha- 
betur ut Clcm. uttendtuttt. cirt. prine, d.fiut. 

1 7 6 Mon. tt dicit joban. d.Tuttccremat. la. q. 
3. ut fuuunu. quod tn alienatione rerum mo- 
naltcni debeat adelfe confenfus Epifeopi & 
Abbatis, ac omnium fratrum, alias non te- 
neat alienatio cup. AbltunU tu. quujl. ».& ip. 

177 qtt. 4. tn vindilirnil/. i xripl tamen monafle- 
r;a privilc^iata, qux Epilcopo non (unt lub- 
jecta. Rodoinua, it tlitnti. nt.itilefitftic, 

ttp,u 7. n. <t.(f(. 


QUARTIS» 

Et quod fufficiit cOnfertfus miniftri» vd l,r * 
Prioris provincialis in fratribus mendicanti- 
bus, late Natta. emfil. 44 f» num. 27. &e. & in 
monafterio monialium, laf. canfil. ut, vol .4» 

© fff autb nldjf JUJWClffltn/quin hic adfuc. 1;* 
rit juftifTima caufa, in Dtm ndmMid) a0cr or< 

«n Der «tanisen ^(ollttfrawcn/ 

gtgen (Empfatjunij (in<0 jimlicbtii Q>tU$i fo fic 
per fupradedu&a tliC^C JUUbtrfpanncn/ etiam 
in confcicntia tcrbunfccn / jtcb afltr odrern 
(Erbfcbaffc fregeben / aucb in scgcnnxrHddn 
§aB febee Mfet Jl\(off<r» 8 raacn Infon 0 «(>dr 
cilicb 1000 p, cmpfanacn. 

t)1od) fitnncr iflnicbcaBdn ex fupradcdu- 
6is, fonbcrn jumal vigore fepediU. :sp. 16 . 
ftff. 2j » Concil. Trident. nicbr Cbcn dlt folen- 
ne juramentum, fo Me R.cnuncianrtn laifTcn 
mu|T/P0n nc^rcn. Cum enim ibi lanciatur, 
nullam renunciationem aut obligationem» 
etiam cum juramento, nifi cum licentia Epi- 
fcopi, valere. Inde a contrario Icnfu deduci- 
tur rite, valere rcuunciationem quoque inju« 
ratam, fi modo conlenfus Epifeopi, vel alte- 
rius ordinarii adiit. 

Argumentum enim, a contrario fenfu le- 
gis vel canonis cft forciflimum: quia dicitur 
mens legis, canonis vel (latuu , l. 1. §. hujus 
rei. dt effit, ejus cut. I. qut tcjhmento. §. mulier • 
ff. dt tejiument. ita, quod illud, quod venit a 
contrario feniu, habetur proinde, ac ii eiiet 
expreflum in lege vel canone Matth. Steph. 
in jur. leco. 29, lib. 2. * 

Et perperam , imo abfurde fancitum ibi- ,f, 
dem fuiirct,Tenunciationes vel obligatione, 
absque licentia Epifeopi non valere, (i etiam 
accedente Epifeopi confenfu robur non ha- 
berent Ac certe nullibi in jure proditum in- 
venitur, in alienationibus rerum ad monafte- 
ria pertinentium , & multd minus, quando 
juri futuro rcnunciatur prater conlcnfum 
conventus Abbatis & fuperioris Prxlati, ad- 
huc juramentum, de ncccfliratc accedere de- 
bere. Et frudra etiam fieret hoc, quia jura- 
mentum tantummodo perfonam jurantis» 
non monafterium vel fucccflbrcs,nili vernant 
hzrcditario jure, ullo modo ligat. 

©et) Wfem abee <fl« fn Pitftrm au4> n» 
nttbf pctbllbcn/ fonbctn bet (Dolfcdt^c 
«Odi z.<n fdnem ic/lomcnt Mfcn fdnen 
(crit/nocbtpcitcr^pooo. fi. m^dtiQltcbcr 
fcrrlgung au^gcmadjr/pnb batfutbci» IcbcnM# 
gcmfdb MfemiSorr^upan rtcbdgcn ©ulf# 
bricjfcii/ ioooo.fi. cfngcannporrcr/ barubet 
bcccctf fdne brtp ^ungfra» ^otbdtn/ fo bann 
Me a)?nrtcr »nb «ionpcnr / accedente itidem 
Pontificis Maximi & Patris Generalis bcp rc- 
fbrmirrcn £)rbcn0 S. Francifci, abgcorbnctf n 
Commifiarii Vtlb Provincialis confenfu , n* 
abmnaltxtliuiiixn/ bamligang vnb gar can- 
tent vnb jufii&cii jufti)ii. 3)nb von ffiiit /)crm 
Z. alltn femen Ctrbtn vnb Cfjcbfommcn / tn 
firlnen itbtttttn cbtt na* fclnmi 2b(Inbcn/ 

von 
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ren «egctt fcfinr ob$ft>a4fcr brtpm fn b(f<« 
95cjul-?)aitp cfngdibmmn(r3ungfran>'37*< 
(crn/nf*rt tm(ir/rnfcrira« ©*c(n te b<fcfct* 
GcnfoIIi fan ob(t mag/jufudimp begdjrcn/ 
no* lufotbern / folkn #116 wcHm. 3nfonbtr. 
tc(t fjat m an fi* b(r Sotbcrung ttr (Jrgdn- 
«11113 legitima: obcr finbltctcii 9lo&tg(burnu« 
exprefsc rctjfjcn. Hoc addito, banu fit mlt 
obgeboner 2lup|tcurung ren min an tmb m 
( rolgdi -Jdrcn/ gan« irol txrnilgf rnb luftibm 
fctjn folitn rnb aoBtn. 3nmajTcn fi( fi* au* 
vor blfcm/ laur rnrtrf*ftbll*ct 33trjl*r / in 
optimi forma rnjtgcn (jatcn. 

®d(6< iterata rcnunciatio rnbtrfcflMf- 
*trna* (fnanbetgtfoIgdrSUiliKtn / 2 on» 
»(IU< rnb Provincialium, per ea, qua: de ge- 
minatis, & ex intervallo faffis obligationibus 
ac rcnunciaiionibus ubivis obvia funt, (fn 
ne* mtS)r:r< robur rnbjtraffr gfln. Nec 
etiam jamdudum clapfo quadriennio, relli- 
tutioni in integrum, amplius cli locus. SiStfl 

berorab na* jiblctbcn Oe0 ®(rm Afdnc tutlf* 
li*( $tbcit/ne* (fn nambajfirt &ln!ugd&an/ 
barauff au* ial r4derlf*c itlfamcm / cie 
Sran>2J?uH(r / Sonrtnt/ rnb btme bertua 
ttnircfltcb cfnrcticfbtc brei; L. 3ungfram(n 
3o*ttm m<r abetmallgem confcns btp Com- 
miflarii Generalis acccpiirt,fel*c£ang(iiom> 
ntdt rnb gnr g(f|(ip(n / au* ficb jurnal tvi:<r> 
umb alia traitrn gorberung rcrjfgm/rnb ro< 
[fge renuntiationes , mft aBcil jflttn claufulis 
tribnpeld I alfo nullo prxtrxtu honcflo, ait> 
fcijo tra« fbrbcm fonnen. QBtil bcrorab pie» 


CLXXXL *l» 

ebm mf( Ktdjfjgrunbfn Setfarcfcf 7 bap ex 

gcneralifTima confuctudine, jureque permit- 
tente, M( ?6*rctn/m(f ducr rfngcrn 2uf(?tut 
bamt traitn ftc fi* txrfcdiratdi/ (n (fn Jtfcftee 
ge*ann)(rbcit fdnntn. Slftr abfr jfbc fum- 
matim rbtr 80000. fl. tmpfangdi. 

®ap au* (fn iHaftcr fefnm 0dff[f*(n <U 
Jlfnbdrn wmlgcr/bann Kn 3 B(l(lf*<n jirtxr» 
Iaflcn/b(|iSgf/'rnb(rann ba«.R(«fl(tfi* mff 
confens jdnc< Superioris fullfftlget <Erbf*afft 
begebm/ fol*« t»(frctnf*i« mtfir jufbrbcrn/ 
au* feln latfion jnpr.etendircn pab(. 

QBann bann {)(emit / auft obfgcm fugiti* «C 
$fngdcgt / rnb gnugfamb ^tnrrrrrtbrn trlrb/ 
m< In b(r0(gntrff*(n ©*ri|fi dedefediu 
juramcnti.ljrlione enormi(Tima,quodq; etiam 
juri futuro Ecdefiavcl Monaficriumrenun- 
ciarc non pofTit : -Junia! fol*cS (d}«r( in ad- 
modum jure controverfo btfftffd/ au* Bnfet 
J i(bb(n angebcuic $Dfefmmg/b(fonbcrt in pn- 
fcnticafu, fa itmn dn'ic*tcr fn (In JtIo(T«r 
Ordinis alicujus mendicantium fctllttlfll la|f/ 
rnb jfjr na* rnb na* vb(r bf( 8000, ji. jufidf/ 
ecnallcr&illf*f(f( nxgtu fTorr greiffen foU> 

211« i(;mi ttft no*nialrii btn enfer ebtgen 
Decilion e afi ndmbli* Ott z.mtlifltfce (Jrbrn 
flagdibrn gratum 2tb'ij|in unb refpeftivi 
alfuirtr. nf*« frrinrra lugtbtn f*ulbig' fon- 
btrn uon fljrtt angefidten jvlag ju(rl(Dlgm 
fcudi/fiiallmtg rtrbltibm. 

Quemadmodum fupra, &e. Aftum in Col- 
legio noltro, Calendis Odfobris, Anno l6;o. 


Confilium CLXXXII. 

t Minor tdverfus /intentum nn & quando in integrum reji nuatur vel «»»-4 n. I. 

O Milites Ordinis S. /johanms, qui vul£o Jeutomci vocantur , an Procuratores dr in In» 
dicto, drc. ej]e poffint } a num. jj. 

De immijjionc in po/Jc/Jioncm bonorum renuntiatorum a Filiabus, jl num. 34. 



I. N. D. 

i Cmnac^ronB(rDiiimf< 
, f*m JCalf<Tlid7(ii/ au* ju 
23ngarn unb ©i()dmbilo- 
[ nfgl. 3)ia|<ff. iBnftra allcr 
i@ndbt<j|!(n Sdf<r« »11116 

-CXtnt J5o*lobl. S(I*< 

ioffrabi jiiugli bm 1 7- 3ulH/ no* furlauf- 
fmbm ^abtei fn ©a*(n grai» ©orctljtx 
»on 6.'b((b(r©<f*n)l|lrfg(n uon 'J. 
rfnnrn an dn(in/ (Emg(g<n fnb »lb(r <?lffa- 
br*am / ne* Bnmunbfgr» SrJtelin #on i. 
tmb btrm 23ormtinb(rr 1 ©tflagd 21nb(r< 
?beil«/aiiffgnugfam(33«ndnmungallerftlt« 
^>.sr*d)( jubabm tcrflanbmer b((jtljftn/ ma- 
tura etiam defuper habita deliberatione, (fit 
0ne»rtfc<ll folgcnbm 3ufu>M publicirt tmb 
(riffcilt reerben: bap bebe flag:nb( © *n»t(Irm 
in aQ(/ tBdlanb ibrtb 2a:tet« ISilfidmtn ren 
‘S.ligcnb rnb faptdibr 3(da|Tmf*afft / €(- 
g<n( rnb <£ rbltjjtiu 1 ju jljrim rnb bna jrb<r 


N. I. C, 

gtbiifirdibtn £fnb<f(jd( |u immittiwn/b(n)((» 
bfgdi au* bft / ren idf nxllanbf S)(d<rf*m 
b(p3ungcrn ron “l.in Jfniio idaj. b(n i;.®<> 
t(mbr. b(f**(n(ti 2fbldbms/ auffg*ab(n< 
Sluiiungdi rnb anbcre accefiiones , ron bm 
i&cflagtdi jiMu|?(ll(n rnb (fnjuandronm 1 
2Uitr bl( rbcrfgr prxtcnfiones b(t ©*u(bdi 
bdangmbi / blrfrlbe ju glif • rnb (frunbli*«t 1 
23(rgld*ung rnbtr b(n *partb<r(n ftlbfl/ 
obrr In rnrtrfjeffitr (Smfltljmig btrftlbm iu 
f«rm(«r ipttr didftrl. 3)iaj((I. (£tfanbmu< » 
oupgtfldi |ti)ii felien. 

gumal alfobalb afl(rbt'*flg(ba*i( fprft 
Jtdjfrl. OTa|t|i. bfr auff ©drm b(r gratrdl 
JUdgtrfn allcr brmudgft gebdrnc Exceutoria. 

Ics (rfcir / rnb btm btflagtm iptfl fub pcena 
10. SDlartf l6tfg« 0blb</ (ruffli* a nbcfbplm 
trarben: inner btfflmbltn 3di obangeregter tu 
gangnen Sripdl/ rnb btro 3nnjalf (fn gan? 
rrUfcmnidi 0cnugcn ju!af|i<n. 

s 4 3fbe« 


r 


m Faktis 

3«bod» «n fto« fd>ulbf$«r parition aujf fd* 
ttn 0 « ©rf lagdn dn aD<r tmbtt(&flnty|U pe- 
tition pro redi turione in integrum, vel in e- 
fcntum pro declaratione fententix, vel pro 
alio qualicumque remedio juris» nec non pro 
eommiflione, &c. ctngtrdd» • Dnbbatdujjr in 
©naDcn t>on bn« Decano bnb anDrrn Dodo- 
ribus t<r3urfff<n Faculrdr gmidtirt -Oo&ov 
©ctoul su^iiblngtn bt^efjrr morten/ wit/ 
bb<r bnftt / (jdbor In Wf<r ©ad) mi(jfii&rllc& 
twrfcrilgK* Qtaxncfcn / nocbmal obtrtbt&mc 
n<t»c diifommcnr pecition ali<$ Siag emo* 
gen / aud? fb t»0l in pundo petiti reditutio- 
nis, al$ fcntentix Cifareac, juxta Reorum in- 
tentionem & conclufioncm declarandae , bn* 

fir SXttitIUbtt ©utadjrcn sanis bnpari Jcijifd) 
mfjctdn teolnn. 

i 2U0 foaben tblr ju ji&ulDfgmi golg btfftn/ 

folaque juris & juditix habita ratione, nod)' 

, mal in tmfitim Collegio Dlfc fdmbilldx Aden 
ficiffiS abseUjVn/ fonOttlld) abtr nddjflgrfair 
jtvo $ragtn rcifflleb <rn>og<n/bnb fo lati Dic a> 
(?< (benandid) bon Dcn^cf lagitn <0«*n 
munDcrn / ftn tftatmn jj>«* bnmunbfgmpu- 
pilli g<fud?f< reditutionem in integrum) b<» 
langtn t(>ut/tnf<r« iJdW anDcft nlcbr bcftnbcn 
f ommi/ban ba& fofcbr in fdnen twg ffacr greif, 
ftn/ fbnNrn gdniilid) aba«fd)la(j<n/& itacon- 
(equenter e i allcrOtng* bet) Dero «nraal »ol 
aujigcfprocbntr »nD ga»ij aQcr Q^Dlgfcu 
iwjfcr$nbuM&dl tctbldbcn mu(fc. 

i 5£ann att afl$l< / erfiemJ/ in obadjf nem# 
men : Quod Minori, Ecdefiae, vel altis mi- 
noris privilegio gaudentibus competat redi- 
tutionis benchciOm adverfus quamcunque 
fententiam , etiam judicis majoris vel Pnnei» 
pis, vel adverfus adum judicialem , ex quo 
lafio fucccdit, /. etfi fine §. item, fi non provo- 
cavit. L mtnor. 9. & i feq . I. tn taufit. ij. $ fin. 
& l ftq. I. minor. 96. i. Proftt.+z.ff. de tntntr. 

£ Ed & ratio: quia quicquidcuin rr.nore 
gedum ed, reditutionis beneficio reic indi- 
tur, 1 . 1 , l. ait Piator. 7 .ff de minor. 

^ Sed ita dicitur gedum, quod in judici o mi- 
nori fuerit prarjuaicialc,ficut in cotnradibus, 
Indeque pariter ad fententiam, & ad adus ju- 

^ dicialcs reditutio extinguitur, Vnde cum lar - 
fio poflic contingere in ipfa fententia, vel 
quia non portavit, vel quia non allegavit, vel 
non rede propofuit, reditutio concedenda 
erit ad hoc, ut fiat redudioad illum datum, 
in quo ante larfionem minor vel Ecclcfia erat, 
ut docet Bart. in l. 2. Cod.fi advtrf. rem judic. 
n. f.Mauric. de refiit.in integr. cap. 229 Re- 
buff. m. tom. ad LU GaDic. tit. de uftit. art . 
I. glojf. 1. n. 44. Quam eandem fententiam 
multis confirmat Petr. Augud. Morla, in em- 
por. jur. part. 1 . tit , /. d. in integr. refivut. 
Et fimul ibidem contrariis rcfpondet , can- 
demque ampleditur quoqijoachimus Myn» 
finge r, cent. 4 . obferv. 21. 

0 Perpendimus porro etiam , quod regula» 


Quar.t*, 

riter minor redituatur adverfus fententiam 
contra fc latam, non folum fi prattendit fe 1»- 
fum effe, vel propria facilitate , vel dolo aut 
culpa adverfarii fui, fcd & ob iniquitatem ju- 
dicis ex dolo vel imperitia ejusdem caulatam, 
utpotc , quod attentis probationibus iplius 
minoris, fententia debuerit proferri pro eo, 

& tamen injude contra illu fuerit lata, quod- 
que eo in cafu polfit quidem minor appellare, 
h velit, ad hoc, ut alius judex ex iisdem adis 
fententiam feret in fui favorem, prout judi- 
tia pati & expedire videtur , fcd concedatur 
etiam eidem adverfus talem fententiam , per 
imperitiam puta vel iniquitatem judicis (prz- 
fertim, fi nec appellare poflit) petere in in- 
tegrum reditutioneni , ad hoc, ut ex iisdem 
Adis, & fecundum juditiam, ac fi prima fen- 
tentia nunquam lata fuiflet, judicetur , Bart. 
Cadrenf. Salicet. & alii, tn L 1. C.fi adverf rem 
judic. Sfort.Oddus, d. refiitut in integr. part. 
j. qtuft- 7 m. art. t . 

Quo intuitu etiam Marcus Antonius Nat- 7 
ta yconfil jif.n st. fciibit: quod reditutio in 
integrum adverfus rem judicatam non poflit 
competere minori, mfi altero de duobus mo- 
dis. Vm*s ed, fi minor fc pratteudii Ixium ex 
fententia, eo quia dicat, fc habui!]!- pu ba- 
tionesante fententiam, quas fui facilitate o- 
mifit facere, quod diligens pater t.imdi-s non 
fcciffet, & petit remoto obdaculo lentemur, 
fe reponi ineo datu, in quo erat, quando 
poterat facere didas probationes. Alter mo- 
dus ed , quando ininor ed lafus tautum ex 
fententia, & Ada dant optime, fcd fcnrentia 
debebat ferri in favorem minoris condemna- 
toris, quum lata fit abfolutona, vel c contra, 

& petit tunc fe reditui adveifus didam fen- 
tentiam , ex primis Adis , perinde ac fi lata 
□on tflet. 

SBann man nun D« QJrflagtfn petition t 

pro reditutione in integrum, Durcfcaufi bcfi* 
t»(C/aucb Wc rationes, Darauff ftlbf \tg«gtun# 
Dcf/cva<a<n i^uf/bcfinDtrftcb gatmii/ oap 
fle QVIagtev wa* w<mt subenxiftn/ fid) tu 
bf«lg macbcn/oDtr fonflcn nett**/ fo ju« 
bot nlctf clnfomcn/ rudar aujf Dic ^a|>n 
rcu/ biitptiilgtr dnigt brgrunDtrr Anrcaun^ 
rfiun/ Dab bon Dtn ^rarojUdgttmtn bbtr» 
eiKf/oDcr (inucrgangtii/ fonDcru <i metten D it 
iBrfadxn angcmabrtr icditution afl«n biiD 
Durdjau^ cx prioribus adis tr&olef. 3oraaf 
ftn Dani» D<r ncnxn petition pro reditutione 
in integrum, pag. 9 . §. Du lagicit ncmtmn 
t>ip/ it. gttxrcn mtrD .< au^ Dcnert adis 
©djrlfficn i fb Dtr Scam jvldgtrii^ Jnplic »or# 
fecrgcgangcn' fiifonDerbai cx padis dotalibus, 
& tcllamcnto p.ucrno, Df( Dcciiion lupa 
petitione reditutionis in integrum, &c JUfJC» 
bcn. A)a^<r Dautt roolfolglid) juf4j|ic|fm Dap 
tu\t gcfudjrr redituiio III edectu cuiig 0at)!li 
Da^ocbgtDacfjtt/bnD roi< tofr ocaicni 
rmn/ fn gcofftr 2fnja^ btrfambldtii jUifcrifi 
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dKn ftricb# /natfc gt&abm: <mbjt* 

fl<r ^yamlnfrung aUtr Aftm t>nb 6 cbcfffr<nf 
vctfa^re garm btllfcbc 2 >rf&dl fyndicirt, tnb 
ciuwtbcrs cfncr tmtwanfwenlfdxn fparrfxri 
HcbMr/rbfrctknS/ 2 >nr(rf?an& obrr bcreglri* 
cbcnb<jud)rtfl«/ aucto blfcrn fublimi, fuprc- 
mamc]; juftitiatn rcprxfcntanti judicio, gang 
«mtocbdctorlicto »frb / ju»ot aufat * 

funbft/Mb b<r (itg in rem judicatam gcgatl' 
gene ^rrf»df/flujf« Idngfl funbbarrn/rnb ju* 
t>or vner 6 <bl<d> rractNn gunbaiwnrtn fclbfl 
alkrNnj* juptrnfcfcrfn / bk condcmnation in 
<(n abfolutori ju meramorphofircn/ »nb fflff 
m(r truMfetodetoer disrcpuution, nunmc&r 
friblflt* \dbwaxn jumadjen/fb juror furire^ 
gc()aifcn/ barqqcbtit trortxn. 

9 <£* i|l aber (jinscgm funbbarrn rnb wok 

9 <rf<()<n<u 9 k<totcn 6 / quod adverfus fenten- 
tiam Principis vel in ejus Auditorio latam, 
non admittatur quis ad petendam in inrcgru 
rcftitutioncm, nili ex caufa oiniflz allegatio- 
nis, vel prxvnricationis Advocati: ut cft text. 
expicflusi» L minor , 18 . §. fitn Aut tm . / . Q . de 
miuonb . 

e Quodque reftitutio in integrum adverfus 
fcntciuiam Principis denegetur, nili proprius 
error & imprudentia ipfuis Minoris adduca- 
tur, aut quod Principi aliquid falfo fuggeftum 
& per obreptionem fenteutiam obtentam cf- 
fc probetur, non fi judicis imperitia, iniqui- 
tas , vel injuftitia (qux in tali loco minimd 
prxfumi debet) adducatur: docet Oddus d . 
tr*cl pArt.t. qiuft.72 Ait. 3. 

\i iDflfccro bann aucto m b<r ^affttf. Sam* 
imrqcnctortorDnung. p * rt .3 r.j/.cxm -Ocrm 
(Sdmmcr.OvIttrcr rnb 0 «ijftijtrn anNfcbku 
trirb/ m puncto rcfticutionis trlbtr Mtrri&Clf 
bcjj $ 4 if«i.<Sammcr.krfctof* em fk(iT»s<* $ttv 
fc^en sithaben bat? folcfcc rtftitutio nictor calu- 
mniose ebtr g<f%licto<r «rdf bc^e^rr / aucto 
«rami fclbt^e au|j 2 )rfadkn / fo tornuf)!* tn 
0 frtctoi*(jMnbtln au$qo«jca vnb deduort, bo 
<jc|)rr rrurcen (clcfcc tu femen tvnj iu*f|Iarren. 

, Quodque in Camera reftitut 10 t omra fen- 

tentiaui, & quod minus parcatur cxccutoria- 
libus, licti haut pofiit, nifi ex noviter dedu- 
cis, non ex dcdu&is antiquis, notatur etiam 
in dcciliombos (eu PrxjuiiiuisOrncralibus, 
§. roftitu: to in integrum . 

and) gUfd) vbet mBnlrc ^cio^cne $iv 
f(>c«In metor tm iftamcn )br<rJ\ai|crl. QKaj ln> 
pcratorisvc Auditorio ober Ovcicto^-Ooiifra^r/* 
fonbcrn rordiiem anbcrn rmjjcrnDitctorcr auft# 
Qtfalltn / vnb anjtqo prxtcxtu minorennitatu 
tarn-ibcr Me rdbttitio in integrum btgtfyrr 
irurbc;muf?c jecod? blc Ixlion, vnb bafi if;ncrt 
^efia^ren t>nr<dx ^«icbcfjfn/ rbtr tu majfcn 
ftaref. ia ^ar m^cnfdjcmlirij betvifen truben. 

Etenun priusquam adverfus lcnccutiam 
Minor redimatur, onininfe ncttifccft cogni- 
tionem Ixfioms prxccdcre,& de ea prius ap . 
parere debet, quod ille lucius lit. Ac liquidem 




principaliter adverfus fententiam reftitutio ' 
imploratur, plcnifiima cft opus cognitione, 
ut judici conftet,quod jufta occalionc minor 
conqueretur, /. ulr. C fi minor ft dtx. U 
quod etiam Dnn. Camcralibus pl acuiflc, no- 
tat Dn. Mynfmgcrus,«nr. #. obf 21. 

Si vero non principaliter , fed incidenter 15 
petat fe reftitui minor: tunc fufiiccrc ajunt 
levem ac fummariam cognitionem, Dd. in d. 

I. ult. In caufa etiam rcftmttionis contra fen- 
temiam ordinarius proceifus cft fcrvandus,dc 
reftitutio plene probanda, quod idem Myo- 
finger docet crwf. 1. obf. 49. cum per eam re- i}’ 
ftitutionem retrahetur lententia, non absqj 
partis victoris prxjudicio. Et hanc opinio- 
nem ibidem dicit Dnn. Camcralcs iu caulk 
turbatae pofleflionis fecutos buiffr. 

In eandem fententiam Johan. Mauritius 1 8 
Dolanus .dtrtfiit tn tnttgr.CAp.93, ita for- 
malitcr fcnbit : in illa quxftionc, an, fi con- 
tra fententiam minor reftituatur, fummaria 
lxfionis cognitio przcedcre debeat, inprimis 
fpehandum, principaliter ac adverfus fenten- 
tentiam imploretur reftitutio, an incidenter? 
Quod fi principaliter, tunc elfe opus cogni- 
tione plcnifiima, & a judice acta proceifus 
videnda & perlcrutanda.quo is pofiit cogno- 
fccre,an jufta occalionc minor conqueratur, 

& utrum optima rutionc fe injuftc a judice 
condemnatum proponat: quod drfurmtur fe- 
cundum Dd. ex t fin.C. fi minor femjjor.dix . 
fub illis verbis : La,qux in prece contulifti, 
examinare Prxfidcm provincix convenit: 
quia fi ex luce probationum te deceptum co- 
gnoverit, fidem veri fequetur. quem texr. ad 
hoc ita ponderat Salicet. in l. r. C. fi Advnfi 
rtm judic . 

Quod fi non principaliter aut dircho, fed 19 
incidenter minor fe contra fententiam refti- 
tui petierit , tunc clfct tantum opus levi & 
fummaria quadam indagatione, v. g. fi allega- 
verit minor, fe idcd a judice fmfic condem- 
natum, quia omififTct proponere dilatoriam, 
aut fi malis, peremptoriam exceptionem, vel 
fahum alias neccfiariucn io lite non deduxif- 
fc, ita ut bene latam fententiam fateatur, fed 
qui imploret, fe adverfus eam reftitui (quod 
incidenter ipfe proponere dicitur,) fic erit 
aliqua levi inveftigatione opus: quo fciatur, 
an verum fit , talem exceptionem aut fahi 
politionem prxtcrmiflam , & utrum minori 
expediviilet, fe Calibus juvare exceptionibus? p 
qui alias non rclliiueretur, nili id examen 
prxccflcrit, 

Nec mirabere, fi inter utrumque cafum 
tale diferimen conftituatur: quia cum priore 
exempio nitatur, minor dire hd fententiam 
evertere, cum proponat inique a judice fen- 
tentiam latam, fuadet ratio, ut plene incegrd 
& abfolute excutiatur, an bcn£ fcu male con- 
demnatus fuerit , priusquam et concedatur 
reftitutio, quod fac ob rei judicat* auhori- 
taccm: 
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larem : qux eo inanimi tendit» ut finit impo- 
natur litibus. Qua ratione l»c eft negotium 
terminandum, ut in eam lentenciam deflecta- 
mus, per quam judicati audoritas fubiiilat, & 
ei faveatur. 

ai Secundo vero exemplo non itaftatuiturj, 
cum non impugnet minor fententiam» nec 
proponat, male a judice pronunciatum , fcd 
qui fateatur. fe fua facilitate & fumrna incuria 
larium. HdQtnus hiduntius. 

22 In eundem fenfum Sfortias Oddus Jupr. d. 
qudjl. 72. dtite. 1. n 3f» feribit : Si petetur rc- 
ilitutio adverfus fententiam ob omiflas pro- 
bationes , fufficit dare fumum de bono jure 
minoris, quia lententia rcflitutionis non tan- 
get merita caufx principalis , fcd tantum re- 
ponet minorem in collatu, in quo erat, ante- 
quam fententia lata eflet, quando melius pro» 
barc debebat fuam intentione, quain fecerit. 

Si vero petitur rcilitutio, ut rurfus judice- 
tur ex iisdem adis, quali judex primus inique 
fe geflerit, tunc ii lententia rcflitutionis con- 
tinet hoc tantum, ut iterum judicetur ex eis- 
dem, fufluict dare tumum de bono jure mi- 
noris : (i vero continere debet etiam ipfius 
caufx principalis diffinitionem , tunc pieniffi- 
me doceri debet de Ixfionc minoris. 

24 In noflro autem cafu judicium refeindens, 
& rcfcilTorium cOmulatur, & fimul abfolutio 
in catifa principali petitur : nam ita in conciu- 
fi >nc,cx advciio pcutxrdlitutionis m inte- 
grum pofitum invenimus : 2 ff 0 ftXtttn (£nxt 

Jtaifttl. ©tofefldr afltrunfm(Mnfg(?»nb*mb 
©ort<6 nsiQcn gcberen/bifrt olle* ombflonbiid) 
jen / *nb (id? referin n julaffcn/ viit bar» 
auffMc bcflagrc pupillam, tmb bcren 2tomiuii* 
t(t(/ capite pupillaris artatis & aliarum dedu- 
darum juftaruin caufarum, au£ ^alfrrlldjCT 
Authoriede / J}6<b • tmb ©mefcrfgfefr / in in- 
tegrum mrcflituircn 1 wib In borlgrn 0ranb 
euf««cn/»nb fit ntcbr nOrin ron bcr angefldrcn 
tnbcfilgmi 3 vla«r / fuper poficlfor.o retinen- 
d* juablolviren »nb jutrlcblgm fcnttrn aud) 
ex jure conventionis atirrfcnwn »nb jucrfl J* 
ttn/bafi b<n &ldgcrmmn t <m<* n>«tg qcjumbf 
nocfc gtbtifort fcabr MetmfefcuJMg Q 5 <fia$rc/fo 
In jhrcrru^ vnb recbiraalfig (jergcbrad?rcn 
polfeflion vel quali ju D. WlD «nfmi T. ©14* 
rcr Oi<n(fn/©tfdU pnb ©««biljftlren jutur- 
bircti vnbiubcfitnbtrn / (ontxrn bafj ftc bar«n 
juvil rnb vnrcetof gufrdn / aud? bat>on tnta* 
funifri^ abjufcijcn fcbulbig fton foflen. 
tann tn aUreeg sufeti lujfcn/ i-afi oit -Otrm 
flagtc/luQtyjauprong folet? j(>r<r intemion, 
(baslud) flrnngc^nfcril/ron tmem ringern 
©tuet?/ ctrf)ef|( roorben ; gar |farrf< rationes 
Wit ilr|dtbcn **onn6j?r<n (jdnen. 

jj Cumque nos hic verfemur in cafu lenten- 
ti* a fummo Principe, vel ejus inclyto Confi- 
ftorio latx, adducere poflumus inluper illud, 
quod quicquid facit Princeps, ex jufla caufa 
laciat, & quod id non fetifice, fi non efiet rise 


A' 
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& rede fidum, utpofl Bald. ctnfil. J93. h. f, 
in fin. ht/. 2. & ini. [1 tefldmentnm. Cod. de f<- 
ftdtn. dixit Tib. Dccuiuettifil. /1. n 2fi.ltb.t, 

JLt quia Dnn. Confdiari Aulici rcprxlcm ' * 
tabani perfonam ipfius Imperatoris, ideo 4 
Principis audoritas non folutn inducit prs- 
fumptionem cxclufivam Ixlionis , fecundum 
Cravett. confiL /. n. 2. Ubr . 1. Ccphal. cenfil, 

403. n. fj. in fin. lib. 3. Mcnoch. cenfiL 1. nmn. 

3Sf . Ub. 1. Sed & ex multorum fententia, hoc 17 
quoque operatur, quod, quando Principis 
au&oritas intervenit in aliquo a<ftu, non pofl 
fit allegari lxfio, nec rcilitutio in integrum 
peti, nec etiam a perfona , cui alias rcfiicutio 
concedi folct, Ancheran. &Johaa Andr.M 
(dp. 1. d pdtt. in t. Alex, nnfil. 249. n. 19. Ub. 

6 . Cravett. C 9 nfil. j. n. 2. Ubr. t. Natt. (onfil. 

324 . n. if. Ubr. 3. Purpurat. c»nfil. 4 fi. n. 10, 

& feq. libr 2. ^ ^ 

Et licet dubium efict,num audoritas Primi 
cipis tollat remedium re(l*tutioms in inte- 
grum, & alia remedra refctfforia, Quemad- 
modum Bcllamcra, dtcrf 102. & Lud. Molio, 
in trdO. de Bifpdn prtmogen. Ub 4 (dp. p, 
ccnlcut : jure ftido illa remedia non colli per 
Principis audoritatem. ' 

Attamen aliud ex quadam decentia diceo- 10 
dum efle firmant noflii Dd.& poA cos,Odd. 
d. refiit.tn inregr. q.21. drt. t. n. 49. & feqq. 

Sed & flantcpriori Bcllamcrx opinione, 
certum tamen dl, quoti fententia, jliudve ' 
fadum Principis audoritate, & cognitione 
fubnixum.fine dubio inducat prxfunvptionf, 
quod lzfio non intervenerit, cui flandum dflHQ^ 
donec petens rcflitutionem probet lafionc *■ 
intervenifle, fetundumOdd. d. trdB q . 22. 
art. t. n. 46. Quam etiam urgentionbus pro- 
bationibus probari oportet, liantibus prx- 
fumpuonibus incontrarium.ut rcfpondit Ce- 
phal tenfil 6fi.num.27.ltb 3. &SimonceIL 
i . Dteret. Ub. 1. rir. 1. num. 60. altos inluper 
ad id adducens. 

iitm nad) 2fn(dfiun9 obfgerdedu- 
dion (tlcbrlfcb jupcmurcfcii/ba^ Me ex parte ja 
bcr ^cflarjfcn ^)cnn 3 )oritiunbmi $tfucfcrc I ’ 
rcfHtutio in integrum dbgcfitla» 

gen tuerben mii|i‘/alfoDi^ orf0 attat vclHrt 
j)tnb<i> jut[?tin »nndlg iwrc ; 0o wollm n?ftr ‘ 
bod? ju aUtm ^ 3 b<rflup bfcfijnu(?tuc rationes 
tnb 35 rfdd?(n / bcrtm^dlb offrcrmclc btflagft 
-Cerni 3 orrminb<rc/»fb<r jbc pupi 11 in, tafp 
tiodf bnmiinbfgr T. cr^cifrc fenten- 

tiam definitivam, furtmbtflid?/ jrrty vnb f-cn 
Dvcd?r<n mtbfafm^<ra(bf<H/du(b ^{idlbcn 

bagegen ex perfona prxdidx pupillx rcflt- 

tuirt juwcrbcn/bcgt^rcn/mfr nmifgcm crn?cgc. 

2)<i§nun crfldct? furgcwcnbr n>frb/ n a$ h 

maffm Ciftr / gfff(baiifang 0 ; ^)cnii 
^3an0 A. *on »nb au C. ‘Jeutfdbcii 
Dwlfccr/ fur rimn ^ubrftagrcn gtfcijr n>crb«/ 
ba boet? wa|?r/ ba^ bcrfclb feni rerelberer Qj or* 
munber fcp/ er au# In Jttafff friaei Ovid?tcr. 
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fl4<n Orbtn< l Mni »(trfi(cb« Bermtwb- 
fdiafftaujffidintmttitn fonnt.' 

14 3nmat]tnned>fmier/fsf..si.lnbfieven- 

tuali petitione declarationis fententir gtbtl* 
rtn wlrb/ btn gtnanbitn nnfdiulbfg btflagrm 
■t)trm3tp«nn A. aW mtldjtr frtn etrpfUcfcttr 
2formunbtiftijtf and) |t(nt< £>r6tn« palbtt 
nlcfct fti)n fonnt / btflin 9>ttfon .nicb btr ®t. 
f/agren 'PttpHHnStattOTufftr feci fg lurtrrict» 
ttirgtrldnlfd) auff ftcfe gtnommtn/ aup blftm 
9>rotrp sulafltn. 

JS <E« l|l abtr bifer $lnniurff gar wtn/g In 
ad)f gtnommtn : angtftptn nldit tr JJm ron 
C. aUtln condemnirt, fonbtrn (n btr 2)rtpcl! 
«ucb anbrrtr Mt fid) Mft» tmimmblgtn Srau» 
Un* angtnommtn/gtbadir istrttn alfo wann 
gltltb tr -Otn toti QJaumgawfupcifljc Mp» 
on^gtftcf filtraupood) ftlnnullitin vel cau- 
fa ad petitam rcllitutionem idonea trjltun' 
gtn tetreen fonbr. 

SJtnibtn 1(1 In btr 3ran> Alilgtrflt Tripli- 
ea fol. it. §. aUNtmtil audi btr tXllftr. oupgt- 
fuprr »n» gnugfamb angrjtfgi ttorotn/ m« 
majfen itolgiOadntr T)ert ton C. ttp btfem 
9>rottpin alltttgtn nodi imi mtcrc.Iirt ftpt. 
)« 3ngl«ld)<m fan bifer SXltrtr ittgcn fdntl 
©tanbrs ailpit nldit gar aiipgtfttlojftn n>tr< 
btn : quamvis enim rcligiofus, etiam pro rc- 
ligioio, nili pro eonforte ejusdem litis, haut 
polfit conflitui Procurator (aut etiam Cura- 
tor} line licentia fuperioris, nec item alium 
conftitucrc vel lubllituere queat, Clrm. Rcli- 
}7 pofitt. 3 . d. Pramr. Hoc tamen glofl". ibid. in 
verb. Rcligiofus. inteliigit folum de Clauilra- 
li, qui merito absq; licentia Abbatis vel Prz> 
lati, pro fuis in judicio intervenire nequit. 

. QBtft tin anbere Xtroanbmip abtr rhur U 
’ mir Jtniqtn pobtn: ttildjt btm podiliSbl..©. 
panp oOtr ituifdxii Orbtn brttgtifiant ban 
Igt btn Pralatis, quos modod- glolfa a re- 
gula illius Clcmcntini excipit.fn ailtttg gftldl 
jupalreti. 2lng<f<p<n/ bap ebfdjon jtlblgt pro- 
pter vota prailiu , luo modo pro religiolis 
1 luadtttn: attamen non ita rcnunciant mundo, 
ut nec patrimonia fiia pufildcrc, caqj obflrin- 
gere & obligare, & ita pro fuis proximis dc- 
jp Icndcndo inccrvcuirc poffim. (Quippe dicti 
milites Ium quidem rcligioli,led lai go modo, 
idcoquc testus escludentcs religiolos non 
eomprebendunt milites bosce, nili dicatur 
quicunque religilolus, Abb, in rnbr. dtrtgu 
4* Urtbut. Polluuc itent udem bona acquirere 
&J urisdidionem, ac etiam liicccderc in fcu- 
da, Mare. Anton. Gcnucnlts. in ptdflicdli. Ec - 
dtf. tjudJI. io. 

. f Quodque rcligiofus, Ii habeat adminiltra- 
* tionem feu dignitatem (quales notoric fiint 
milites Ordinis S.Johannis, aut etiam, qui 
vulgo Teutonici vocantur,) Procurator al- 
terius efle, & maxime pro libi conjunctis a- 
c. gere poflit : prxfcrtim quando nequeunt a- 
lnim habere, vel ita bonum, notat Abb. in 1. 


/spira, d ctnfib. ac facit dtrrh. licentis. C. dt 
Epifc. & Cltt L pctititnm.C. dt Adttc. dtvtrf. 
Indic . gloff. in c. prt/intinm , ctuf. id. qnnjl. 1. 
CapelL Tholofan. m dnnttdt. qnc/l. 131. 

Infuperproctflus agitatus etiam cum rcli- 
giofo fimplici , qui alias Procurator conflitui d 1 
nequit , tenet , fi non excipiatur, fcd admitta- 
tur, Capcll. Tholof. 7. ias. 

3 )btre«<rl(l bcralifttn 17. Jlugiifll tm* 
Wltbtnrn i«tp. 3apr« burd) elit iuifcrlld) 4 t 
I>«rct,fb b«n Adfis ftl lar.tinwrltlbri »nb 
liingft in rem judicatam gtgiingrn/ mtfjr wol» 
gtbadjttm ?mn lu C btn ungcfangrntn >;'io< 
n§ i»it fid) gcbiipn 1 lueolfTiprtn aufftiUgt 
vorbtn. 

<Stna» ttupr gnftptn teiO ClfrS fjabrn/ Nip 
In btr etrmtimtn petitione pro rclluuuonc, 4 + 
ftl. is. di t. /»/. & ftqq. ringtwtnbr rolrfn ii 
gtpt btr3npiil( In tr-rrirr gtjogtntr iirtljal/ 

I»l< btt contextus lmimllionis, tam in Icuda- 
Ita, quam allodialia bona aupotlft/ Iu flllnitg 
autfbag polTclTorium adi jiif, ciiie. 

® a bocb auff (cldjrs mtinaltn tlnlgt aftio 
«ngtptlt/vllnitnlgtrblt Qltflagir pupilla, en» 
brrm JJorinfinbcr barabtr gtpftt. ©onbtm 
Mt adliocingtg »nb alltin aujfeaS poli jlorm 
retinenda gmebta gtnxftlW ad retinendam 
fcil. & manutenendam poficlfioncm , quam 
adlrices portendunt, fele Kabuifle, & non ad 
immittendum in pollcflionem , quam nun • 
quam habuerunt. 

5 Blc nun blftg contraria fmnb / pofiidcre 
& non pofiidcre, alfo frtitn aud) angtbtuit 4 i 
bttN judicia pofieflbria adipifccRela:, cltt an< 
btriutrlbtt/baptro MtSra» JRldgerinntn fit 
ftfntn mtg eontrarias.adiones |umal aitgts 
prlr pabtn fcnnrn. 

(Sit bann audi tbtn bafrlbfi fal.ti. 4. |um 
«nbtrn/ bftvStflagit bllttn/fit mpoficrtbrio 
adipilccndz, al« barubtr pt (uvor nlcmalm 
jprtn (tpiinblgtn ©rgrnbindlt gnpani ailtr- 
gndblgp luabfolvirtu. 

2btt fjfcrauff mlt» trplfd) jur Xiumori gta 
gtbtit/bap blt aupgtfaUtm ifaiftrlidit Sriptll/ 
autb auff ba« petitorium gat ftigllcb gtjogtn 
mtrbtn fdnnt. Sngrftptn in petitione lure- 
dttatis, mdcbt blporib ex parte btt Sta» jtli' 
grrlimtniuaawtg fiaitpai/blt^lag commu- 
niter bapin gtrld» nlrbr ut nempe adori bo- 
na hereditaria, cum frudibus perceptis a reo 
rcItitaaAtur : ut apparet ex traditis Sehncide- 
'«'ini, 1« §. dilitnum tit. dt pccil. btredit. a. 

74 fol. miis 1119. & Otdcndorpii, cUJf. 3. d& 

3. fcl. nob. (13. bapln audi In btr 3 nptll blt 
®fflagrln condemnirt *nb «ttbami notbtn I 
bap fit mlmblldl btn (lagtnbtn Sraitxn/ tmb 
btr» jtbtn jprtn gtbuprtnbtn iimbttptll/rcn 
3 tfr mtllanb Sltrttidltii btp 3 'ingtm eon T. 
in 3 nnc i«t 5. btn 1 j . ®t(tmb. btpttptntn 
ablttbt ii«/au|fgtpobm 01ui|ungtn »nb anbttt 
acccfiioncs jujufltiitn pnb tlniu«m»on(n 
fdiulblg ferti foUtn. 


«6 Partis 

©afi ofcir ba« In bim petitorio tabcrfiltd 
' gtfjanCItt roorbtn.lfl au«bin qtltucf/tn a<5tn, 
«n rmtrftbtttlntxn Dfim / fotiberlltt) (n bft 

gram jflagtrin Rcplicis,& in eventura, con- 
clulion- ©d)rljfl//»l. ! 7 . & ftqq |uft(j<n. 

25nbol>n)i)l ihuicm, /•(.<*. & 46 . ut 3c/«l. 
77 . u ftq. blt gratu .filftjtrin in prxjudiciam 
btf poflcflbrii, fttb tn bad petitorium tltcfar |U 
ttttt (infttcfoi rooflm / t|t |(6o* fittbtrftli*/ fo 

It>t>[ ba6 petitorium, a\t poflcllorium aufijf' 
fiijrir: wlt bft ©(flagidn btn gtlriirf t<n a6is 
/»/. It 7. & feq. fdbfltn attgltbilg ftpn. 

4 7 OTo* mtirtr btrttt (iftcbcn ijt in ang(j#g<» 
n«m JCaiftrlidKffl Decrct, fit. nf. & ftq. btr 
gcirurfftn Aftorum, btn faniptlldKn Qitftag. 
nn (itifftrkgt reorbm/ in principali »erg«i»nn< 
Kt(£inrrt>/ engefiliibm/ l5r<6p«l«|.J0anP. 
luimgfluffbK I (nidi lucror communiciri(/#ii# 
jurcdli mlinuirtt in aiS is bfngtltgft rciluiici»- 
tionem, & 1 clpccbivb rclervinanein hrrcdl 
tatis paternae, in bcfliitipttr gllfJ rtttjubrlngot. 
g 28 tUiri {lanMuug 111 nlliwg auff ba« peti* 
5 torium iuiit()(n. ^nmafftn bantiMntrflon- 
gtjogtntn adiis, fol. 177. Mt QMagttn fdbjl 
agnoicirtn »nb ftiicni tug (te jnxirba» poKef- 
foriuni n>ol gan; vnb gar votbip gthtn fcnb< 
Kti/ nxil -Oc(i)|l(rmilCir« Jlalfitlltbc Uecrct, 
nurauK blt rcnunctationem & rclpcdtivc re- 
feivatioticm hereditatis paterna, Wlb alfo 
ba) detitorimn fjtritbrti. 

®orauff autb fi( OStflagiin//. 1/7 &ftq. 
»ra jfjrtm tritrafliikn jure m petitorio, tutir» 
laufftg tiaubldi/ »116 baraujf fit. 199. In fol» 
Acin petitorio bcfctlciTcn/ rntbftl. ut. bi< 
petitionem m petitorio trtixrfiokit. SDaticro 
b(|lomtf)r(ufdilt(jT<ii'ba6 bt< KaiftrliAt lir< 
ifktl wrmnrlicC anff ba« petitorium gtnAiti 
ftp. Cura fententia cx libello, altisq; adis in- 
terpretationem (umat : Per pira vulgo vulga- 
ta. ® aruinb auA ni tfei wnnijMl gctw|t f/ba j 
lat petitorium ibiicrt Q){fluttcii/ mbifjalioi 
1» trbe/ naic fit (id> (n j()rtr petitione, pro relli- 
tuinoiia m integrum, ftl *t. §. nttbr ntniger 

txfiMbcn wruidntUA b<|(imicrtn / auA niti 
nod) nubrirm iBiibcbadit balet) fam / bajj 
au|f ba t petitorium itftnialn gtflagi reorbcii. 
45 “Sicbcn btm f i< Dtcnit |A( Jeciiftrllcfce 3 iia> 
jtfiai/ 111 itio fuprcmoConiiUorio, prxlcrtim 
inter viduas & orpluuos, ttt. nr. C. quthd* 
Imp nuet pupili & vid. Ciail- 1. thjciv. 1. (lola 
caulx veritate uifpeifti , ad (opiendas etiam 
finicndasque.ratnptuo<as& inter conjuudaa 
maxime pertonas, admodum odiofas litcsjre- 
motis apicibus juris iu(rif)til<ii'vnb na t rtcbt 
obtr biliitb/ auj-iiilVrabtn btfiigt Iji. 
j 0 Imperator quippe caulas tummaric exami- 
nare, & dc plano, Ime firepitu ac judicii ligu- 
ri, fublatis etiam omnibus lolcnnitatibus ju- 
ris poiitivi, iis quoq; in caulis procedere po- 
teii, ubi alias folenniter elbet procedendum. 
I. tpud qutm. it mdnumtjf. Mirant, in prottjfu 
Indu, diftita. 9. n». ).& I, Rodoliiii. d. Dh- 
tH.itdLt.tl4i 


QUART/C, 

Huc pertinet judicium Salomonis ). R tg. j, 
c. j. ubi lingularem proceflum obfervavir, re- 
gulari juri plane difformem , nec nili Regi 
competentem. Imperator itidem potis c Id fer. 
re (cntcntiam.haut conformem libello, Jaf. 
i» Li.n.ti. & ftq. d. tdind. & m L i.d. Ctn- 
Jtii. Rrmc. & legibus etiam ditformem ac pro 
arbitratu. Chnltophor. Bcfold. tttii. d.juni. 
MtjtJi. ftl. itt. n. f. 

aupncldxm noti) firntt trfrigl /bafi er ,, 
abundanti gtjtQI/ (d fori Ctc Raijtilltfct -Sr. 
lt)(ll ad poHcfloriuin adipifcendx trirmcint t 
nuA folics nicbi ctiigcfTclr oMrbarlnnai lub- 
mittirt.ftlblgt jtboA iilcbld M|tenrim,jtr jsiafl 
rnb *((?anb bjnben foiit. angt fttriri/Dct grato 
Alagtrm JfJcuraisbritff/ nlc mrnftrm naA< 
jligtn Refponfo juris, mii nrifritrin tr^drtti/ 
auff itqibtgtbmn gall/ tln omribenrtibliAt 
claufuiam redintegrationis in |irb l;ab' jimi.il 
brr gtmrinc Saner/ jp>« n 2 l 3 il(rilm ren T, 
folAtn ron j()m t fdbft gcfAlo|jn(ii onb iriflii. 
ffgrcn padacis cmg<gcn/ in fc(u<m 
nenj $cf?ainciu nlrt)^rv>crott>nmfonmn.^ii» 
mal n>ic ^clicbrc^ ju* 

$l<tcb [Krnacb/ ttwat Xtnmmg b<|ct?<J»cn fol/ 
aflcinfg iu favorem mafculmz lmcx,& quam- 
diu ca duraverir, pcritKttU 
©eju 'iralunO ^)cnn ^[uoDoro ®on T. oarfn 
fdn anWrcr 23 ortt>dl / 6ann mtujtu n>afcuio- 
rumab :pfo defendentium, ^C^dniUMCCr^rtl. 

2(1 fo/ Wc (n efft ansc jogenct petitione, 

pro rcikitutionc in integrum,/*/. 36. au. 1*9; 

& ftdjq. fccrmtfruild» s<f< 5 tc dnig auf(cc 

<r(lf}^arbf(n renunciationibus,& paterno tc- 
ftamento, pbd anjjf joijfjK Q 3 c(cM r . l>amd ©c* 
^ncro aiifjdtfutc# poiTe/Tonum a Jipi/ccndx j» 
(jtnfcrndftcn fub rndriKmmdt / IcOi.j nld:^ 
rdUijdl. Cum prarfertim in prardidto paterno 
tclbmt nto , cxprc/Ta telatio ad pa<^a dotaiia 
Dnn. Actricum, in quibus illa conditionatA 
rcnunciatio Infcritur, fiat. Et ita vigore illius 
claufulz rcfoliitiv<r& reintegrativx poflefiio 
per mortem ulcimimafculi reddita fuerit va> 
cans.camquc li Dnnar A «Strias perfonalitcrSc 
corporaliter nondum apprehenderint, in il- 
brn tamen omnino debeam immitti. 

Conflat enim daufuljm illam redintegrari- 
vam haberi inftar fidcicommifli pafto confli* 5 4 
tuti. Ec pon o fidcicommifiarium illum, qui 
propria au&uritatc capcrc potcll lidcicom- 
mifliirn,& immilTioncm in bona rcftitutioni 
obnoxia petere polfe. Ccfsr Argelus, m xt.i. 
Ugiumo (intTAdinere Ad l.fitt. Coi. i. I int* 

D Hudr. lolitnd. qutft. 2 . Att. f. 

Nec hic locum habere potcfl, quod alias 
dici fokt, fideicommilfanum propria ando • 
ritate pofTefiioncm capcrc non poile : fcd ea 
capere debere i manu harredis. /. rtfhturj. fT* 
f Alt A, ubi Od. ff. Ad TttbtH. CephaL tonfiljv. 
n. ?/, libr. 1. In noflro namque calii, res hr- 
reditari* a rea iegidme uou detinentur, nec ** 
ca-pro- 


* 

ta,proptcr fexus Jn T eftamcnto, Dn.Wilhcl- 
mi,przlatidefedum,protalihaberi debet, in 
qua filix Dn.Teftatoris, intermortua ejus ma- 
Icula ftirpe, hereditatem fuam capere debe- 
rent. Cum potius ex equo ad hereditatem il- 
lam admitti debeant utriq; litigantes. 

57 Et porro, ab herede in fidetcommifTarium» 

ea ex ratione, ipfo jure non tranfeunt adio- 
nes : quia heres prius Trebellianicam detra* 
here debet, Bart.i« Ut.Ccommun.de Jrgar.No- 
ftro autem in cafu, quia Trebellianice mini- 
me eft locus, cum res in eum plane redierit ca- 
fum', ac fi jam modo Wilhclmusdc T. nullis 
'freli&is mjfculis.obiiftct, id quod in priori no- 
ftro CoofiJio latius dedudum fuit. Inde fe- 
quitur,Qos hic verfari eo in ca(u,ubi immiflio 
extra omne dubium fit concedenda. 

* Porro quoq; , de Jure Canonico, ac pro 
equitate illius juris ad tollendos varios circui- 
tus (& ex rationis identitate, in fummi etiam 

* Ce faris Aula} circa rcftiuitiones iftas, adio- 
nes abfq;alia reftitutione verbali ipfo jure tra- 
fcunt in fideicommifiarium & illas exercere 
poteft, fic<J; femper imtniftioni eft locus. Bald. 
•»( 4 f prdfentu.per tUumtext.rt.ji.exrr.de pro- 
bat. quem fcquituribid.Dcc.yir6 fi.9Guil.Bc- 
nedid. in c.Rdjnutius.in verb.fi dbfque liberis. 

1* & i.num /f.ubi dicit, dc equitare Juris Cano- 
nonici opus non c(Tc aliqua reftitutione ver- 
bali aut rcali ; & hodie ccffare multas vanas 

• lubtilitates,&cireuiti» inanes* &fic vidifte in 
ParlamcntoThololano Marc.Anton. Pcrcgr. 

0 ttdQ.d fideicommiff art j.num.6e u bi hocpoft 
Hondcd. eonfti 26. numer. »4. voU 1. ampliat, 
live fidcicommiftarius petitorio five pofteflo- 
rio agat additq; nunquam (e verbalem refti- 
tutionem practicaftc.aut pradicatam vidifte. 

Ac etiam c ircum feripto renunciationii im- 
pedimento, foeminis debetur fucceftio in bo- 
nis parentum & fratrum jure hzreditario & 
ab inrcftato, Hondcd. confit. 16 num.j 4% libr. 

* l u& confit 4, num. 2. libr. e. Sicquc illis com- 
petit remedium quorum bonorum , l. *. C. 
Huor. bonor. Dcc. confit. 424. num. 10. latiflimd 
Mcnoch. d.ndtpifc remed.i.num.jj, Rot. decif. 
itjjium tpnrr.i.recent. 

* J Nec impedit, quod immiftro etiam in feu- 

daliabonaconcclla fuit. Eft enim communis 
Interpretum fententia , quod quotiefeunque 
in hxrcdttarc aliqua bona allodialia repemm- 
tur, vel faJtcm dubitari poteft, an aliqua alio* 
dialia cum fcudalibus line permixta, non je 4 Tc 
retardandam miftioncm in pofteftionem omni- 
umtam feudalitim, quam allodialium bono- 
rum, Curt. lun.cvN/r/.4>.RM>M. i. Rcland. con- 
fit. 2. num. 4 f & confi^S. num . 43. libr. j. ubi 
inquit, difcuftioiuin fcudaJium & allodialium 
boncrum, quando ilL commixta rcpcriuntur, 
non cftc in poflcftorio laciendam, Icd ad pe- 
titorium refervandam, Mcnocb, confil. ito. 

ll num jj.lsb.j. 

*4 Cum enim incertum fit, quz bona ad filiam 


m 

Ipcdcntvcl non, certum autem fit, aliqua ad 
iUam fpedarc, non eft fufpendenda immiftio 
pro ca parte, qua certum eft, omnino cain im- 
mittendam efle. At non poteft in cam partem 
immitti, nifiin omnia bona , & fic etiam in 
feudalia immittatur. Ergo. &e. 

Porro,etiam difcuftiones aliam indaginem 
requirentes, in Judiciis (ummariis non per- 
penduntur, unde etiam non faciunt legitimum 
contradidorem in judicio l. a. C. d. EdiS. D. 
HddT.toS.Ko\.iV Alcon fi. num. jf.vol.i. At 6 
feparatio& liquidatio bonorum fcudalium ab 
allodialibus requiritabam & diligentem inda- 
ginem, ergo non perpendetur in judicio im- 
miftorio, quod fuminarium eft , icd conccfta 
immiftione terminabitur poftea in judicio or- 
dinario petitorio, illud, quz bona tcud Jia.nec 
ad Izminas tranfitoria exsfbnc. . 4 

Petitorium flbtr bclanqfnb/tft fclMqcg 7 
cfrcnmcffig in pnftrtn nudulam Con(jjf> tr tu» 
Idufftq illuftrin / flucb an ftlbjrm auff 
felrcn f<r$raircn £l<hjcr(ntnal|b ndbwv 
itum ftcb qar nubi |u forcbetn/ 0 b gUtcb m eU 
an^trt^rcr petitione pro rcftitntioiic m idte- 
gram/ef.**. jbntn gramen (Siiqtrln uub jbn# 
bcrlltb Dcro 0d>rlffifl<lUrnaU<*/fb fufc&tfifbi* 
jurra<t<n tptirbi / auff jfrr 0ci»i|Tm/ vr.D 
«macrrimg bet> gtrcdjrtm IDorr an juicnt 
groffen ^aq/anfycimb* qaeiftn wctNii rotU- 

jrrti nfcHrtafj «ivet Io tinqtwcnMr/ ** 

<t ftt)< Ditclaulula refer vati vadDtr redintegrp- 
tiva fiicccftionis, poft iemcl ladani la mina- 
rum exclufioncm.pcr fucrcftionem Theodo- 
ri, c jusq; filii ganu (rlofcbtn. 

Etenim verba ilb dotalium padorum, *9 
frajfr fcwn M< Stawcn ^id^trlnntn/ auff ben 
§aQ frtne (Ebtlidje OKaftP $rben mtfjr por&an* 
btn iwrcn in faxti Sarurt ©urtrn t\>rt Mcfribe 
»on frinem Qffannlftbm 6ramm vnt> ^ tben 
vcrlaffcn/crcrben vnb mu fboltn / tmb ftlnttf 
nKqtfuonNnftlbtnau^tfcilofftn n»trbtn fol« 
l<n tc. omnino continent convetuionalem fi- 
dcicommiflariamfubftitutioncm,nec fine ab- 
furditate aliter intclligi poftunt, quam quod 
bona a patre relida, quamvis poft patris mor- 
tem jam la&a fuerint fraterna , nihilominus 
tamen poft mafculorum dcfccndcntium dc- 
fedum, ad ea Dnn. Adricibus regreflus de- 
beat patere. 

Hocq; cltr£ patefeit ex eo , quod dicitur , 70 
j()r« 2 hm<rt ©urtr/ n>K Mrftlbc ( NB. nicbr 
ren )f>m< btm 3 aff<r ) ron frintm ( pura fttf 
^arrcr«; ^onulldum 0iammen t> nb <?rbcn 
rcrlafftn Cum ergo padio coardata fit ad bo- 
na paterna, quz in ultimi malcuh hzrcditate 
reperirentur, apparet collatam fuifle fucccflio- 
nem & rcgr< ftfum filiarum renunciantium] in 
cum cafum.quo fratres, aut eorum filii mafet^ 

Ii jam patri fucccficrunt. arg. traditor ab Ant. 
Fabcr.de error prngmM.decdd. 27.err j.num 3. 

Et hac etiam de re latius adum fuit, in noftro 
jam antea dato Rcfponlo. 
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1 Ac licet interim dum fuperfunt fratres aut 
eorum de fccn dentes, bona fint fraterna, ta- 
men cum delinunt efle capaces , id cft,dcfici- 
entibus mafculis, bona jam etiam delinunt ef- 
fe fraterna & fecundum primxvam naturam 
jam pro paternis iterum habentur. 

7 1 ©o fjtnbiu aucb nltbr / ba§/«/. no. b« *<# 

micfrcn Aftcti/btr § reiirbf aber j(jr tc*in con- 
trarium dngcfSftrr/ bann felbf^cr §. (tMc&fc 
aucb <n »nfcrm portgen Confilio angcjdgf') 
non de bonis aut fuccclTionc paterna fcdjfrater# 
na,& quidem eum in cafum,quo alius frater 
autmafculus fupereffet, in quorum favorem 
rtnimeiatio fafta fuit, lubftncmimn Et fpe- 
cvaliter etiam hoc cft notandum , quod in $. §. 
fcquenribus d.ftinguitur inter patrimonium 
& aliunde acquilita fratrum Ecclefuflicorum 
bona. 

7 I ®i< in gfddltm fdn Sentit* brtn*f >mtf. 

30. & fetjq. brr petitioni, pro reft icutione, in 
integrum, cx Gailio Itb.» tbftrv 14$ n.io. <in* 
*<tt><nbr/ubi dicit, firmam elfc conclulioncm, 
filiam per rcnunciationem fuccelfionis pa- 
ternz non ocnlcri perpetuo cxclufam, fcd 
tantum quoad ufquc fuperlint inafculi, proin- 
dcquc.li fratres, quorum favore rcnunciatio 
fattacft, Patre adhuc Supersti?e,c vita 
decedam «tilia, non obft ante renunciatiosc, ad 
fuccelfioncm patris admittitur, &c. 

74 Quia ille.co loquitur in calu, ubi renunti- 
antes tnhil pa (unt dc regrefiu , deficienti- 
bus poli patrem , mafculis: at noftroin calu 
aliter fa&om fuit. 

7 J QBtf m:d> btf( . fo in przdi&a petitione, fol, 
31. & ftq dc notorio Gcrmanix confuctudinc 
dnqcfu fjri/ a!$ vucrrvkftn/ tmbbcr fun&rbj* 
wn obicrvantz €nr*c*<n / furndmblidi abrr 
tCitnrbalbwtnla jnatbrcn/ meti hjjort* dnt* 
vntMfldn auffbtn }>trpa viieroerrlicbtn 3nn» 
ftalf rcffcibcn ba* abfrbcn junemmen/ bocb ra<« 
nf*Ifdr Mffcnb l(?/ba& btc «&rjl* bcr leolgtbor* 
fien vnbTItdtrbfn SodMttiinidjr qlddw^iu»' 
[>alf i aucb Me Relervatio tcf icMqett 2 liifuH$ 
«ti|f ril wrrfcblblicbc QBdfj bt|lfmpr junco 
ben pftytn. 

76 ©orna* aucbnif fjfubtrltdi ftpn/ n> aif. 93. 
offftcrtmKtt Pctition/dc bonis fcuddibus dn« 
*CftrcttK(/ baff and) Me feuJ 1 farminca , hxre- 
reditariaemptitia, ac quoque ex ailodioa Va- 
fallis fponte iu lendum recognita , Ddl ©i)(jk 
nen : & ita in noftro cafu, J^crrn Theodoro 
90 H T. furoribus omnino exdutis, jum 2 >or* 
ailfj qcbure/per tradita Vultcj./ib. i.ftud.c. 9. 
«h/w. ¥$. ubi dicit, id uno orcoinnes concede- 
re. Rofcnthal.de/r11d. cap.?. canti.*/. Gothof. 
Amon.difpur feud 6. tbefj . litu 4. ubi ait, illud 
communi omnium Do&orum voto indu- 
bitanter verum efic. baf>rro ©eijnere ftblleffcn 
ttdflemfajj Dcrqldcbcn fcuda, poft mortem li- 
lii, «uff febigcl dcfccndcnten gdange/ Pnb Wc 
§r a® (Sldgcrlnnm / al* Collatcralfn bobfp 
nubi* jufudjcuMxn. 


©annnebdib«nb«drinwrfga»Aaisdrv 77 
g<f u(>«/ baf »tnl* feuda, imo nur.tfrlfcbc ju- 
ra fcudalia «lf&albtn/ (qux una cura tcricorio 
allodiali.adquofcunq; poiTcfTores tranlire fo- 
lent, per tradita Chnltoph, Bcfold. drtad. r. 
confil 4 ) Illud etiam confiat, quod iu fcudis 
przlcntibus uti pure &c mere hzreditariis, fo- 
toribus etiam regrcfTus detur, quod multis ra- 
tionibus confirmat, poft Ifern. Af?li«fi. Burfat. 
Mcnoch.& alios Vultci.de ftudMb.i. c ?,num. 

/*. Hartm.Piftor.<j#*/f. 36 num.ii.nfc*d num. 

36 , Et hzc quoque opinio, non difplicuit Ca- 
mer* Imperiali in caufa J£)irfttorn contra 
•Oirftborn. Judicatur enim de talibus fcudis* 7 
ficut dc reliquis rebus hzreditariis, neq; Bro- 
cardicum, quod fcemina fcmcl exdufa perpe- 
tuo excludatur, co in cafu, in iavorem neptis 
locum habet, Gzi\.2.tbfi48.H.4.ufa4dfin. 

2)a^Tcftamentum paremum J£mn Wil- ^ 
belmi T. b<(w(ftnb;btffcn man fidj cx adver fo 
ill bir petition pro reftitutione bc^tlficn/ aud) 
/•/.*i.bdrau^fcb(i<jfm triZI- wannbk £l<* 
gttitwcn / ali (m $ <J(fcrlld?tn 
tticnr nlcbl univcrlaiitcr in: otxt fubfiituirMnlf 
ibu»tr|Vro4l<nc dote, fofjdocoinftitutionis 
& legitimi fmpfansm/nlcfof jufrfbtn firtii p>e 1« 

(cn. ba^fttbannocinxrm^ btr Ovccbrcn t»d# 
ttxi niir/ bann oflein M< legitimam forbem 
Utibttn. 

3BurM fcfcrauff mlr ©tunb <twnrft>cri«/ 
ba(? »ol*<badi«r J^<n9Bll5dtn ponT.in \oU 
cferm ^cf?atn<nf afltln aujf b<n OTanntf'0iam 
*<ft()(n/aucb fetnetf 0o5nl ^odjfttnsarmd r 
mcliorirtn/obtr bai fdW*< ibrtftrd bann fclnc 
al*nt ^ edjtcrn tmpfd^KU fcQcn/vxrorbmn reof- 
(cn. 3)arumb cr bann in folcb felium ^d/Tammi 
fidi au(f fiiner ^itbrtrn iinj<*o b<r Sramm 
<Sid*trin renunc iation obtr ptrjicbi au^rrucf# 
<nlt<b*tj^<n olfo tof/ftlblgc verjiebr t anquam 

re'atum in referente bfgrifftn/ 8 c ita pro parte 
ipfius Tcfiamcnti ju^alfcn/ba^ro bann lian- 
tibus hifcc renunciatiombus pnb fo (an* f(lbt* 

*C per infertam ClaufuUm redintegrati vam, 
eveniente fcil. cafu deficientium maiculorum» 
nldif trlffcbciv fcnbtrn in j{»r<n crdffien f<pn / 
batf icftanxtu audi qufil* pcrbldbt. 3m tt><- 
bcrfpiUbnr/wanu nambliib<0^)crni Tcfta- 
toris i ffa ipw t i • ©famme ab*c5i 1 nor6»cnbf^ 
aucb M|<3 filii fdn mug/ bop 

wann bcr pcnl* gcfaUm/alfo blc mjlqtnt 
ttrn natb au^itui|j bc^ porb<(>alrt wibfr ciu re- 
grf^abmfdnncn ittmalbad %<f?omcttf felb* 
fUn/als nritbt* aujf offrqcDacbrcn perji* qt* 
gtunbcf/ fdn £Burcfun* vcrli^rcn fofle. 

Jn*cfcfxn foldu# 3<fraaacnt ivk fcfbi*r# bfe 
©fqntrcbcutcn/ mir bcm<'t»al bcr vern* i>nb 
btjftn clauiiila redintegrationis, ben i^dlfcrn/ 
aUjcijlqtn gramen €ldqcrtnncnnadiab/?<r- 
bnm bcp iDfannlfdxn 0raramcn< gunnet/ li- 
mul in una icbi* nidir btff c^en fan- 

S^abcp baim/& ne pacta dotalia i patre c&- S l 
firmata, & per relationem, ac cx Juris inter- 
preta- 
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prcratione in ipfoTeflamcntocomprehcnfa, 3ucb Clfedn btr illlf ei! ficfa (u‘ft!ib<nt€ ‘Saorr/ 

/ibi invicem contradicere videantur, noij)tnen« (ju jfcrtm unb bero jeber geburenbem SlnCd» 
b|gb(f<dTe(lamcntum paternum , & quare- t^ctl) allf)tequrtoelCifen lierflanb fcaben fon» 
nus foletied in favorem (ilii gerll fcm/ ben uer» neit/bob ble gramen flStclagtfu / «te fonfl in 
ftanb (jaben tnuf /ut valeat (alvo tamen on*ni- petitione hxrcditatis jube|d)cf;tn V < q t / / iuti. 
no illo fideicommitto, quod ipfius Patris con- lo.ffdfttir. btr ei. fur ©rbitten jfjrcd -Cerrn 
fcnlu inpadfis dotalibus Dnn. Actricum atl' iSanetd© 33crlaff<nfeba|Tr genam unb ercldre 
s gefeinoberbefflmmet reorben. toorben. Ac etiam vocula immittiren / obtt In 8S 

1 Nec impedit, quod filius Theodoricus Dnn. <ln Srbfebaffl cmfegen : furildmblld)/ foinpc- 
Aflricum frater condiderit Tclhmcntum, Sc titono gebailblct/ Ober ton brn -Oerrn Diiefo» 
fic reintegratio futeertionis cellare videatur : icrn/b« 'Patlfiepcu bad petitorium aufijufuJ» 

quia non tradatur de bonis & (iicceflione ul- rtti auffcrKjt.fdjnrtrltdj tinniant trn Jlerflaiib 

timi defeendentis mafculi, fed de reintegra- luter/ Cami tuuCtt Actor jure Itzrcdis, unb 


tionead bona communis Patris, & propterea 
linita linea mafculina, non refert, quod (rater 
ex prxrogativa fexu fuccedens, fuerit rellatus, 

• arg. tradit, ab Honded ctnfil d. num. 13. & 

’ J9.90I. 1. alias Claufula redimegrativa renun- 

ciationi ita folicitd inferta, omnino cluforia 
redderetur, Sccflctin facultate gravati delu- 
dere faeminas vigore pacti vocatas (ive fub» 
(lituras, quod non cft dicendum , ut in termi- 
nis fubliituti per fidcicommtfi text. eft, in U 
fidticommtjfum f. i. tendit. & dcmnnftrdt. late 
Mantica iectn)tct. ult. voiunt. Ub. 11. t itnl.td- 

y nutriet. 19. 

Et cum fola caufa exclufionis fceminarum 

fuerit fjvor m3fculorum,mafcutisccfiaiitibus 
foenunx, qux alias fucet (Tiirent, rcintegrari 
debent, Soctn. confit. it.num.9. rol. 3. PuL de- 
cif.197Mb. jjn ar.nqtt. 

* J Sffiann bann atifi Crm/fo anfjero f urulfd) re- 

capitulirr / ater in tmfrrm uortgen Confilio 
tuelilaufflg dcditln morbemju utrfieffrergemi» 
gt erfcbrmcr/bag Me J^alferltcte ober non fbrer 
^aif(rlitbcn3)fajertdr/Jbtadjl6blt(fctm.iK<idJd. 
JpofVS)aimIi(tlt<J3rij)tiloU(r Dicdjitii 1'itbbtt 
Q^tlliefebeirfelbfleti gemafi/ jumalbic gramen 

Sligerlnnen/zquciiipoflcflbrioadipilccndx. 
ac petitorio, mol funilit(/atld>cxadverfo, ba> 
gtgenlebfg ntebtd auff blt ®af;n gefufjrt/ ta< 
riiinbeit biegefudjte Relfitutio in integrum JU. 
geflanen/alfo l|l ebenmJffig b(e eventualiter be. 
gerre Declaratio lententia-, rbfrlIli|Tl-t unb lebtg 
rtlefciuon noten/metl beuorab foletje ilrtfitil fiir 
»nb an (itb felbffen lanier gmig/unb ben petili 
SBcclagtcn/ nur (iifitll ftir Me Jhigen febetner r 
etuet bie gegiierlfeiic ^irtiifel alfo bcmanber bap/ 
manu ble iltifjeil jfjrtinwrmeinen naeti jude- 
clariten/folrbe utlmejir gdnijllct) cvernrt/ re- 
formirr oter vmbge|!otTen / bann eruiurerr 
«purbe. 

®ann/ «ad erfllicb/ -Oerrn 3 «&«nn A uon 
C.^eutfdieii Orbend Dirrrer anqelanqetino ob 
felblgtr anff bt|em 1‘rocif julafTen / t|I betett» 
fcieoben Snregung befdjeljeii/autb fur (ieb felb(l 
JU btr Jpauprfaeb nictu gebc'rtg. 

60 (onben fiir bad anber ble petiti bedajie 
in poflelforio adipifccndxgarntefcl abfolvitr 
merben. 2tnge|eJ)en/ fie fjieobuer|Iaiibncr maf. 
fen/bereitd in petitorio , & ad rclfituendum 
hxrcditatcm quxftionis condemniri fepnb : 


aldt(nred)iir4rb/(n|lrliri3C if rbfcfcajfe em> 
gefeijt fei;n fol : ba auebfebon foleted iiicbi tuete/ 
fonbembieStrfieil auff badpoilcllorium adi- 
pilccmlx.jujietjen/ fepnb boeb ex adverfo feln 
iclebe 3)r|aeben de novo augcjelgt morbeiub a< 
rutnben Cie Derrn QJedajit in eo punito ia< 
ablolnren reertit. 

© 0 oiirbi fiir bad btlrre beqefjrt s gerit» 

{itn it/re jiaiferlicbe i)ia|e|;dt/aa,r.jiuCml!U. 
dcclariren/nadbotb/ Cureti Cie fubrtube iler» 
luffenfeBafft |urer|lef)eii:ci!'t|e|el)<n Cerm Ceme 
metir tori)anCeiii|'om QSJillielma *cnT.4Jer» 
lalfenlttaffrgefibng: fonDeru trine SiieietieiJ 
tau T. ©.blefelbe fetner t»imerla|fcnei 1 0ema» 
fielliilegrtvnbgefciiencfi/ beffen aueb jmtiuii 
»clfcmmene9)iadji uub (Herealt gtliabi. 

©dfiae aberam Bieiendi ron T. folefce 67 
mobilia ,a(d rem alienam & rcilitutiooi obno- 
xiam n(r rerfetjenefen finnen : ff d fernb aucb 
jfinte jeltigc (n bem udieerlleben 'ieffamene au. 
ber|t nlettCann fo lana ber mannlltbe ©tamin 
inefie , aufgemaeill «crben Cumque filius 
Theodoms gravatus luerit rcftirucie, quic- 
quid ex paterna hzrcdilatc ad cum pervemf- 
fet ; quod jam fupra &prxfcrtim, in priori no- 
ftro refponfo liquido probatum fiuir. * 

Exinde lequitur eum non potuiflc bona di- 
lapidare, fruftraqucobjicitur, quod in Telfa- 
mento paterno ponitur, bafj bet inftilulrtC 
©o^nTheodorus friner iBerrealiung/unb Ge« 
neral Adminilfrationfialbcr/ bcnuberlgenbep 
Jb)trm T cftatoris Sinbnn/oCtr fonflen jenian» 
benanberd fclne fKednmng unb reliqua , SKeb 
uub anttuon jugebeit febulbfg fepn folle / rc. 

® ifed t|t in adreeg »011 foltber Admimllration 
luverimreten «elebe ber Dtn latrer ifimbep 
iebjelien ge|iaercr/Pann nacb beffen feelljem ab» 
lelben/lff er ber ©o{in/ald inftituirit fiduciarius 
hxrcs, boetj cum onere reflitucndibonaacce- 
pra, bonorum illorum Dominus. Unb alfo nidjr 
uonniien ge«efen/ 1 afi 1 bnte emine dtecbnung 
fetner Adminillrationibaallemuon bem Capi- 
tal mcbid abgefjet nadigclaffcn «trbe. 

©eneben/unb «eil ber /)etr Haiter offereob gg 
ermelbi frtnem Denn ©o^nTheodoro geirag. 
neu Admimllration (alber fonflen febulbtge 
Oieetmung remittirt/jiatwolbefageer ^JertTe- 
flator bamte gnugfamb luuetfiejien geben/ bojj 
Ctfltt4>tn felnem 'ieflamene/ adeafum fidci- 

T a (0 ai - 
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comiffari* nftitotionis tfn abftjengtfia&tipnb tonfil. li.»»i».7.Rimin.]an.poft 
ftibjlcn btfiMbtnibatim cafu redintegrationis 


filiarnm.fein -fltrr ©ojn/ POnbtfJen granxit 
©ifcBcflerttjii utfeii&rtnbtt Setinum ange. 
fcalten rctrttn m petit, burumbtn tr jfim ftlblgc 
«prcfsi nactgelalfciv tttlett Remiffio/ ttann 
M* gramen "ioebfcrnrnatb jfired Jptttn Sat. 
t ni iob/in omnem eventum aufjgcfttlojfcn I 
Pnb mfe cilicm legato rei certz, in perpetuum 
(Kngettleftn feln fclttn / gaill) frultranca , inio 
ridicula pnb lebtg meti Ponneten genwjjiBere. 

(fl autbblt V.pnb Z. ©etulb/ quod o- 
biecrudderc plar uir.Jperrn Theodoro pon T. 
gar nicfct przlcgin / fonbern alltin perorbner 
BOtben bafi felbige rnbtr berunberu Srfcfcbafft 
bcgnffcn fcn.n felit. Ergo eodem jure ccnlcnda 
funt nomina illa quibus inltitutus efl Theo- 
doricus, & ad quapropter cafus contingcnti- 


ts> ' 


Quarto 


regreflus fororibus patet. 
16 barjf rt fetrttS declarirtn 


ren#; Basben 


Srawtn Sragerinnen ju crfanbrer SlnMrtell 
furem quota hereditatis ^)trrn QCtl&elmen 
pon T. (ti)t. 2 lnqtftf)tti nufm meljtalleln Crttj 
<£tbtn al« betite Sturne Sldgtrln pnbcrje#ige( 
QJeflagren pnmunblgc Sratpltn In acbt sutiem- 
tnen/teeil Me anbern @tfttn>lfltrljt tmnebtt 
potbemJDettn Sanem oberboebiu ©etjlltcbe 
©tanti rd pedtive abgeictbt obtt fiet noct enr» 

K l Pnb reas ble S^Biiit OTargeetfiam an< 
e/fclblge jujjleidj pon beeCerfeit# (iretten. 
btn ?f\ittf>et)(ii qeerbet ttotbtn / meil jmut btr 
J)m Sanet bifet Stuntltn exempiariter pro- 
pter mentis impotentiam, ftinen ©pjjn Ttttm 
Theodorum fubEituirc/folttt iubftitutioabcri 
Bell btr lubftitutusante inftitutam lobt# ptr« 
bltaten/nutmmt()t expirirt/. al(b exprefla di- 
Ipolitio pactorum dotalium, b 8 in caium, qui 
nunc contigit, concepta, gtpolge Btrbtn mup. 
9 o St femb uucb blt Srunjtn Sldgcrtnniii gar 
nldttmit btr legitima abjuBttfen: 3 ngefe(>en fie 
mdlt in legitima inllttutrr/ fonbcrn in favorem 
malculorum mlt elnem ptl ringtrn abgtBifm/ 
bott fiet btfljalb »e<ttii btftbtftentr rerruncia- 
tiomaucb einig bcm ffllami#Stammen junt 
beflen/fo lang ftll)l<urgtmtf)ttiDamif Bilifaf). 
rig contemirtnlalTctt. 3 nj«;oabcr intermor- 
tua ftirpe male ulina ad totam hztcduatcm rh 
BU#j&nen ndinblitt ffcpolita renuntiatione, 
remoto etiam bcffin barauffgeriifcnn Sdner. 
ficten it|lamtm#)<itbu&rt hmt/biOltt redin- 
9 ' tegnn juwctben bcgejjrtH : Regulare enim clt, 
reintcgranonem dari in illis bonis, in quibus 
procedit exclulio, £.,.cr e,& j.qu.i.§. eum qui 
infin Pani, conf /a/. num.e. Ub. e. Odd. de re - 
jhtut tn inregr qu.r. num.es. Gail. obf. bi.n.ip. 
Ub.eSmd.eorif.79- nam. 8. 

Ac faciunt tradita Arctin. conf 1 4 -J. in pe. 
Corn, conf e}} m an- r &e Ub, e- Socin.Jun. 


fert conftl.pr.num.19 lib.l. Gsbrirf,’ 

& ftqq.lib.t. Hondcd. confil.it. uum.r.C 
fiL 4-o.num. 90 lib.e. , 

j 3 um Sutijfttn Bdrbtben gramen (Stdgnin , » 
ntn vngilillcb auffjtftunjtn / *nb cx adverib 
gefuittc declaration bafiin |urfcttcn btjt&rt/ 
b 4 pbf(harreditd( 5 Btlf)tlnil ron T.in Itaiu, 
quo rnbsit fiet bleftlbe jut jtli abfltrben«btj 
fjungltns* Xifttcrfcttn eon T.btfunbenuni* 
trtlttn/ r nb ba^tro Ullttprq quota Sc rataaltt 
baruuff {tadttnbe ©ctulben lubtjufilenirtijt, 
atttet fie bureb rellljtlmen »cn T. obtt buri® 
befftn &otn ©ititrleten »on T.©.po(lmot- 
tetn patris contrabirt pnbqtm.tcfct BOrbtn. 

3n erntequng bie Stamtn (Slajtrtnnt non< 
ltie()r nittt jjrtnQJnibtm/fonbern )5ren jptnt» 
33 atttmiu®tbtnbfgt()«nibarumbeti tbtr ble 
SUiterltcbe ©ctulben f tine fernerc jjjrtb t jjnU 
IU agnolc renscrbunbenfelnb. 

IJBIefolttts ofine badbie funtrbure 9 te(h *• 
bem liJejulTorio hxrcai, fdtie ©ctulben/Me 
ber Fiduciarius gemaetr/ jueniriifcrcti auffttle» 
9 «n- ' 2 Burnaet uucb Pus Sditetlitbe Teita- 
mcnrbarlnnen bie graB Qigertn serjnj/ una 
cum lua elaufula rcdinregrativa, o mnibusque 
luis qualitatibus nuttr&oler/ In aUtueg iutxt' 
(lefien rnb auf)ule,jtn tff. 

Sura ©trtl^t/ble Acccdiones ttianjfnM/ M 
[jabtn ftlbijt ex natura inllmitzadtionis.tfl ItiJ 
qltltb ba« poflefforium obtt petitorium rjtmtr» 
net erfemit Btrbtn mufftn : cum notidimt furia 
itt, id quod vel naturaliter vel civiliter rebus 
hzreditariis accedit ; ut funt alluvio , ulurz, 

Scc. hxrtditatcm augere, l.poft SCnnfule.ei., 

& l.pce{errum.f8.UUud,9o.§ Pendo. I. betet, 
ir.in pr.l.fi poffeffer, se. iumfmilif.ff. de pecu, 
bnredttnt. 

iffianti nuit poft mortem OTeflant ^Jerrn 
©ieitncb btf jungtrn pon T.fdtnblicbe acccf- 
iionesflcb Ctoiqtn/pnbfitb InpimSo liquida- 
tionis btftnbtn/ |tlnb frlblgeoon JXecbt pnnb 
©iiligftu ttxtjtn/oit Srutotn iJliSgertnnln pro 
fua ratajujuilfilen. v,_ 

giira ©ibtiibt aber fan btn 'Stflagren bu« 
Petitorium barumbnitti potbtftaltcn tptrbtn : 
QBtil fie btrait per jam lupra deducta tarinnett 
condemnirt BOtbtn. 

Sub bcii aujbiftm ufftm gnuqfamt erftrt. 
Itribapble jlaoftrl. Oicietd {lojfratf) Srttlcl/ 
lauier guugono taberfluffir} btro tln declaratio» 
beitejirct / ul< Biirbrebtnmtffij cbnoonn6bteti 
fepn/baj potibtr Diom dfcpftrl. ORafcflat fon» 
bttbafire jCoinmilTarii , in puncto refticutio» 
rus dc declarationis fententiz, aUcrguabiqji 

Ptrorbuet Bttbtn. > - 

Quemadmodum, Ac. Aptum in CoiJrgio 
noliro.ben i2. Octobris, Auno 16 {o. 
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s Crmna* 6« £ocfot. 

• bofjrn* ©rttff *nb J}trt / 
-Otrr fubmig ©raf* ju N. 
f an rn« Decanum »nb anbt< 
f r* Do&orcs ber Jjurijlm 

> FacuWi 6«) 3 *m*ln*r .00. 

t>erf*ul ju Jubingenln giiabengtfunmn/itbrt 
fcltborgtfltnbt fpccicm fadt t)nb aufifuf)rlt*tn 

btrl4r/(2miamiJ?ariam iSonrablnbtr JJert. 
ren fcalb otrftafftin bdttfltnbr ) imftr «<*rii* 
Wtbtntftn Hcafive jiumbtrftn t aud) bafi 
■t>o*gtba*t i6r« ©t. 0n. rolr no* feretur (n 
»nb<r*onlgfd* informirm ntolKtt/ ttu« mlt 
bcnrn 9>trfonm/rtfliWfir»fa|itrt fralbtrtroti 
fHnff bip In brtpitfieii/ flbcnicficn/ au*nrun» 
»*(>en(>lrigtri$/*n Qtytn ongtgtbm rncrbm/ 
norjuntmmtn fept? Ob nJmblf* auff fol** 
«Sofajung bUfilbt |ut rrrfiafff 3 <jo 3 *n / »nnb 
ba ftr anff rorgrfitnb* gutli** examination 
n(*i brftnnm molrem alf bann mlr pditiiAtt 
Sraj de jure, mffgdi onb fonD<tnang< 3 riff*n 
ibtrbtn. 

3)nb tibfr jfirer ©r ©n. i»ir In mifirirm 
bnbtrrliffnlgtO gefallrit jiirrwetfin ntllltg ftltiti/ 
nu* fonffen trtgrn »n|tr< rragenben imbrtl 
l»a« ju hfttrbnung bk Heben ©<t<*tigftli 
bienri/ln* 'JBercf jttfenen/ tmo f*ulbi 3 ivt|jen i 
211» liabm wir nldn alhnitii 3 (fa 3 iem btrlctf 
fi* brftnbtlibt 33mbffanb/ fonbimau* tmb 
nilf Db<rf*affi< Inqutlitionb protocoll/ vunb 
relpcflivc baraup qtjogtnc cxtrai9us Collrgia- 
litc, tmb uili finfi etxrlefrn. 3 fur fSr» tfrrtt 
*nf<r« rfittlb nli b*finb<n fdnuen / baf obg*. 
nauMeeerliaffiln no* jur jdi an fdb tmb t«< 
fcdi juffrafftu. 

i ©ann obtuol fUftlbffeti angi*t(g iff/ ta§ 
fi* fi* ju b*r paubern »ttfi*rm |a|f*n/ ®£)d 
#*m 3Utnd*tlgen abgefagtr umib b*m gdnb 
SRrtifbH*cn fftf*it*i« iugtfaBtn/ fi* In bef. 
f*n iJlamfn n-ibtrtmtb Miifftn/ luib tmtin Itu» 
ftlbbuln txrfupplm laffrn / baraufF au* rnf» 
firlbi 3 <n |u s«r|*dben*n mafilen bttjgtf*laf. 
f*n / -Odrciibdni] rnb b<r 3 ld*»n Cuneent N» 
futbt IC. 3tijf Bfl**tt fad / eciam nullo cdo- 
fio nocumento , hominibus animantibus k- 
getibulve illato , fa|i In grmem M* pratftict ba- 
jlln f*ll(ffen / baji ble uT)e j-e i eatremo litppli- 
eio mib m(/ b*r iobiffraff anjuft&m fipcn t 
quemadmodum multts probat Hei tnan. G#- 
haulcn pandectarum Prolcflor Rintelienlis 
i» fncejfu iHTiiut ttntu fjgjt , i. ubi 
etiam ddtrtic. t*p. Conftituttonis Carolinat, 
qui in contrarium adduci folct , aliafqnc ob- 
jetSionct Wicrianorum luffieicrcr rcfpondet, 
St limul in (equent, quali, probat, (agas (cu 
Lamias realttcr & vere padtum cum datnone 
inire, venerem exercere, ac quoque carum 
nofturnoj Conventus plerumque realea ac 
veros non imaginarios feu illufortos efle.Con- 
fentit quoad pernam decollationis aut Itrangu- 
larionistunquam mitiorem, Bcrltch. «tu. «. 

C9tltl-J.n.79. 

98*11 Kbc* Mfe fflctnuna enatat irrtireli, 
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tu 

git( ob 3 ld* b*rof«lb*n regulariter bliti* annr 
|an 3 *n: Surnimbll* propter apoftiliam ec 
abnegationem divini Nominis admodum hor- 
rendam) eorberft abn In 3 < 3 *ni»<nl 3 <r fa* *r« 
11* «nb<rf*lbll*c cire umliantix jubcfintxn / 
N* »n< oli*rfianb na*bcnrf*n etwtefen. 2 It 
nolicn o>lt Im faU fclbfT (ra 3 *nb*n iXl*t(rll*c 
3mpi</ »on fol*er Oiegul blfotto aba><i*rn/ 
#nb biraltobocrflanbn* mitiorem lententiam 
appn*endtr*n/»*ll ndmbli*ble iSafiaffitn 
0 i wnjtr«ral 3 n«nSDfutt*r mb*rjii 3 (tibiKr< 
fii()ti/vnbliifol**m alnr iubif<m(afl*t »«* 
lalid Borbdi / baft fi* 3 ld*faiub f(lbl 3 *c ccnta- 
tron n(*i mtberdanb t^un Mnn«n. 

0olfiau* Ci)f(ir®*fanbiiiu6 bur* Nf/ 

)b fi* |un 3 |I btn IO. Sernpteinbris atibqefagt I 
©i* mub *m ^Iqr fdn/bann ble ‘Pcm jmms fit 
#arsufol**«iu|a 3 <n. 3i<mt<fi* fitfiintuec 
<Pdiil 3 «n laffet *t>e »o0 fi* ait» obi 3 * g<|fef>ert 
»nb babei; t>«rb!*lb*n ic. etreao tlcvir* ninb 
jBK(f*li 3 3 <ma*i Borbnt conteirio autem ccr- ' 
ta.indubitata, minitneque varians , aut vacil- 
lans ,adefTc debeat i ut quis ex ea ad Mortis 
iiippitcium condemnari queat, ftr jur a vulg, 
pnclertim ubi nnlium in oculos iudieis incur- 
rens drfta i corpu» adcil. 

Qbtntben |dnb (i) gutiindieia drnr »(rf)off, 6 
f*n teutef ll**n ®u§ <ti*albinia>dl bevttrab 
rtrmog )f)t(t,ldflrn<Prfaitttntib ftcb<bauffa[i< 
ttn* ttnb obtxrflanbntr 'ituftl«bul|*a|f( dn 
gtraumt gdr/ vnbfolang ft< )f»reii (£j>tmdnn 
tiar; fi* «mfialrin. 

•Omgtgfn tnb fur» anbet/ntdl mtfttbefagi* 7 
Mtfiafftln *r »orl 3 t conteffion nl*i all<rb(tig< 
revoeirrtfbnbetiino* barauffbldbi/ bab ft*eltl 
•Otrgtiwfen fenbmiMtgar nl*irat)r*n/ bap 
fdbigeper fenteuttam lofi 3 efpro*tn; fonbem 
iwrtn mebrtro btt OTdnung/bab (i* g*g*n bo 
Wblutig jbrtrJittng tuibatibtrnjfitt*albauflF- 
genxnbitn J)nco|l*nO/ ( bartton ftmia* utri» 
mi) fur btbtnal nub<r iu *t<m9Jiaiinsnnb 
Xinbcrn gdafftn bo* ntbtn btr 3 d»c{)nli*(n 
Jf\n*tnbtip dn g(|*»orn* iltpfKb/ au* a» 
mugil*/ ©urgf*a|ff oon j(iraufF»nban 3 <» 
nointum aerben fol/bab fu nl*t aBdn btfi auff 
f*rcntt< NgnaMgung fi* In btm i*tnbtnbtt 
©lan (Itincn 0*®ba* / obtt ba fu fonfi ftffa 
baffti vorbltlbtn/ fonbtrn jumal jtbttjtli auff 
«tfbrtcrn b*r> btt orb<nlt*cn Obrlgf *lf fi*g«. 
jiotfamblt* tlnfiillni molit. 

i£nijnilf*tn fonbrt bur* Me JJ*nn 8 
fl5fan*trrn obtr ©«<lforg<tnmii23nbttrl** 
*nb trofl iug<|Vto*tn auff *t*un unb laffen 
finffigt a*i gtbtn tintein |u jddn *rt ^InbtK 
mao fi* yon Meo l*rn«i/ob*rvnb<nl*«f »*r< 
*di'fj<#9 eaamtniti ob*t gcftagi/ tmnb ba fi« 
fi* tueitet lulpca errenfta oub fon bqftrung/ 
fonbem tlltutfir <tf*dn<n foltt/bop ftlbig* bl. 
f*m iafitt no* ftrm* t b< Jatill* anpange jf)rt 
itnibrt obtt jtmanb anNt otrprfitni/au* <tmd 
9ll* obtr l<u*cn ©*ab<n jujuftigen ft* tm» 
bnmmmuiKeU/ md*(|i<i(b<ri<UBlb(rumb ’ 
J i N» 
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bttjgtfangtn/auc&j&ro ali vnbmivt» jufamcn 
gtredjmi ivtrben/tvtldx» nfdw fo uitbilicb be. 
fdxjjtnfJnbt/tvann fit auffeln Srifccil ivibtt 
9 ailfctimb«gtlll|r<ntvurbt. Aliud enim hibetur, 
perfcntentismaliquemabfolvcrt.aliiiddimit- 
terc,alio non cdofto.arg. traditor. a Menoch. 
lib. i pT.ifumpt ubi trahae quxibionem il . 
lam, utrum reua qui per torturam indicia pur- 
gavit, ablolvi, in vero caufa indecila relinqui 

10 ®a Jutb ivfberibffe 5SWK3>erfon «in 3?r. 
ifrrtl aufqtfdlli/rnb j&rbarfnnftfn iObi?(iroif 
auffitlcgt/ naurbe bf|e< nieftt in oculaiSomi- 
num uicurtittlVfnb mvanftam prztrnbrttm 
quam futurarum confimtlium executiomiln ) 
in conrequcntiam gejoge IVtrten rocOtn- 3B<I# 
d’t« be|Iotr>entg«r gefcbt&tn fan/ tranii fle auff 
nigltibeiS ivlbtrumb |TeU<n,*m5 ofm (in Urif)<il/ 
tofi gtlaffm ttriitbe. 

1 1 SOa bann furi ©tltt/btn vnfoflen bttref. 
ftnbrnltfci vnbiaidl ifbitafj fol*m(m» btn fte 
turrtifir digne SStfantinuI tmb aufbrtdjtn 
wrnrfarbir jumal in locum pteria: arbitrari*, 
Cte Difi fal» omnium Dd. judicio fiati (at / mlt 
(Ingtrtdmetnitrben fan) btt ©n.Obtrfttr von 
| (ro tviber gut gemaebt rerrtr. 

©annobfcbou Det ttt. & ult.drncxlx: p. 
S) ® £>rb. bifent edjluf ttita» ju njib<r ftbti. 
ntn ; (|mn iotb btebt «Utili bafim ge(ien / quod 
regulariter expenf* exeeutiones Juftititr, iiit/ 
nlmblidjtvannbtr JJbtlrMttr inirftm itbtn 
gtfltaffu btt ©briitftlrobtt btro Fifcn obilgtn/ 
vnb bamli btt Jtiflagtt twdjt jubtftbnt^rtn 
ftpt. 

1 1 ©ctb tviirbf (derturd) ftintm ©lanb btft 
£Ktld>« b<nbmmtn/in nubtr^dlm/mo man ex 
officio procedirt autb ftln ?cbt*rfonbtman< 
btlnttraordinan ©rrajf ftirnimbt/btm delin- 
quenttnfcn ftintm aigntn ©nfirblt CPtja(j< 
lung btt 3n)uq vnb anbtrt 3)nfc|?cn abjufot* 
btnvper tradita ChriO. Befoldiparr/. variar. 
(tnfihtr. cnf rno.ijHUi.7 Cr 

9Stl| abtrvtrmutliti) propter Iuriidiftio- 
nem territoriiq; limitet rontroverfos bit rtr» 

B in natb jhrem «ufrtiffen/nitbfalfobalb 
gtreofjnltrtfr iti«|ftn auff tin Rcvcrji geli, 
fert tettbtn tvvllcn' ivutt ibi* ©n ©trtfdjafft 
bifnttf ' vnb tua» occolionc foltfctn ©mu» (f« 
Mtv<r(iiiiftingatni*t btruhrt) nu(f itjangcn 
fenn metiar / ftlbflen tm gnactgt moderation 
furjui.rinnitn tuilTtn. 

Bitrbttn» fvnbtti tvir tbtnnttflig nicbi bt. 
(inbcn tafi btr vtrbajftin ®^mann'n)tn <r (id) 
btro In 3<» bcrvertmjfnmg an til «ngtnvmen/ 
btfifialbtn tin foncttlnbt ©ira(f utmnitcTti (ia. 
bt.Ut & aliae, liquisut coniul >t couianguiuco 
vel affiei, pietate motus quidpiam legibus pro# 
hibitum admiferit.t lementim puniri folci per 
tcit.ml a .ff.it rrcepr.ubi fcnbitur, non leve- 
re admodum punicndos,qui cognatos vel affi- 
i ^ nes apud fe receptaverunt. Ht huc quoq; per- 
tinei texui» I.r/o» t»* ««« i. xU.ff. dittaulit. 


•} 


ubi daturvenia militi, qui ob s 
rentum 5c affinitum ad tempus militiam d 
ruit, beet altbs graviffime eflet puniendus, ut 
latius deducit TiraqueU.d.p*n»rri»p.caa/as. 

2Ba< bannbitvvn j^m aufetgblltnt/ botft 
in faSi narratione nltgenuglamb fpec 
contumelias, bit tt »fbtt bit ©trtn S 
«ugjtgofftn (labtn fott / btfrtjfm tfiut/ 1 
tt batobtt totbtrfliu focrtwvnbnatbgtfa 
batt nicbr vmb ©nabbitttn/obtt ftln vttbtt» 
tbtn btrgtflaltbtivanbtibaSihm foltfetnidji iu# 
tti^tlltn/ miretlitb ‘idglgtt ©tfdngrui^ obtt 
tintt ©t[i|Itaffan|ii(tf)tn ftun. 

®tlanjtnb Ittfintb blft 5 rag/ ob anjf tiltt i j 
angtbtn/ tin bttgltitfctn btfjgit tinjtiojtn/ 
vnb fitinlitb gtfragt ivttbtn f oqat? ©abtn Bit 
vn» babn» no! jubtrlctrrm / blf fjitvcn btt 
fXtdn«i<brtr vnCtrfiiMicfct tDitinunjm |u> 
btjiubtn ©iftabtrtj)imtvltjiirbl(biUi(b|Ivnb 
tvolvtrauttvortlicb tractjitnibaf aujf angtbtn 
ftflitbtr vnbtrfdMtblidKt >Wt|o{incn/ fo bat# 
aufflubttTottuvvnbauA (tmatb ad ftHao 
poenitentiam & dolorem criminum dilpofita, 
betarreiviumal mit vmbjtdnbtn giaubtrurblg 
gtiiiadn/ ba( fdmblitbt beiutbtlgung btr 3 B» 
bcif gcmtji ftvcttltriyiff btc btiutbtlgtt trfor# 
btm nm btn angtbutrm/ baj fk notbimit# 
ben' confrontitti obtr fonjl btftagt : aber b,(e» 
indicii aQdn / nili alia lunul concur- 
rant, mu Der <pcmlid)<n §raa nl 4 j( aiircf ud) 
an3c.11 iifai tvcrDcn fiSntif- 

Etcmmfufficcreplurium nominationem, 
abfq; aliis indiciis vel adminiculis, multi ne- 
gant, ut Blanc. Grammae Natta, Ofalc. Ma- 
lcard & alii , qaos allegant Farinae, d.tadtc. & 
t0rtur.qutji.4S num. 34* & ftqq. ut& M. Ao- 
ton. Delrio. lib.j difquific. mdgtc.quafi.t. »«- 
cluf.i.in afptnd. 2. qui generaliter tam de cri- 1 7 
minibus non exceptis, quam in exceptis fta- 
tuunt, depolitiones plurium fociorum crimi- 
nisnonbccrcindicium ad torturam: cum c- 
nimfocii criminis delidumde fccontcili, in- 
fames (int,adcoq; laborent tali dcfcdlu,qui 
no diminuat dc eorum fide, fcd cx toto reddat 
cos inhabiles, ideo numerus non fupplct fi- 
dem, ncc in habilitatem : quia quod nihil cft, 
fupplcmcntum non recipit. Quam vis itaqj fint I® 
plurcs confitentes de nominatio ; horum ta- 
men difpolitioncs non valebunt tamum,quam 
tum didum unius tcflis qumimo nihil pro- 
banr.niliad inquirendum, fecundum Graro- 
mat.Nattani.d^./arn, apud Farinae. 

2)nD ohfebon <1 rlccbcin criminibus exccpds» l 9 
& ita etiam in maleficio rtn limitationem ma# 
dj<n/ fo Ifl jcDodj propter incenituduacm. Bc 
multifariam obfcuritatem.fb ficb <ft (pccie, bo 
Di|'mtddifto, onD tofftn an$tbm g<a>o$nlub 
bt|inCcr/b(fli£fj ad crudelem illum veritatis cx- 
pior and* modum, tlldjf ititfeilltb iugtfangtn. 

3n be nt itblfdw btrboftStlnboffrer» clnt» ab# 
Ok|cuD(li qffiafr lupponivt/ ut tradit Godelov 
U Slgu & rntfia hbt.i. ctp.fj$um.i. & T»o- 
neru. 


A 
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neraj, mfrt allegandus : ©tffaftfamt fn gegtrt- 1 
axrrf gem 8«B/Nt 25«taffrtn angtitfgfibafi fi< 
m(f»tmttiincubo,fngt|lali)br« SStuDtrdju» 
gebadtnbabc. 

10 Ncc impetit, quod Binsfeld. it nufeff. nu- 
it fi c. Mtmbt. t. enti. i. & ftqq refert, t' flari 
experientiam, quod vix unquam fuerint inno- 
centes nominati, aut (i fuerint) eorum tamen 
innocentiam, Deo fic dirigente , fuilie patefa- 
Sam; Quia in externo foro non ad miracula 
8cextraordinaria remedia Providentiae Divi- 
nae rcfpc&us cft habendus, 

I, ■ Nec etiam exindi probatur denunciatio- 
nrsillasefTe veras, quando fcimus , Damone 
invitiffimo eas fuiffe extortas : quemadmo- 
dum Dn. GbhaufJri d.tttSqttfi.q.f tLlst.ie- 
gumentaturi 

*» Refpoiideri enim poteft , Dxmoncm efic 
fimulandi artiiiccm vaferrimum, & ex zquo 
inclinatum, ut falvet nocentes, quam ut per- 
dat & evertat innocentes, 

1 1 Ac etiam Conilinitio Carolina, tttie. )U $. 
3um HttrfOW Daf’ Dft befaqre ipcrfon.ic. in no- 
minatione fociorum ad torturam fufficiente 
requirit, ut Judex inquirat, num delata perfb- 
na lufpcdaiit, & de crimine.cujusca arguitur, 
d vicinis & fide dignis viris diff amata. 

*4 Quodque cum hac delatione al-a indicia 

• - de bea n t cone urrere, ti adunt pariter Dotninic. 
Card. Tuli hus Ut. V.t, incLip. m m. ij. & Jeq. 
IuLCIar.fi*.» Suh.qutft.ai.uum. l.fnb fin. vtrf. 
qua quidem thquaUt ptefumptu. Boer, dttifi. 
jf.iueip.& videtur. num.], 

l f Maxime autem bona fama elidere poteft 
indicium proveniens ex nominatione pluri- 
um, ut non (officiat ad torturam, ne fit in fa- 
cultate liorurn infamium, de fe convifiorum 
gravare bonum nomen, exiftimationem , & 
quod pejus cil.pcrfonam viri probi, Martii. 


nufil.74.uum.tj.Stm crimine mali ficii. uu[. ♦ 
itp noi».»7.R.oland. (enfiLi6.num.n. a 7 /. n. 
fi. fiir.i. Menoch.ca/.a-a. num.ti Hondcd. 
ctnfil.iet.num, te. hb. i. qui pluris alios addu- 
cunt. Hancque etiam fententiam communi- 
ter receptam effe ait Farinae, qiitfi 47. n H 7 . 

Namque generaliter cx eo, cujus t xillima- 
tionis quifque in Civitate fua iit, plurimum 
adjumenti affertur ad illuminandam venia- 
lem, uti inquit rext. tn l. it nuat re J. flui i- 
mum.ff.it qutfi. 

Judicium etiam bonxfamx tuis ccnum ' 
cft , firmamque innocentia' przfumptioucih 
parit.at vero in hoc crimine quicquiu de ezte- 
ris exceptis criminibus fit, moralitcr loquen- 
do, & fecundum prudens judicium humanum, 
denunciatio Complicum lubrica clf.fh peri- 
culofa, Tannerusad/.a. S. Tbenu ,qujfi. »7. 
urtic. I. , 

QBann Dttoroegen tenlqt »itr aScifd • JJtr» 
jontn anDtrfi nld)t, b uim ftirdj eas angtbtn et, 
li*erbmgtn*i!n ofer fonff abgefltajfur -Ctrc 
gravirt/ fonflcti aber tio.i |!;nru nt*t angqttgt 
reutDt.Dafifiiftbr leidjtferitg / aufireiim.ilji, 

Jtn Htfacicn » 1 » antc.ii ©1 unt t/en fcjp .©c, 
rudit baben/ »n* fiir ^*t>en gtiialtcn leetfen/ •* 
o»tt fenfien fulpcdt »nt> plir berbdettfa f pei / N 
Dafj fic ORcnfcben » 1111 * JSieb vclaii tgt / cf et 
6*a6tnjujufugtn/tegtbrt‘ i'nbn>a« feretlel, 

*cn TU« fonben t»fr en|er« tficile rurtter ;it*t 
fommin / ftanti tofi enumeret aujf ibr tliiui 
DnD lafltn/ fl<i|fi 8 < 3 *tung gegtben < cber fit 
*otb<fiaiDcn/<rn|II(* audi mu CSeeroroung 
btfpra*ct/ »n* Die ® a brbeit aiyujeigcti crtn, 
ntrt/ recb aujf be&arrliei) ttrucmtn/ vnO »cr< 
fprttbtn fi* jtOttitft tBftcr jufltllen/ anbefmbd 
gtlaffcn BttDtn foffen. Arium S.wlngen m 
Collegio noftro, Dtll 1 i .Oftob. Anno 1 «jo. 
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Sig* ir venefie* convici*, fi hominibus u animatibus non nocuerunt, *c tapitt. 
Uter punienti*} 

Ob®6<l/ @tffrtng/gi 



r« 

'jttl / 21c|f »nD ^odlgeftfirt / 

I i(jncnf<i)cnfifmtit><riitnfi»n, 

I (crterait reilltge Ottnff ju- 
1 eor, fcftmects ©tlniligc liebe 
| ! tfcrtn Win» greunb. 
gu‘5olg bcrofelben niugff fubd.ito t>en 
«.tffcbt an vn« bt('±eficti<n brgtfittnP/ babm 
t»(r(n tu.ferm txrMmblettn Collegio, 6er »et, 
pajftin Watatctiix dUetnln / »n« rbcrmaditc 
tmb fjetnadj bcpgcfiigtc Cftifanbtiiiis / »mt* 
onDtrt voti *tn J^mn babencbeii beridjttte 
aBmbffdn* / mit allem fltifi trmogen. ilaiib 
Obwolnurvnfcrd ifictio iitebr tmclfflctt/ fann 
*ad gebatfite SRargrcffia nacb btjdiafftnficft 
wrbcctben*/ mu Dem ©dmxrDt genit/ 
Vn* (jettud) verbrennt nxtDtn motfcte 

Jtiigtfitfcn fit |<lb|t »nD btjiatlidl gcfft^tt/ 


Dafi fitbtm StfnD URenjchlidjsSeftiftiht» 
fidi;trgtbtn/ Dfe 3l(I<rb<t)lfg|lt ®ttpfaltfgfdt 
ttrfdjmojirtm autb fi* f n bojfetjn pfltr Dcrtn 
taufien lujlcnf rnb Daji foldnd mft jfittm ©obn» 
llnan* btfiftcfKn/gcffatftt/ ntbtn mtbr aiibc, 
rtr2fbgditttt)i»nD fiem ilcttn rmbaten/famft 
fit wic gcroobrilf* Dtc drgften Repeti jutfiun 
p (Wgt n fi* jugltl* btfittftt. 

iStn mclcbtmco nf*t vtrblfbtn/ fonDent I 
fit fiat au*i fi*.au|Ttr Der <?b* f*»^ngtm 
lajftni vnDDa* dsfnD/ fo btralt its. QCotbtn aft 
gtntfiti bufilt* vnnD fn gtbeimb von )f)c ge» 
trtbcn. QBt I* td alie : n vtrmcg Dtr fXt*tent jb 
* ti icDtoSttafgcnugmert/ per tradita Berti- 
chii ttm. 4 . canet», pe 1 iifiuef. StBtll btvotab 4 
Dijcoarttie Jtlnbltfn/ btratt obttrflanbnct maf, 
fen/ f*on i«. ®o*cn fn OTutttt ictb gcnrtfit/ 
flifo pro panu animato 9c formato, ex com- 
Tt 
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muniori Medicorum lententia , jufialrtn ffl / 
quem dolo malo abige ns, praefert m Ii hoc fe- 
rent ipfa Mater, mortis ptenam extra dubium 
meretor. 

i ab(r ttir btm alltm/fo fclnbmirbotb btrbt- 
fldnbtgtn Mtimmg-fafi aHgtbtuftr prrhaffrm 
niltter 3ob«6traff lurtrftbontn. CBttl fur- 
ndmblld) ren btn -Otrin berfdjrer maiftn fit m 
folcb |()itr uuilidjtn QJtfanbmnfi fub fpc im. 
punitalis vt 1 gratix benaeqr itmtJl blft Plllfia- 

«it anbtrfinltbf bamiburcbjjir mflilujirlicfit 
confeflion/ qu* jam d fio modoclicita fuit, 

. auff fit btPmbratbtmorbtn. 

3« itrtltttmSaBMtDo&oresIngtmtlnba- 
()in fibifefftn/ bafi btf« rtrfprttbtn/ manu t* 
gltlcfc »cn tintui SnbtrOvitbttrlxftbtfitnban- 
naCbtJcfialKn tptrbtll foB H prout apparet ex 
traditis Berlichii itetf. tt. item Jaeob Aireri. 
in pncif par t.uap.4 t hftn.i.n si.& fiqq. 

7 33nb fembt In gtgt nmdrrlgtm Sull (btumcf. 
fi.j Difrt filcrsu/ bafi incfir angtbtutt OBtiM- 
Ptrfofm lang qcfingen gtrotfii autb (n btm fit 
btrmtintr fit mufT< mti anbtrn fltrbtn / btrait 
Mt rtcfcte toMf.angfi aufigtfianbtn/ rnb gurt 
- anjttg «intr QJtflttung »on fitb gtben. 

* OTirJalttnabtrpnftrt t&tiMnKbrr&atfiiin/ 
bafi mibtr fit tln Definiti». Srtfitll aufigtfrro- 
(ttn fonbtrn tuffirtn mtfittrb btt QJittnung/ 
bafi fit gtgtn ®fja()lun<| jfirtr Jajuna/wit an- 
btrn ifjrafjalb auffgtmtnbKn ISntofltna; fur 
Mfimol lofi gtlafitn/todjfln gtftbmornt 3r- 
pfitn autb ma miiglltb QJiimfibjffi von ifir 
auff »nb atigtnonimtn mtrbtn folltibafi fit nitbr 
aBtin bift auff fcirntri iStanablgung/ fid) tn 
ttm ^tiitnben btr (Stari W. obtrbafit fonfi 
fib&.ifft/ rtrblrtbtn/fonttrn autb itbtt jtlt auff 
trforberu f btt) btt orbtiilltbtn /Oirlgftlr fitb 
gt|)orfamI(tb riiifitOtnmolIt. 

$ini»ifd)tn fbnbit j&r / Curd) Mt JJtrrn 
ipfartttii ober (St tlforgtr/ mit Snttrritbt »nb 
?ro|i iua<|'pro*tu/au<b auff jfjt tfjun »» lafftn 
finffig adit gtgtbcu, »nb b j fit fidi meftet lufpca 
ttmtiftn-pnb (cuitbtfftruiig/ fonbtrn nlmtjjr 
trfdttintn folitt bafi fclMgc biftm iafitr nocb 
ftrrutr btfiatrlitb anfitug uiotbt fit ftbtrjtir mf< 
btrumb btpjtfangtn /audi jljr alr-»nb ntmt« ju- 
failitn gtrtdjnti wcrbtn Jitltbt* itldjr fo Ititfct- 
litb btfdjtljtn fdnMf imaitii fit auff tui Jki&tll 
mibtr anftf inibo qtlafftn murbf 
t Aliud ciliin habetur , per lentendam ali- 
quem abfoiverc, aliud cliinittcrc.ilio non cdo- 
fio arg. traditorum a Mcnoclt. Ubr. i.pnf qj. 
ubi traCtat quxilionem ill.mi.mruo reus, qui 
per torturam indicia purgavit, ablblvi, an vero 
cauli imlccisa relinqui debear? 

Sa autb mibtr Mfi 'SJtibd-ptrfon/ tln 2?r« 
tfittl dufigcfalt / »iut» ff)t barlim (tln ioM«- 
©ttaffauffctltjjr/miirbeMft» mt^t inoculo» 
bominum incurrirtn / »nb tnmann in conle- 
quentiam gtjogtn mtrttn toolltn ®tlt6« be- 
llo i»tiif 9 « 3 tfcj}tfitn fan/tvann fit auff tdglltb 
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mibtrumb fitOt n/ofi nt tln ■BrffttHibtttn fit fiff) 
tn liinffnj jubtfitlffcnt lofi qtlajjtn ttiitbt. 

®olit man abtr ft bffj orta tln Srtfittl tr> 
tfitlltn/fdiibt ftlbljt natb anlaltunj cblqtt 
furMn Dcduaion / »on btn Jptrtn ftlbfitn 
Itltbtlttbformin mtrbtn. 

, QStlangtnbabttiMtron btnJ^trrn btpjt- 
fiiqft Gcncralagrajtn : ®tl(btt gtfialt lidm- 
lldj/bit jtnljt JClInttrqanaiObtr »tr|3firtt ptx- 
fontntmtltbt jmar @otr strlaujntt »nb »tt. 
ftbmofittiiifiinafgtn mit btm lafMgtn Quam 
Sttbunbimia ungcrldjt/ficb mit ttmftlbrn oa- 
niifcbtt/ bonifimtiuftintm Slumtnfiibhabm 
raufftn lafftn/ Cit Utufftlifcbt idnij »nb ^u|i>- * 
mtnfiiuffitnbtfutbt/abtt botb tvtCtr fiKtnftfetn 
obtr iiitfit fdntn mfircfllcfitn Sdjabtn |uqt> 
fugi/ abiufirafftn. 

3rf imat folcbt Quxdionbitr Mtmafftn 
imtifftlij »nbbtfinbtn fitbnicbt, rotnlj/ b<- 
fonbtr* and) btr Xugfpurglftfctu ConlclT.- n 
iutjtifiont Theologi »nb 3urlfi«n / mtlttxbn- 11 
fittim Imittnt bafibtrqltltbtn 'Ptrfontn alltin 
in. animo vel imaginatione delinquirt / alfo 
coiilcqucmerbaraufiftfclltfftn mofitn/ bafi fit 

inforo Icculari vel cxlenio mit ftlntr fbllbtr- 
bartn fiofitn firaaff anqtftfitn i fonbtr )(ntu nl< 
mtbr Theologice jtfiolfftn mtrbtn foUt. 

S>tfftnitbotb»nantjtftfitn?ftmbn!lr »nftr« '• 
tfitiK btrtWtmunj/ bafi folebt ptrfontn / alf . 
Mt btm autrfcdcbfffii ©o« / btm gansen 
SKtufcblltStn qtfibltcbt i Ia aUcn gtfdjopffen 
©oit« abfaqtn vnb fttnb frinb/ regulariter ntt 
auff btr 2Btlt jubulbcn. CHitll btvorab foldjrt 
fafitrutcbrmrolacogitationejqux alias nul- 
lam partiam meretur, fonbtrn per aflum ali- 
quem externum »nb mtircfllti) in prxfcntia btf 

bdftn SttnbtiJ btaangtnmiirbt. ©(fialifatac 
foitbl» omnium Njtionum,fcculorumq;can- 
ielfioncs,tam fpontanee quam legitimis cru. 
ciatibua extortar, uniformiter »nb bcif.illMg 
btMMOt 

®arumb foldKftut muglltfefb fitlfiinqui- 
rirt/tr|i»rf*t»nb aufisttrontt mtrbtn foBtn.ba- 
mir llldjt bi|td contagiolum malum , burcb 
fifd)|l|d?aoiiti)t pttfiifiruiijpropagirt rotiqe- 
pfiamiitpiib foltbt piimtnfibtn bift</ fo fit jfi- 
rtm bbftn @ti|l jurfiun rfrfitnbtrtmltir ttreari 
in ftillffiiq/ data quaeunqoe proxima occafio- 
nc, loitfitb jutrercf ctebren. 

£)a man autb fo gar an btm/ fo blt -Oiren i j 
btf tiitn- ji»tiftln/»nS foltbtd mtt loliann Wie- 
ru* »nb anbtrt aBtin fiic tln illulioncm Diabo- 
licam obtr fafi fur tln louitrn iraum 6alttn 
moltt/murbt coofoquenter autb btfil/ muB fic 
poiijfirtmangrlff/ btjaubtm vnb btrgltitbtn/ 
btftnntn- eadem facilitate , in dilputat rjlnb 
gmriftl gtjo.itn mtrbtn mogtn. 

Sbtltbtd boibmftuitn mtg gtftbtfitn obtr 
gtltrrtu nxrbtn foU. Sine t um dxmombus eo- <4 
pulationemm utgarc, magnz eft uapudentix, 
ut dicu Augulfinus Ub.if.d, Cium. Det t. JJ, 

"VUMr-s E* . 
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M Et quis fateri nolit, quod folum etiam pa- 
&um cum Diabolo, quod continet horrendam 
Apoftafia i Deo, igni expiari mercatur. Quid 
qualo abfurdius, cum qui vaccam vel equum 
per fortilcgium occident, interfici : quia vero 
a fideChriliixna defecerit, & Deo maledixe- 
rit, & Diabolo fele addixerit, cxprelTa profef- 
. fionc, & cum eo fcediifimc coierit, ac ei facri- 
t fieaverit, eum morte non affici. 

33nb in fpecie, ba(j bie fo fieb btm bifett 
8«nb btr qeflalr reurcf liti ergebcn/imgcaebt (te 
nod) btrjtlt nlemanbbeftbdblgf/bannoebrmit 
&‘r Sebreflraff aniufeben/reurbe mli ollen ra- 
tionibus tum furnefimen Dd. anfefttnlidjtn cr< 
(Jrltretl. Martin. Delrio Ub.i.difquifit.Mdgudc. 
fctt.it. Clar. ^.bomiciiinmnum.ij. Goddman, 
lit.j.d Mdg n Lemni cdf.n.num /a.Wclenbcc. 
<» ftrdt.ff.di UCorncl.de JicdC.navi.es. Vultc- 
jusi» $ n em Lex Cmcltd f.lnft. de fukl. Indic, 
num.t.vccf. fcd vtldepldcct , quod MdgiftcJtut. 
Bcrlich.parr.* conti, j. n. jt. ubiplures alios 
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•CXngeqenaber batblfe» atteb fetnett' abfatl/ 
tmb Wnben fieb gar reol foltbe circuulhntiz 
crctqen/ reeteber fcalb berogleleben >p<rfcuen/ 
«rreanmi mli bet eobt»|irajf tuoerfebonen: 2tla 
ndmblleb/ manti (te fieb felbllcn onqebcn tmfi 
bafiibnen geboljfen tetrbt/ flcbenltcb fitebeu/ 
rete btrgleteben tmberflbltliebe exen pia bep 
rriferm Collegio clnfommen. 3tem/ reatm 
ft( uoeb gar funi) / reatm fte In bet lugcub boji, 
Itcb t)nb bergeflalnoetfubre / ba|j ftc gMcbfamb 
folcfcer tcntjtton nlebt retber|lanb rfjun fon. 
nent ©eneben abet nlebt lang bep bifem la< 
flet perhorret / anet’ bcfldnbige anjetg eluet 
retbtftbaffcneii ©ufi unb vecbefferuttg con fid) 
geben'. Buo n>n» ocrglclebcn mef>r felit fati/ 
fo elnen ©ottefurebttgen qctriffenfebnffteniXicb. 
eetenetveberb luetner tDlileetn i ober bocb fu- 
fpeniion bet tobtefiraif bereegen mortue. £)a* 
t>on cfn qerei|Je regul tugebtn tmtnuglttb febet. 
net. Afhim in Collegio nolito, bearo. Au- 
gufti, Anno id jo. 


1 « 


/ 

allegant. 

SRarflrec&s ©aribol Sleinm giitltcj^d aufjaj, 


^Vf 6i< Sdjwiger/fn Der SmDbetb/ 

<5/mibt/in emet ©uppen ©tbrettibeifiirnct 
“♦'drgegeben/tmbborronber Jtopff jbtgano 
tibig reorbcn.fepe btr bfft gemb tu jjr/ uorble 
©etbllart fomnten/ jbre» ef txttiannd ©tlmm 
imitirivubgcfragr: Ob (iefefnreofle fepn/»ar« 
dufffiegeantreortet. 3«. 

2. 

S)arau|f b.it |i< ibr ©tb»iger/ auffber ©a» 
6t(/elnree(teii-3Bej/fln tln enbefanbten £>re 
jum 'ianogefitbrt. 


fffnmatfei)ficmlr5i.5i.01.Si. naber?Ber» 
patb gefajjren. 

9- 

BorMerjeben lagen/fet) In ({item ^auf/ 
efn -Oefren- ©aflercip gereefen. 

k>. 

Juffbet OTartb fommen fie offt/tmb fonbet, 
lltb/anbtrSBalbburgln» 'Sladx tufamen/ er» 
febclne bet iruffel/ rele tlngilrfi : ©ii) (n bet 
SRltee/tmbmuflenibmalle 3 a &' angeloben/ 
tmb Im JJInieru fuffen. 


■2tnt>a 6 Jree fte ftcfe tem "ieuffel etgeben/ Me 
•Ctfll gt 'iteifaltlgfelr terftbreofireu/ tmb (fme/ 
ben bofen gelnb/ju (brem -Oetrn angeitommen/ 
6erfiet(nbei)fei)n/tillerJb)(pen geroufft/ tiniib 
eln 5»uIengeben/fo f auren? CSorbelmetgebeif, 
fera/ mli bent babfietumofftetn/ tnbeureatm 
auff tebenmal juibun gebabe / In jeflalr elue, 
(upfcben langen ferrllnb/ babbletlm ^)oli)/ 
tnerjbr gebolffen / -Coli) tufamen tuiragen / 
jrettjrnal bei; )bt gefeblafen. 

4 « 

©In flucf ©olbd bab et (br naefc bet ?auff 
terebret / fepen abet manebmaK nut-^afen* 
feterben geuefeit. 

3ot twei) 3««n/fet)efit naber vSertlngen 
tefabrettivnb eln guien BHut gcbabi- 

6. 

S)et 3euffel bab jbtSobnleln/ ben ^)inni» 
It/fn geflalt emet febonen jungen OKenfdaen a e. 
eauffi/ bae em toieniSare gebabt/ rotfft abet 
nlebt /reet (bn bfnaub tur iauff gefubti I obet 
nilegenommcn babe. 

7 - 1 

S)ie ©tbmlet/bab jbtble ©cbreleget alnp 
tfengebeu. 


n. 

<8 et; bem 36f<b(eb befeble er elncm jeglkben/ 
reae c< tbun obet verrlebien fode i reann elue» 
tu foltbem Convcnt (reelebeb euiee (eben ©ttft 
denuncirr) nlebt erfebetne/ autb telnen ©eba» 
ben gerban babe/ ntetbcebgeftblagen/ rete fte 
ban bepbalben offt recte geblcrece reorben/bai fie 
btc gruit nlebt bab reoUen belffen vctbetben. 

it. 

C5er; feebteben 3aten bab 51 aBblerfiebet) 
5iaebt auff bet ©affen angeitoffen/Bitb fo lang 
In fie geftgetvnb genoilgee/HS fie fcInee-JBHIen» 
auff bem ifttebbofe fbannn et fte fafl balbet ge» 
eragen) gelebt/nlcbr lang bamaeb'bab er Bibe, 
tumb t>or bem 2Kcbe(et>or bei; bet ©idrefinitef, 
Ict/ autb bet) naeteongefeffele tmb befcblafftn/ 
fepe notb lebtg gereefen : 211» fie nun b«tvon 
©tbreanger nere reorben/ bab fte ibme folebe» 
geclagi/batauff et jbt eln pulver/ mli bem ©e, 
bing geben/ foltbes elntuuemmen / reetbc ba« 
limb abirelben/ bifern bab fie gefolge / unb al* 
ficcolnelnetlSuppeiieliigenemmcn / fepeba» 
Jftmb emet ^anbgrof/mli gtoffem ©ebmergm 

oonibtgangcn/babfbltbc» „i jbrt0 Baetet* 

©atten/ beo bem •Oltienbauf begtaben/ fepe 
bet; fecbejebenSBoien laitg/mlibera Slnbga» 
gen/b«b ifbc naefemal» W» Bnjuebi of i tugemu» 

eer/ 
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Partis Quarta, 

*«f/ ftar abtt nUbtmtfyt ftltic* OTffltn* U6<n t»a*©nb/baraiiffffi)t fi< tTt.trft) (m Q5ct^ 
**#«>• gtltgen/ tin jSlne gtfjabt/ t>nb fit f Itlnin ange» 

>)• fprncfctn/ autb btfSrotgtntin Dieict*- 3|)alft 

2)or»(trjtfitn 3artn pab f&rffl.tln ^tbtltin «itrtfir t/ mit jjit (tmaufi jugtljtii/ tintn j?ar|? 
(n btt 3porl)tcf gtqtfcrnabcr farbtt) mcbt »tr< mlfjuntmmtri/ fnC ba* .fttiib/ tn tintn oroio» 
mtlbtt/ rea* man jftr gct>»n.'06«r tvariu fit 9i. gtrgarten ptlfftn begrabtn/ n>eltbt«|it batm 
tl brautttn nterbe : .Oltraiiff ftdrre btt 2t'oif>t» autb qetfjan/ abtt blt ‘Si. gtftagri rcarunib fit 
tftr/jfit .Rletnln ttrmae gtben relt <8etn fitt- ba* Rlnb abgttritbtn / fcatfit iut Jtmmcrt gt« 

nati pab fit btfagietf!. peftinaufj gtfcbtcft/ btn peftptftint*Rinb» operr(). 

©tbltpen jufucbtn / abtt j()t nubi gtfagt/ ju 


Confilium CLXXXV. 

(JHulier an & quatinus pro Marito inttrcidcrt vcljjdt jubtn pejjit > 

Vr tacita hypotheca. Mulieribus rottont dotis (jr honorum ptraphernalium 
competente. 

Simnadj SDn* Decano f<n feintn IflacbPtn/bnb notb tll remiger ftfnt 
tmb anbtrn Dodtonbus btt ®lur* frtutibt ju foitbtn extremitattn urgirtn 
3ut((itn Facultit btt; ge- obtriretbtnfan/batrailtliiftint*Capica|*gt. 
mtintr poljrn ©djttl ju ili' fitbtrt vtrbltibr/ obtr jf>mt fanfl attbttc btt 
blngtn borgetitnbe fadti fpc- «tpripittbtn 1 leb vnb Q&iUtgftit mtbt of)iige< 
cies, {U btfem tnbt jugtpellf mefjene condttiontn angebotren tttrbtn. 
atorbtmbofjrelrpltrtibcrmiftrin Dittbftn ttbl Summum enim Ius i Cicerone & alus fapi- i 
gtgrtinblt SJitlnung ttoffut n bli ju ipapir brin< entiflimis viris, fumma injuriaappellatur.Mi. 
gtit (bolttn 211 « paben relt foltbt* in ftlntn nocli. ctnfil 467 .eum ?. Ht Principis (uitima, t 
retg abftblagtn f onntn/atttb baraufftn rnftrnt legibusque folutapotcftas in eo folum radie. - 

btrfambltttiiCollcgioifotscIbtfagtt faftifpe- tur.ut quoties populo falus, publica utilitas, 
ciem,all barlnn angtjognt ©rltfFlubt Docu- neceflitasjuftitiarratio.xquitas, aut (imilis id 
menta buttbau§ abgtltftn/ »nb mit fitlietoo» portulat caula, ( tanquam perpetuus Reip. i 
fltn/atitbfur*<Erpfbtfimben/ba|j jtnigt Siit. conful.Nav.io/.rap.e.ud/in. (cundiisconfule- 
fcfc!i‘j' fi 1 -£tr; Sempra mus vnb frln J^uufffrare re,8t incommune pro arbitrio jubere poflrt, 
&gntfen jprtn creditoribus, ai* beto refpcdtivd ac debeat, juris apicibus repudiatis. Ariliot. 
©cbroiigern tmb ©rubern gerram aDtn t>mb» 3-f‘lu.caf 7. 

panbtti natb/ btrgtflalr btreanbt bafjftlblgtln Sal* abtt relbtrafft* btrftjtn bfft credito- 
ftlntn retg » 0 ftintn auf juftblagtn/ftlbige autb rts ) 6 ren afgntnSftmjtn ntdtt bttratbrtn/ fon» 

t)il annent blitbtr fetjtt fcflftn/batm ntann fetn btrn ttifbtt ;f>r< IrtblUte ©cbretpet ni Sctrea» 
Scpronii .$aii|jfrdrefc(bfqt privilegia vit Srttp gtt ben flrtngen tvrg/furpanbcnntninitn/ audi 
btittn atiruffttt tpdt/ reflebt ffjr de jure gtbub» bie botblibl.SihfJI Sangltp (itb bifer/ ald etnet 
ttn. 3 ! >b<beiicfung fit crcd torcs babtt) nltbr* 95rl»atfjtbtnnid)tbt{a6tntrblrtn/n)itcbeal*« 
lurcrltt&rtii / juntal aUtrfrir* btffttttgllmpff lann fur* 2(nbtrftln Sempronii/jaubfratB nlt 
bnbgurtrnamttfialtfn/ audttnbttfo nafttn luferCtucftii fetjn/obtr if)ttm Cf ^tmatiti befjnte, 
®litt*bttntonbttii/nib<roallfrfeft*2tbtn et< S <n tin ©tbmatb »nb engllmpff jugtjogttt 
niiinltbt t Srtunbftbaffr fori gepftan^tf ntutbt *trbtn Ponnttt tbann ptbie gra® gltttbenfal* 

®tttBtrbannt>nftr«t()tll* gatntcbtjmtlf. I» ftlbigtn gttifftn ijjtt/ fo jf)t bttfuttbrbare 
itnibaiui ba|j vttftr ©nablgtr Janbr«Surrt »nb SXttfcfttt offer i ren obtr an btt /)anb gtben. 

t . )ttt obtr autb btt ^Jtrttt CStambttn ;u N.auff Snb ndmblicbfn fonntn relt bnftra r beti* 4 

*nbtrtf)cnlg»nbgtbufirtn 6 ercmonHration a(« auf tu* rbtrmactiai Actis Irbig rtitbr befr nben/ 
Itt biftr ©adittt btntattbtnu* mrlirtrttjtljnrt bap ftttn ^trtti Sempronii 5Beib blports frdpf. 
creditores ftibllttt gndblg snitb gun| 1 lg bafitn ,( 9 btrbunbtn/obttblftr ©tbulb 6 alb j^re @ii. 
antetlftn ntocbttit. ttraiigtgtiffttt nitrbtn fanntn. 3 n<rl »fgung 

SJBttlbtoorabt* lalberblfttjtlralfobtt»an< Mft ©tbulb »on jftrcm Marito gtmatbr/ »nnl> 
btt/bafjuutbftlfcigf/fogtrn goftlen / ttnb jubl. ronfclrbtm ju pforjbnmb mir gtofftm ©cba. 
ftmcnb ibrt itgtiiMoDtt jnbttt ® tirtr fauffll- btn tnrltljmrrnt 0 rlt ntci)i«tr tn btr Stanscno» 
tben cbntbttbcn rrflrrn, ftlbigt* bbd) mtgen btt ffjrtr btfTdiiDIgen Sl(nberitu*tn iriircfltdj 
«Utr orttn |i(b btpttbtiibmBtltmangtl*/ tmb benstnbtr niorbfn.X).if)ero pe Stant reeber frit 
anbttttbtfibntebrlicbeiioblagtnnidlrjuQiietif liiren if Ijtfjrnn jubejaftlctt ftbtiibig/ notfc audi 
ritfcrctt/ fonbttn tnmiebtr f tine jtaufflturl) be. f ur ftlbigtn Reto Btrfdjtcibtu f ottttt n. 

fommtii/ obtt jftregute ©tirtr ttttb C53af)tcn 31ngtftl;en ba*Sutpi. QSJirtttmb. fande. 
»ntbtln|cltbtn©v*(tconpanbenlaftn/ mb ttd)i/ p.tt. 1 . rir. j}. m pnne. au 6 rrucfertlitt> 
eonicquenter (n tu|ferfft JtmulgePtiriti / »n» btrorbntn iftm/bap fein 2Betb«9>et|cn Rcb fu t 
bcrtnaffcn ;u ©rbobtri gtbtatbi wttbtit bap tin > 6 *«n ^ticinann vmb ©ctulbeivobtr tn anbcrrt 
©Idubiget/ fafl mmerait^t mitgumn 0touf> Con. 
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♦I ComrJtmt ws» ^nnMungm »rtbunb<n tcn- 
n</au4l t* t» jW* 6<fdi<b<n/fol*« bo* frtn 
Ctafft no* ®iitrfuns JaNn wo n(*t K* 

fi ro9l«*<n ContrJcumiMttt »or©frt*(gt< 
fcra*(,#n6 Odfdbtf qnugfdmll* <rf*<lnen i(m> 
K/tag fol*< gcmdiin Qmtyattunj tu gu«m 
&<fi*<!)<n «6<r fonflm Onr Creditor, nm k*i/ 
6<n><tfcn mf*r Oaf ttt Contradi obrt JJ)an&< 
lungrtiarumbOaoSKtafrfi* otrfcunNn/ju 
rem oOer ){itfr jtlncir f*(tnturrn tfluijen n<- 
ratebee iittti u. Sfcfin «UOerfpiI ater alfiic 
»nfer* <ra*ten</ notorium »n& offrnbafjt 
ferin rviirlf. 

r &bntt au* lf< gtai» Sempronia, ft* an« 

fang» olet (trna* In Dem Compromiji fttteln 
SWirf*ulbiurln «injelafftn oNr e<rf*rlbcni Ifl 
bo* ftlbl9«</ni*ffofrdfftlj /Oaf (jhrturAfU 
WeStaw obet j(it< ©tirer jebunben oiiD. wt» 
pfdnr jeJalteniMtben finbttn. 

* SDann ruimal 6aji gr.rButttmb. ianbt. In 
oban^rjcnrnmi nra/ m prine & b fin. 3«Mnn 
ererfl bCT >f f)e(r Jititn intcnclIior.es pro manto 
ober w«;m fle p* fnr I6te ffpemdnner vctbun» 
ben tiirlri'] t.ilr iMnnjflro tllcrju «In fonbcr» 
barei 2Joqr ge.jeben/Ctr imbrlcm/ vnb eluti 
©eri*t*5rfamnu«pleruberttp)ljt/ onb bai 
‘ «iiffjtnomnt ffielt, Inber (fptfrawen/ obet beto 
' JslllKt 91u?en fommtn: Quod concordat juri 
communi, & procedit, live mulier pro marito 
fidejubeat, live Io Ia pro rea fe conllituat, live 
limul cum marito fefc obliget, VaL Franc. i. 
fidn ujf. ctp t.nnm. i/r. Codd, confit. Mdrpurg. 
i4.num.ii7. &/iq rol.t Ang. Arctin. in §. rjl 
& dltud gtnus num i tnft.df ciondt.& tn tttm 
finum p?.vnf.& pudiSu funi limiinnid Inft. 
S i.txctpt. ubi dicit, dutb.fi q ttd muliir. locum 
habere, c: fi mritotlcs mulier ratlHcarct, fic ct- 
9 iampoHdecrm annos.Sic & Anton. Tellau- 
rus dtafttdtmont. ai/.aam. Uxor inquit, pro 
mari to intereedere no potcll ac fi id faciat, ta- 
lis obligatiocfl ipfo jure nulla, dutb.fi qud mu- 
*• iut.C.diSC t'rir;iB. nca; requirit, ait, bene- 
ficium exceptionis, prout in Vellejano, R-efi- 
ftit enim hoc «fu non folum SC. Vellejanum, 
& ejua ratio, fragilitas fcilicet muliebria , fed 
etiam difpolitio illius authenticae: & eadem ra- 
tio hic militat, quz& impedit donationem in- 
ter virum & uxorem. 

II Ecquod hicnonlimplexpromiino Judicis, 

betijmpilrui vnb ©erl*i ii led caufi cogniti# 
legitima requiratur, tradit Wcfcnbec. tnfil . 

it. num. *). 

u Ut& alias, ubicunq; in aliquo contra&u 

aufioruas Judicis requiritur, legitima caufx 
cognitio ncccfliria reputatur, Gail.x. obf. 72% 
^ ) nutn.f. ubi tradit, tunc demum decretu prxfu- 
mi , quando exprimitur, illud cum cauix co- 
gnitione intcrpofitum cfle. - • v 

td| Neque ludex debet fupplcre, aut ratum ha- 

bere, quod per fe non valet, L fi tut$r. denu- 
dor tutor. l.j.C.eod B -IJ 1» i§. num. 6. St ibid. 
Barc. C. it inintegr. refl. Jafon, ta §• omnium , 


»«01. 41. luftnd.uS itaib. Caftrcnf.i» 

& f.C.dt fidejujf. miuor. 

Nechjice beneficus tam juris communis, 
quam inprirois juris municipalis (ubi ililicct 
uxor pro tnarito fefe obligat)rcnunciari pou lt ^ ^ 
fine Juramento & quidem lolcnni. Non enim 
fuflicit prxflatio fidei, sativa nwn/ an M* 

(taff angClofrtf/ Bald in auri). fur dmtntA pube- 
ruuuuum 6.C fi dUrerf.vtndit . 

Imd Jafon ncc Juramentum hic fufficicns 
efle cenkt. in /. /ciendum n.id.ff.de leg.i. Ber- 
lichdpdrt. j conci. 19. 0 um.jj. & numer. 6t. 
ncfeqq. 

2 lu^n?tld>mt mc^r tann gnu^fam l 7 
nui Dap officrnxOm Wfc if ()<fra® rocOrr an- 
fan i< bet) Dtr auffitam/nocb anefc (Kruacbcr/ Da 
raan Da# vcrmrmrc Comprom D jemaebe oDtc 
aufeffprocbfn/ n>k«d}r/obIig r^twcjjf. 

Contert huc» quod licet im.lu-r in Judicio 1 ® 
confiteatur, rem inejus utilitatem dic veriam» 
talis tamen «onfdfio non valet, led opu&cfi, 
ut judicialiter hac de rc confiet. 

Etenim conlcllioncs carum pciionarum, *9 
qux a Aum aliquem libere expedire nequeunr, 
nili certa qualitas, qu-m accellillc aiJci unt, in- 
terveniat, nulLim vim obtinere rcputjiur,aig. 
l.qui t efi ement 0. ff d probjt.C l fiforteffd. ca- 
fitenf. peatl, Hartm. Pifiwr. Ub. /, qutjiton.i7. 
numer 31. 

Et quimvis mulier marito Jus pignoris 10 
vel bypothccar, quod iu ejus bonis habet, ta- 
citi vel cxprefsc remiitcrc pofiit: cum reddi- 
tio fcu remiilio pignoris haut pro intcrce/Tio- 
ne haberi queat , per /. qu.imvis pignoris t. 
ff.odsc. VeUejAn. Attamen, hoc limitatur, ** 
firemifiio pignoris fiat ex caufa intere effio* 
nis,puta fi mulier renuntiavit juri hypothe- 
carum pro obligatione a fe fada pro marito 
fuo. /. vir uxori. 17. §. fi mulior, i.ff. Ad SC. 
Vedoj. Quiacum principale, puta intcrccffio ** 
& obligatio pro marito non valet, d. Autb.fi 
qun mulier. Ergo nec accefibriiMn , puta re- a S 
nuntiatio vim aliquam obtinebit. R.auchbar. 
pAtt. i.qu.34. num. jf. TcfTaur. deci/.jjj. nu- 
mer. 17. 

$)a aucfj viridi Dff< ® 6 <fira» f 7 c& SunDrUfB x 4 
4 nufl t><rfd)ii<b<n / »nD aifb ^trftbuiDnerfii 
nsere ; f^nDrc ftc Dod» aflrin vmN (a( 6 c bo 
t>ffl^roD<rjj>r<verpf<nDfc©ufct mefirr nidjt 
anftftltfm WtrDcn/ Ut tradit, & ita ofifcrvari 
ftribit Cbriitinx vol ydeaf.17.num. 4. 

2 lup ibicbcni aUtm rol^er nun fur Dat ©r iu 1 5 
ttr Dap btij Dtfcra %kra Dic §(>cfrati> vcrDcrfll 
j^rc ai$m Qu«r »nD niqtbxadbut mmiqtnf 
fo bil ned) DUDcrcnDcrt cm^albcn/ Jure vindi- 
cationis (iiUDCqnimmcr. Etenim vindicantes 
remque fuam petentes omnibus tam privi- 
legiatij, quam hypothecariis pra feruntur cre- 
ditoribus. Riuchbar.parr. r. qu. 6. numer. i f. 

GaiL i.ob/erv. if . numer. 4* Bcriich, conci. 
4 b-numer.fi. 

»4 





V Jt 



. 

,' A " 




»s Partis Quarta, 


®a mi* mli ifirtm juqt&ra*ttm/ obtraufi 
jfirtn©i1ttriitrld|i(tm ©tlitnrad trfauffltror, 
6tn/ Ifi fdblgte tbtnmafha fur Ctc Stjbkii ©ui 

*A Quamvis enim is qui pecuniam ad rem ali- 
quam t mendam dedit , in ea nullum habeat 
tacitum pignus, ianbrdbtp. i nr. I.rnf Me 
JJlaub tmb ©uttr ; excipitur tamen pupillos , 
mulier, alii que, qui aliena bona adminiflrant. 

17 Qui enim ex pecunia ipfarum adminifirationi 
commilTa quid comparaverunt . tacitum indd 
hypotheca Ius acquititur pupillis , uxori, Stc. 
i<tnCrcdjtd.§.ibi: foabtt ctner aufi frtm&Mm 

©tlt. 

>1 Imo co incafu non tam ratione pignoris, 
quam ratione dominii tacite a lege indu&i po- 
ti ores funt ejusmodi perfonz, Hartm. Ut . ). 
qutjliou if.num.lt. 

19 Quodque fi maritus incipiat vergeread in- 
opiam, mulier pefiit in (ublidium utilem rei 
vendicationem intentare , & rem emptam ex 
pecunia dotali, licet dotalis veti non ht, nihi- 
lominus tamen eam acquirere, textus cll. na /. 
uxotounto ff.d.donnt inrtf vrr . & uxor l.tnm 
viT.wfin. eunti feqjf ite jure dor. & I. cum do - 
ttm 5 fi’: ff y»/*r.»ijiri*.Sichard td l. expeeH- 
nij 11 C.d ;ur.d#r.Rautllb.i.^«./ nuni.lt . 

) o Quod adhuc magis in paraphernah pecunia 
locum habet; in quibus bonis minus luris, 
quam in dotalibus maritus haher. 

1 1 ©0 frin» In qltidwm «Ut ttp ffirmamid 

Buitt' Nr <? htframdi nnb jhrt (frbtn rrtqtn 
hrfiiubnitjtnd iIMiihnttiqtnt MtpftnM/ uxor 
enim tacitam hypothecam etiam rarione para- 
phernorum obtinet, caq; incipit ftatim, poft- 
quamilla bona marito tradita fuerunt; Negu- 
hmde pignn.nemtr. i.pnrt.t.uum.ij. Mynf. 
ctut ; oif.lt. 

|i ®«(nn Mmn jeqr aug^efu^rrer mafftn 1 
■f)crm Sempronii Sfitfrarr / auff alkn hrfi 
Wann<-0urtmt|il (iiUfcbojelqeiib HnMrpfaO 
(mu fcl*tSau*r:l dlitr 6amiM|e@*itK>(fi. 
211« nriirti furt IDftrMc fcrrnrt (wraufi iu. 
fdjhtfTtn ftpnfafi fitvmb j()r jubniiqin- fi» fi* 
rbcrMc 8000 fi bdauffet rorMrfi lurmiiiacn/ 
M& jtrar mtt foldvii ©iiitm/Mt eanrriqlieto / 
rerfAtifflicto/ oNrNratfi.iIt qtfctdl» merfru/ 
tafimanMiruufiuae i a j fo r H an baurtm ©<lf 
ttiojcn fan. 

<£< (fi au* fit M ( (f(irfram qat nl*t auff Mt 
fittcrfiu iTltcb obtr foflbarc ^Jiufrr' fi*|u- 
mrifcn/vnccn^ihwrii ©*ulf<j(duM.|trnrin, 
(r<i jticfcc ©fiitr juiiwlqiitn lulftn frfiulWj. 
©onNr fit maq aujj ifirtr genti» hypotheca 
fclbiqc outrnficu |t> iljrojum bcrlcn ejtfullen/ 
ttacil Mrorab taf |us r,arx hypotheca mulieri- 
bus competens, M'uinb fiinidmblub In Mn 
Oicdntn «injtfufiri / famir Mt SBtibtr (ambt 
)(jroi (fifntnn |()rt alimenta (abtn Vllb fi*cr, 
M^rtll riniUllu<^|(<-# ftl.mntnm. 

|, Aeetiam jure pcrfpicuo traditum cti , 
eifm.qui hypothecam generalem habet; etiam 
in iuigulia przfcrri ei , qui ea pofiea pignori 


accepit, quamvis ex exteris pecuniam fuam re- 
digerepofiitI.s./.i)*ipar.«pifi«. Et generalia 
hypotheca prior prafertur pollcriori cui cun- 
que etiam fpeciali.l 6 C.cod. .. 

Etconfcqucnter prior, qui- generalem hy- 
pothecam habet,diftraherc poterit res , alia m 
fpccic obligatas, utcunq; alias res debitor ha- 
beat, aiiisoon obligatas, ex quarum di i: abt;o- 
ne creditor poflit conficere St habcre,quod li- 
bi debetur. Facit nempe hoc viat ac poicltas )• 

generalis hypotheca, & prioritas tempom, 
nec lua quzlitum creditori per hypothecam 
fpccialcm pofteriorem anteriori, generali no- 
cere potell Bach.de pi gntr. & bjpolb. ht -f. t. 
f. uum. 1. T rentacinq. iit. i.d. ppor. & tjpo- 
r*«.re/at/.».g.ubitradir,cum,qui generalem 
tantum hypothecam habet. Ubere polle agere 
actione hypothecaria adverfus quamlibet rem 
debitoris libi obiigatam.Sc quidem infolidum 
tunc admitti.prr l.Mtfibu. ff.dtjutt fifci. &l. 
creditoris, ff. de dijlrutl. pipor. Conlcntit 
Con .confio? lib.i.col.pen. 

Hac omnia ibm in exprefla, quam tacita 
hypothccalocum habere, docet idem Bachuv. 
d.lib * tnp-7.Se communem efle ait Ncgufam, 
pnrt.i membr.t.nuM.io.jmplini. 14, Nec mi- 
niis enim potenter in hypotheca inducenda, 
lex quam conventio operatur, 

QBtflnufentlt ©ai In ter qtfialt 

mnimeifenlicfa bcoanMl / aurtj -Oftrn j\ornm 
rrfit jvinCtr vnb itsljt -OauSfra» Mfi / (b jtmin 
alqtmfjumblid) qtfiuriq/ wtbtrfi fiinnirq ju< 
ncmmni btfu.jt iiucb umb Mt vbcrlqc y&re an< 
forMtunfi tlll tacitam hypothecam fijbtn/ »(|, 
rt)« irqlgtn vil.i.jcrii oStt ©dmlbjl.iubiqtm 

tempore antiquior, & ita prior ei},auc6fblcb(c 

generalhypothecaufiir allfJi jfintn «xryMntt» 

«11 ©liitni/Mft fajfim bdltblq 1 filnmeq ntm> 
m<n bdrfit.i. 2(3 erjlbr fi* ia filbfim/ bafi ju 
(liiijanq anqtixuitr mafien fdn -Clcnn jtcrndi 
Creditoribus vllanudinbllibtt riib nu^t ffi/ 
ivann fit ron jfinn gdfiJiKr giitfibM j dum ac, 
ccptitm/ tann manu fit auff j firm qcfinbrtn 
extrciniidim btfiarrtn/Mib Mt ©a* hatfin gt, 
hwfitn laiTtrtbafi Mt /Jjufframynb anbtrtfo 
Boii ibiicn crcditoiibus >}l(i(bmd|fiqtu ^larjuj 
fijbtn milttntn-jubrm ifjrtujuqrtifftn qlti*, 
famb reibcr tuiQtti acimuugtn toorbtn. Jlnqtft. 
htn auff fcldjci g.iU btfotqli* fafiafltlnMe 
•epffdiirf/ »n« untlmta.jlldjt ©uitt pbtrlq 
mbldt.ii. QfittKn aurt) auff folebt (it jt,i etn« 
faUdibt creditom fi* btnmjcn lafftn mlifftn. 

3 Uri*cin na* aat 111*1 ron ndfiitn ifii Oag 
man auff rbtrlgt rubtrf*l(Mi*( ron MrSraa 
Sempronii propomtltgroqtn btjtfiritt maf, 
fen tui Jutirori trrfitllt. - 2 ildl auff M|m ictq 
6tr SramtnriibjsinOtr jum btfitn qtfiolfftnd 
au* Mt crcditoi cs uiaiintminiij roti)t|*ldg« 
litu iOiindn fiitqllcb rtrmd*i vdCtn (dn> 
neu 

Quemadmodum, Scc. Aflum ia Collegio 
noih o ren 14 Maij. Anno ti$a. 
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< ctjligcnfc »flrfd)(ofr 

fcn ‘iepament vnb leipen 
'JBlHen 3nn;r N. ntellunb 
1 beptEprnvePen/gilrgead)' 
fcn djenn ®ern|)arb« N. 
SSurgtr» vnb 9tapc»<23er« 
«vanbiettiu N. pinterlaffener QBftttbcn / (jaltc 
, (cb }dnrcr(i±rlrliener In alltveggulitgtt. Xn« 
Beppeii/fo!d)e«$cpamencSIRlnvod)«/ben i j. 
Jjanuarll / Inna ©eeb»punberr vnb ©ecb</ 
alfo ( in itocfctvtpreribem altcn gucfll. ®ilr» 
tembergffrben (anbrccbren »pu<l a&a auffge- 
rtcbr/vnb ndmblld)/ 6lc grat» 'ieptrerln felbp 
«Ignei >p«fon vorbem/jenn 23ager QSurget» 
mctflcr onb ffltrttbt ju N. erfetmcn / bap ver» 
fdrlepirii Jep.iment ffllinuirt, aud) bcij gemet- 
net ©rabe iltrreajjrung deponirt , vnb ode» 
au» befcbcfun befragen/ vertn (i ianbrcd)icn<l 
iufi bcvjpr bcfunbcn tvotbeti. 
i 3Jnb obtvol pe ?cflfrctin (cincn j\rleg»vog( 
ge Jabi/ip jecoti folie» tiicttr sonnijncn. Sta- 
tutum ennn prohibens niulietem line afliften- 
tia Curatorum contrahere, non extenditur 
ad tePameutum. 

Etrnim in teftando liber debet e(Te Stylus, 
' 1. 1 . C. J. S >. IuLtf. l.jiipuUtu btc mode. jf. i. 
. V. O. Proprerca etiam non valet Statutum, 
quod uxor fine confenfu mariti vel alterius 
tcftari non podit , ut tradit Paul d. Caftro. in 
I. ex fdHe. m pr.f.d. Vli/g. & pupil. fubftit. 
quem ibi fcquitur Alex, cel a.&jaf. ibid.in 
7. noub. putat efTe communcmiopinionem. 

60 (an Id) aucbbtfr» 'itflamtnt / ratione 
’ beten a jure municipali requirlrtcr Solennici- 
len/vnb bap ftlnt jfeugcn bariu crforbert/ ober 
£>a|j tveberpe peb fclbfl I tiocfc jcmanb anber» 
von jftretatcgen vmetfebrtbeii / Die "icfltrrrtri 
aud) peb vmb ba» fdjrctbtn nldti verpanbcn/ 
ic. (n (tincti ivcg fur vnfrdfftlg (alcen- 

SDdtin obnol fold)e«/i»ami man ba» $ruf?< 
* Iid>< SfBurtemb. neiee f anbrecbt anftftcn tvolt/ 
cava» jttxijflidjd jufjJlttn. @0 (H jeboeb fur- 
nJiuHlcb ftiadtt iimciumcn/ 6a|i bife» iepa. 
metit/ in nocb tveprenbcin altcn banbreebien 
auff-jericttci/alfo (dblgem tiaeb dijudicirt tvtt- 
ben ntup 

Ifiun IU abet (11 bcm alicn lanbtcdfclpart. 
j 3. [»L 26 7. beo bcr atibcru 3 orm iugcla|T«i/sap 
clncr fetn iepament vnb lct|lcn ‘•ibiUcn felbpen 
fcbrctbcu vnb |!cUcn ; ober ba tt fdb|i ille fdjrd- 
ben (dnbi / cincn anbcrn fdjrdbcn Iapeti ; al». 
bann mlc fclnctu ctgcn ober etnt» aiibctn ©i- 
berinan» Sigdl virfehlleifcii/vnO alfo rirfeblof. 
fcn fur cln gcfcffcn Wtrtdtt bringen 1 vnb aUba 
infinuiren vnb deponiren inige. 

®dcfcc« adc« (raffe bcr OcrldllKcbcn Sub- 
fetiption Drfrorrff obfervirt, vnb in obactlc gc> 
jogen motben t barumb in (cincn wcg (Uitvdff» 
Icn/ bann bap blfcs icflamcm «ngciogcncr 


Sorm bcg alcen fanbrcd)icn« burdiauf «d 
md£ / bcrcfjalb in aden beffcn Puncccn gulcig 
fcijc. Qlielt aucb ba«SurfIllcfce QButtcmbctgi' » 
fd)t alie ianbrcdn / (dnet Subfeription gc« 
benefe / aud) nldjt/ mlc ba< ncivc f anbrcd)i:cf 
fbrbcn/ bai/tve bcr T cftator nlcfcc fdbfl febre!» 
ben «nbc 1 «Hbann er cincn anbcrn fcln Wcl* 
nung nid)t adcln ftftrcibcn / fonbcrn aucb fol» 
gcnb< fulebfdncn/von cinctn anbcrn fcbrlffr* 
ltd> verfaften OTlUcnl/ burd) cincn brlcicn/fi 
bcnfdbcn nicbc gcfcbrlbcn/ j(imc ‘ic|iicctn ver» 
fldnbillcb furlcfcn laflcfie- 21« (an aud)bic 
omiflio beffcn/ fo ba» Statutum nld)l CtforbCMI 
(cln vitium ober SDiangd caufiren. 

Et conftat , quod in Teftamento, apud ^ 
aSa confeSo, nulli praeterea toftea requiran- 
tur, Berlich. pett. 3. cerni. 4. num. *■ qui idem 
d. hir. «lira. 26. & f<n- ncc iublcriptio. 
nem , nec pi .electionem vel frniilc quid re- 
quirit, fed fufiiccre ait, baf fitb dnet Jllf tru* 
cfcnlii iu bcm vcrpgdten ipuguct bc(cnncl ( 
vnb vot fetnen ici|icn,S 53 lbcn aupgibi/ tunc 
enim przfumitur Tcftatorcm legtlTc, vel libi 
prilegi fecilfc illud tcflamentum. 

3Jnb (;at man ben gegcnatcrtlgcm ^c(ia< 
menide voluntate, & Icicnciaflcftatricis bc» 

Pe ntcnlgcr mjivclfflen/ (n Q 5 ebenc(uiig barin- 
ntn nldjt» vtibiUltb»/ fotibcrn allcln bi|c« bc» 
gnffcn/baS jjjrc Slnbcr pe crbcntfonbcrlid) bic 
(Encflln ^obanna/ Pd) mit QBtflTen jftrcr ®c> 
frcuabicii' wrficurabtcn / aud) ibr icPircrln 
®uc/ ba folcb (?ntf lln / opne idb« <Erbcn ver» 
Perben tf)dt / tvlbet f)itticrpcb / auff ibr 8ra» 
'icpirctln J^mbet ober Defeendenten fallen 
falle. ©0 (an aud) (emeti OTangel gcbcptcn / „ 
bap bic icpircrln tempore conditi teliamen- 
ti, bcp ©cjiir» balber vbcl difponirt getvepe 
fdjnfaDc: bann btc ©erlcbtlfcbe Sublcriptto, 
ivdicr In allivcg mglaubcn/ gnngfara benid» 
jct/bap auff befebepen crpagen/ bet) jfcr 1ept< 
rcrln alie» jufl erfimben wotbcn/ba» bagtanb» 
tecbe erfarben. 

3 nma|Tcn jugldd) (dnen OTangcl gcbutt) 
bap In bcm 'JcPnmcnc cdlcb taidntfcbt 2 Boi(/ 
bic pe nlcbl vcrpanbcn / gefciic / bann faltbc nic 
in ipbllantialihus, fonbcrn allciti m daufulis 
exeeutivis jubcpnbctiJ alfb (cin ^Inbcrung gd 
bepren. 3 Blc fertur lueraebictwbap bic SePIre- ig 
rw/ an Pate .bcp / in bcm tePamene gcbacbtcn 
g>ufd)affi«/fclblgc< mu dnem groffen 3npgd 
bifcbloffcn» ®ann aud) an bifem ivcnlg gclc* 
gcn. iinb ip mcinc» cracbtcn» gtiugfamb/ In 
bcm (em 3*dlf<* encpalbcn / bann bap bifc 
Scbtipi eben fclMgc fcv< / fo vor ©criebc gc» 
bracbl tvorben. Et ita ludicit, ii de identitate 
ichedulx, five fcriptur^conftct, arg. i tradit. 
Bart. 1* t.fi ira fumpfete. ff. it btrtd. enjhtnt. 

Jul. Clar »<3x2(1.36. 

. iSnb «b|d)on blp» SePamem 1 quoad fo- , 
lcnniutcadc voluntatem Tcilatricis, ode (cb 

V batfti» 


l 


1*0 


frarfilr far, r!<6rf$/ fxftntxt fu& toxb/ quoad 
jMjtcftatem, b(f<c ^ans<f/b<tf ficStffrcrin/ 
lpr« («brut^cn Gncttin narurlfffxn «Pftofcf- 
tfal/ tttff angemafjrttn fidcicommiflo nidtt 
graviren oDcr befdjawn «nncn. SDarumfr 
£>(cbcr crffgtbacbr Qrncftffn marito a(0 infti- 
tutus harrcs univcr falis MtbUffKf. 

j ^ Clarum enim cft, quod ex legitima omne 
onus recidatur, Iqutnum in prierib. C d.inoff. 
tefiam. Anton. Gabricl. tit. de legit, couel. t. 

I ^ & confequentcr non obftantc quotunq; ontf- 
rc ac prohibitione deduci polfit, ex recepta 
fententia, de qua poft multos tcftantur Burfa- 
tu s, confil. fi. n. /». lib. i. Graff. tecept.fint.$. 
legitima, queji. jg. n.4. 

t QBcll a&<r Mc anb<fo 5 l<nc reftitutio fidci- 
commiflTaria; non in favorem extraneorum, 
fonbtrn ttr 2<(?fwin rfcld&Hdwn defeenden- 
fcn an$<f<&cn wttbtn mu0/ wrmdfl gr. 2Bi5r# 
mitb iaobruknnt/ part. 3. tit 13 . ftl. } 7 g. §. 
Bann M< $lttt/ &i<detra&io.Trcbcflianicar, 

& ita duarum Quartarum VCrBlcfbfn. 

33 nb obttol 9<fagr nxrtxn m&fcr/ t>a0 b<$ 
pct&crUanbrctbr* Sttorbnung/auff bffc*/al$ 
iuvov aujfgctKfcrc* Scjlamaif nldjr jujtc&m/ 

& quod de jure communi dedudio duarum 
Quartarum concedatur indiflin&e, quamvis 
rcltitutio fieri debeat filio teftatoris, cup.F 
nutiHsextr. d.ttftam. qui cafus exprefse lo- 
quitur de filio teftatoris. 

ip 60 l/l ;<Docb tb«nmd(f(g wrftfjrnrn 9C«6« 


Partis Quarta, 


18 


Kn II quod dcduflio Trcbelliani», praefer* 
tra in cafii , ubi duar Quart* effern detrahen- 
da:, etiam libem primi grados prohiberi po(- 
fit, quod late deducit Francifc. Vivius, Jeci/. 'a. 
eumq; (equitur Honded. ve/. „., &t 
abtr tu ‘itftiTttln / hoc in cafu , 6(e 
Trcbellianicam tttbcttmutftbeimt ^irruuS, 
Wllfir au&nrucfll* perorbnrr/baj j&rer (Enet. 

Iln 3»6aiinie 2nr<Kll/in cafu non cxillcntium 
hbetorum, rtnlg pnb aUtm / auff bie <,nbero/ 
(6« Xlnbtx obrt terfelben t&tli* (n ftibuffr. 
8<n faflrn pnb fommtn foflt. 

®ann nun WeTtcbellianic, jfe Tohann* i. 
Manto ptrbltibtn foh/ n>urb( biefc 6rbf*o* 
nl*«im<) pnb atlcin auff Ctt it/I(tertn defeci 
dcntai gtlangen. 

Conftat autem fufficerc prohiberi TrebcU 
lamcam, per «quipollcne, nec requiri f pc , “ 
lem & mdividuaicm esprdTioneni, maxime Ii 
verba equ, pollentia, non aliud, qrumdctia. 
etion.s imerdiftum importare podint, Intri-. 
d. JulJht. ctnt.j. q. 71 . n. /a. & c . 

Et quod Trebclliailica prohibita cenfea- 

tur, (1 pater dixerit hireditatem luam, filio 

absque liberis morieme, line aliqua dim, no- 
tione, ad alios debere provenire, tradit Hon 
ded. d. 66. ». j. Aut fi mandaverit re- • 

Ituui integram hstreditatem. Intrigliold l.c l< 

nUm.6l. 

jpccb fialfen mfr/it. ^thtrdnc. Datum 
iuwnatn- frn 15. SKnji a ntu) IS } , _ 


Confilium CLXXXVII. 

Tdnfirtmsfrtdtfunai cum Patruu ,u ad fucer ffionem fiuJaUm admittantur > A n . 
Exheredatio an fe extendat ad bona feudalta. anu m. 1 3 . ' 

hUt exheredato ante Patrem monente, an ejusmodi exheredatio nepoti preiudtcet > 
anum. 20. ‘ * • 

CMtnor ob non petitam inve/lituram an feudo cadat vel non? ac quomodo et Uve 
mendum* £ nura. 30. 3 J 

I. N. D. 



© M 3Bci(unt> 
btr iffioitbr 1 »fi ®t. 
(Irtng ©tbfiiuo ren 
bftintn €e(;n 3o- 

<1*1111 ponti. auMf. 
Ii* Ptrmrfnien rr. 
rr l'a*«l/b«rtrtin al- 
> lodialibus pnb feu 


dalibus (frblofi gtm^Mumal indim fonfi * S^bann' ' ' * ta A r * (<r,t * 
otbtnli* <ni(fgtri*«m -itiTamtiK atfm/ Je nd*r? ® c( ’^r(ir 


n. r. c. 

OTann bann anjmo »olgtfagrm©tf.f,arbd 
©opn dntr trfl tuulttb ef>m (tlMErbcn rer. 
flotbtii/ mib.itl.tn anbtm ©iir<rn au* nam. 
jiaiFit ftlxn Ijlnbcr fi* gtlaffen. 

31 « mltb ct|Jli* gtfragr : Oban fiKdjti, 
'ftnimttn tej abgtfiorbnm no* ItbtnKn ' 
®tub<tn/ btfftn ldiig|i afigeleibren SPrubtr» 
Joa*im tfxUcbtt no* amptftnbtr 60611/ 
23 lmt Snbori*/ jumal tfn (f ri ftpt/ 9 


na* ,'clmm rib,li* ( „ Jggjg* bt ’ ' 

feti. 6o6n 3oa*mt mobtr tu ffrb' nn* 1! «ntcrbung bcffen 6o6n« 3oa*im/ 

bauifolq <rilatt<tifenb(rn qdnijltcb tavon cV grfbtrfcb ^3irf4> m fuccct 

haredirt, obor fio ^P« rul 6lnt.trli* ftijn fom.e/ 

(»(r. -Cieranff tff b«bt« btr^autt Pnb 60611/ ^rtorf* . 

Ittar rr bet «arrtrmu JDlnherlaffuna mr6rer S<Wrtii 1 

66 bn pnb iodrtt , btr 6060 abtr/„a*btm !dl i ^ ‘ J T r34rl,n * ij S ,li(l '' 
ttrinrn cnilgm a»annll*<n «rben Sr*trt* fC,llW - 811 ""*©- 

iDlri*rn m Srawn iDiaria C. ,« m *' an «‘^ M- 

ittfy&in ©0« f«n,n4) pirfiorWn. 

2Ca< 


Consilium 

S$ 4 JWlllM<tt)l<qux(lionJ«ri(ft/l(lt»n< 
* tfrtfbaroi fMbitndi wann <(n vafall ofciu tt* 

3 »&h< ttcrfltrbr / bafj alfifann nc* 

K*n M|Tc!igd«fF<t»cn Qtaittrn/ and) Dtc 
fcfr* < 3 oJn/ ba |Tc aUctn wn txrncommuni fti- 
pitc (icrfiaiunKn/ bcr lijinifots ®l3/|ojno> 
acb: foldn Conifera jtmDcr Km aiigtUi&rm 
nitfcf wn factat Qtaubcn wttMnbr »<r<n. 

5 Etenim filios pi edcfun&i fratris cum pa- 
*' truis aci feudum etiam cx pa&o & providen- 
tia, jure reprefentationis admittendos, pro- 
bant, &: hoc idem approbantes, magno nu- 
mero adducunt, Schrader. i.ftud.pAtt. 7. f. 
7- w. #/, Jul. Clar. lib. 4. fcnttnt. §. feudum. q. 
7 /• ». * joh. Bo re hole. d. ftud. e. 7. mtmbr. 2. 
ti.ii. wefcnbcc. d ftud. cnp. i. »,17. Schnei- 
dcNX'in. d. /eud. p. 6 . cAp. f. nu. 10. Hcnric. d 
Rolcnclul. d feud. e Ap. 7. e oncluf fi. tu addit, 
fub Iit. U atq; hanc conclufioncm extra coo- 
trovcrfiun cflc dicit Mynfing, cent. 3, obf.,94. 

9 in pr. & non habere dubium, affirmat Zaf. d. 
ftud. p |. it. 17 communem quoq; vocat Pa- 
rif. cenf 10. u. 4. vol. 1. & magis receptam ac 
per umverfam Germaniam ulu obfervari, fa- 
tetur Vultcj.d./md.r. 9. n. 109. p.37). Quam 
& de juic veriorem cflc, conftat tx tit. u. de 
fuccejf. ftutr. $• bis vero, ibi: vocantur p: imo 
fratres, cuuj fratrum premortuorum filiis, /i 3 . 

g 7. feudor . qui textus (ut nonnulli perperam 
cernent) de hereditario feudo inrelligi non 
p tcft, cum tale feudum placita fcudorum 
non agnofeat, & difpofiiio juris capienda fit 
in fcnlu proprio & potenti ori. Tum etiam 
/ quia jure fcudorum nusquam per patruos ex- 
cludi dicuntur prr defundi fratris hlii a patrui 
g feudo paterno. Quocirca jus commune,quod 
ad p unii hereditatem vocat etiam predefun- 
6 i fratris filios curo patruis , Novet. ut CAp. 

3. & Novell, n 7. e. 1. in expedienda hac que- 
ftionc fcqui omnino debemus per lext.tn tit 
f. §. Srrenuus. lib.i. feudor. 

2 Quodqi jus reprxfentationis etiam de ju- 
re Saxonico inter Collaterales, in fcudalibus 
locum habeat & filii fratris defundi cum pa- 
truis ad fucccmoricm fcudi fimul admittan- 
tur, ftatuunt unanimiter, Hirtm.Piftor.^.xy. 
n.j & feq. lib. 2. Martii. Coler, decif 48 n.4. 
pert. 1. & confli. 22. n. 12. J3C. Thoming. de- 
cif 43. n. 2i. Joach. a Beuft. *d /. Admonendi. 
f d. jureiur. u. 8 : 6 . Dante I Mollcr, in Com - 

tnent. Ad conflit. Sax. pjrt. $. confl. 29. n. 4. & 
feq. Joh. Coppen. decif. 34 . » d/. & feq. Ni- 
col. keufncr. lib 4 ■ detif. 2 4. num. 4. & feqq. 
Quam fentemiam - etiam approbavit, & con- 
firmavit Augnft. Eledor. iax. tn fuit Novell, 
pert. 3. conflit. 27 . 

Ac licet in inveftitura addita fuerit illa 

10 claufula, inufc rcdjrcr0(ppjaJl/ id eft, fecun- 
dum gradus pr.rrogativam , nihilominus 6 i 
tunc repi jfentationis jus in feudis locum ha- 
bet, fitiiquc fratris prxdefundi cum patruis 
fimul admittuntur, Martin. Pift. d. q . 2/. n. 7 • • 
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num. 9.& feq. ubi rationes affert , J e in fn. n. 
t2. ait , fecundum hanc opinionem etiam fn 1 1 
aliis locis extra Eledoratum tain refponden- 
dum, quam judicandum eft. Thoming. decif. 

43. n. ult. wttenfl confli, ij. num. 1. & feqq. 
Rcufncr. d. decif. 24. n. 8. lib. 4. 

Quodque hac in parte duplicitas vinculi 
nihil conferat, fcd fola agnatio infpiciatur, 
uno ore tradunt Schrader. defeud. part.7.c. 

7. q.f. n. 14. Borcholc.wp.7* tnemb. i.n. 80 . 
Hartm. Pift or, lib. 1. q, y. n. 33. & hb. 2. pert. 

2. q. 4f. n. 1. e. & 3. Graft. tectpt. fentent. $. 
fucetsfio Ab iauft. qu*fl, u. nu. 3. Rofcnthal. 
d7.conduf.37.num. 1. atque hanc fentemiam 
judicando probarunt etiam Camera:. Impef. 
AftelTores, ut tcftatur Andr. Gail. obferv. 131. 
num. 1. 

Q5<lana<n&f bft anbtr / Mn <d) r 6<n* 
nt4(fig t>on B.' fo 

gar autb ftlncn ©pjn3 0ac b ( m / fo t>tl Me io 
hcnguftr anhelande / tu fetum mtg cnrcrtm 
raegtn/ )uma( foidjer angema^m ^nf<r« 
bung vnwr^tnbcrr/ 5trb<rt<6 IBlrtcb / ^tn<m 
2luacrn Jdfie fucccdiren f6num/nccfc «ent^ct 
aMr/t>cn fetnetf patrui, oMr3arr«0'3ruDcrt 
Ujfadfb (j anpjufdjluffm fepe. 

Conftat enim primo , patfem vafallum eda 1 4 
jufte exharredando unum atq; alterum filium, 
exteris tamen feudum teftamcnto dare non 
pofte , Sonsbcc. in CommentAt. tn ufut ftud. 
pMtt. 9. n. 61. Vultej. lib. 1 . ftud. e. 9 num. 96. 
Sicquc filios jufte cxhzrcdatos in feudum pa- 1 ? 
tri fuo fucccdcrc , multis probae Do. Boccr. 
ttAcl. do fitcctjf. fcudi CAp.s.q 11. 

Maxime fi feudum antiquum & ex pa&o ac 
providentia non hzrcditarium cxiftat,Schnci- 
dev'. in d.feud. purt. 6. e. 3. h.jo. Rofenthal. 
d. feud. CAp. 7. toncl. 10. num. 8. Jul. Clar. in $. *7 
feud.qu 74. ubi ait: aut fumus in cafibusin 
quibus filius poteft habere feudum , ctiamfi 
non fit hzrcs patris, & pariter cxhxredado 
non eft in confidcrationc quoad fuccelfione 
fcudi ( puta in feudo antiquo, & quod ex pa- . 
< 5 o &providcnm vocamus.) Aut fumus in 1 
caltbus in quib.rcquiritur, quod fit etiam hz- 
res ipfius patris, (quod in feudo hxrcditario 
fieri (olet,) & tum ifto cafu filius jufte exhe- 
redatus in feudo non poteft fuccedcrc. Facit if 
huc text. in tit. 8 . in pr. lib.t. feud. ubi cautum 
fimplicitcr , quod nulla ordinatio valeat in 
feudo cui confcquens eft, quod nec exhere- 
datio patris vafnlli przjudicct ulli filio legiti- 
mo tendi fucccflbri. 

, Cumque exheredatio a patre fa&a non 19 
Ipfum exheredatum impediat filium, quo mi- 
nus avo in feudum luccedac, multo minus, fi 
filius exheredatus , vivo adhuc patre decede- 
nt, nepos vigore ilKfas exheredationis ab avi 
fucccnione excluditur, ut multis probat Dn, 
Boccr. treft. d jure fuccedend. tn feud. CAp.3. 
q. 13. ubi dicit , communiter concludere Dd. 21 
quod exheredatus a patre, avo fuo in fcudu 
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jure fucccdxt, non obftante exheredatione i 
patre fjfta, modo tamen pater ante avum 
dcccficrit, aut lupcrvixCrit quidem avo, vivus 
tamen fcudum (ui patris flondum acceptant, 
ut fentiunt quos refert Rofcnthal.d. ftud. t. 
7. comi. 10. iu didit, lit.g. 

Inde adhuc minus a patrui fucccffione, qui 
diu poft obitum avi 8c filii exheredati mor- 
tem obiit, removendus erit, cum nepos utro- 
que in cafu ex propria pcrlona & jure, non 
vero ex beneficio paterno feudum adipifea- 
tur, fcd potilTimum ex beneficio & liberali . 
tate domini acquirat, tituL aj, $ ult. libr. i . 
ftud. in tantum, ut nec ipfcmet dominiis ejus 
fuccefiioncm impedire polTit, per text. ia sit, 
i, $.&qusd vidimus junit § fiq. Isb. s ftud . 
Cum donatio pof feda rfvocari temere ne- 
queat. §. diu dutem doUdliouts . iniit ti.don At. 
Quo intuitu etiam Andr.de llcrnia feribit, 
tn tit , (ol. 4 • Isb. 2. ftud. quod magj| be- 

neficio dantis, quam patris ftuda habeamus. 

Hucquc pertinet, quod fcudi conccfiio 
non una dicitur donatio , fcd tot continere 
donationes, quot fuut perfoiue ex priir.o ac- 
quirente ordine defccndenrcs, quibus lingu- 
lis ad vitam foluminodointclligitur fatta do- 
natio ordine fuccclTivo, ita ut poli cu jusque 
mortem, fequenti incipiat ejus donationis ef- 
fectus, Andr. d. Ifcrn. in tit. S. $. hoc qutqkt 
coi 3 lib. 1. ftud. Camerat*, ad tit. d. prohib. 
ftud. dlien. ptr Fridtnc. §. Ptdttrtd dhc.itus. 
Itbr. 2. ftud. p. 76 i,. 

Confert eodem, quod acquifitionis feudi 
cauf* dicuntur efie dominos, qtfi dedit, & pri- 
mus acquirens, non pater, qui nunc itiontur* 
ut feribit Socin. conf 19 roL/. 

Atque hinc poft vitam unius, donatio fi- 
nem habere, & alter jure fuo fcudum capere 
dicitur, Camerar. in d. § puter tu Ducasus p. 
769. Hinc item fuccclfor ad feudum venire 
dicitur, non ut ex nunc, fed ut ex tum , Andr. 
d. liem, in d. tit. i. n. 7. tn fin . lib. 2. ftud. & 
Curr. Sen. conf.ft. n. \p. 

<&til aucb M< exheredatio, Me J^ernt ®cb* 
jjarD $c$<n fclncm mmnu|jr and? m © 0 « 
rufccnMn Joacfefni turmdnmd? furjjcnDnwn 

odiola & ideo ltriCcioris interpretationis t|l : 
ali fdn felbtye Mm nepoti (Mjfcn Mr 2fiifrcrf 
numal frtnifalDung 3<r(jdn)l><|bntcr* In \ tu 
tue ntulid) t?cr|?ot bencti patrui fcudali lucccl- 
fionc fetne -OinCtrung gcbcjjrcii. Cum nem- 
pe favores fitu ampliandi, odia autem omni- 
no rcftriugcnda, per jura vulgat*. 

Et mdc licet filiorum appellatione nepo- 
tes veniant, non tamen id fit modiolis» l.fih. 
C. de nutur. liber. 

Et ideo exheredato filio , nepotes poft 
mortem avi contra Tabulas avi veoire pof- 
funt , 1 . queritur &l Pdul. rtfpOH. ff. it bon. 
liberi, l. Divt. d. jur. p*tr. I. fi u qui. L pdtet. 
ff. dt tHoffic. teftdm. Qji* cun< 3 a magis pro- 
cedunt noftro in calu , ubi non de avi, led 
patrui haereditate controverfiacft. 
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Hineque porro legibus noftris cautum in- y 
venimus fi filius eo qui fine patris confcnfu 
uxorem duteric, cum non pollet, L filius, ff.d. 
ritu nupt. I. net filsum. C. de nupt. cxhxrcda- \ 4 
tus fuerit , neptem tamen ad bonorum pof- 
fcllioncm avi admittendam efie. I 3. §. fi i- 
nsuneipdtus. d. bonor. pojfrjf. non enim illa cau- >5 
fa fufficiens cft ad ingratitudinem probandam 
$ Cdufits. dutb. ut cum dt dpptOdtion* Jacob 
Conccnatius ctkfi Inr . fiuguldt. Isb. 3. cdp. 4. 
u. 4 * & fiqq. ubi hoc ampliat, etiamfi fervam 3 * 
uxorem duxerit, (quod tamen hoc in cjfo fa- 
ftum non cft: cum C. familia nobilis, verd 
nobilius fubinde fuerit matrimoniali nexu 
copulata ) & hoc procedit maxime fi pater 
non nominarim exclulcrit nepotem, d. I. y $. 
fi ntdncspdtus, Hineque filius parricida, lier, 
a patris luccelTione excludatur, non tamen 
nepotes, l.fi quis suctfti. in fin. & ibi Bald.C. 
dt incefl. nupt. 

Non enim arquum cft , ut ipfi culpa patris . 
commodo fuo privemur , (dp. fetu. d . di- * 
fi tuli. ulr. 

trine quatftion f>crurcnb/&aft kb <6m* 
o| )nt aalmiMn ^nsciffcl fr^n. Cuji ojft 59 
ipolcrmclitrgnixricfc }3lticbn><ti<n fcintr r n. 
fwfftujjtli *nt> twil jbmmrborgtn Ca(j 
fcrnttf ^aricr^ ^rubrr rerfiorben / 
ttU furgcfiricbcncr^rif^uocffcn iefKnqtlan# 
geu/ eCer manti fitoii Mfjorrtf der ijpfus com- 
petentis temporis (jintxrlfd) / j(mi( barniod» 
tt>cll er lai 2 5. 3ai nod^nfd» wlmcbriiicn/ 
mediante refiitutionc 111 integrum 3<{>oi|*rt 
mcrbtn fMinc* 

Quodque error fafUcxcufct vafjllnaj.na Q 
ut non currat ei tempus ad petendam invefti- 
turam prxfinitum , puta fi fuccclfor ignoravit 
prxdcccfforem fuum vel dommuin dic mor- 
tuum, communiter Dd tcncnr. Fa&atitiin 
etiam prudcntilTimos homines fallunt. /. m 
omni, in fin.ff. dijur. & fdlt. tgn. & ita voluit ' ■ 
filofi". in c. i.quotemp. miles tnveft. pet de his 
qui nor. infum. ubi lex inquit, feientiam Ut n n 
ignorantiam punire volumus, item fac. / uu~ 4 1 
uus. in fin. ff. de calumn. c.fi verb. & 2. d. fent. 
extt.ummun. E; quamvis ex lentcntunon 
nulioi um,prxfcriptio anni & dici etiam igno- 43 
rauti currat , rcftitutioncm tamen eo nec de iv- 
dam efie. fatentur omnes, Laur. Syivanusrr. 
de ftud. recognit. q . 65. n.it & fiqq'. Quoniam 
ad Iioc lu leudo privetur valallus ob taTem ne- ^ ^ 
g! gentiam, requiritur dolus, r. fin.d. proatr. 
prohib. feud. dlien. per Lotbar. qui ilon cadit 
in ignorantem. Et quod hzc ignorantia cx^ ^ ' 
culet, volu t Petr. Anduran. er»/ 439. p. >.& 
conf. 961. p. 3 Zabarclf. conf ut» coi. 2 BalJ. 
in l.fiu. C.fiptnd dpptll.mors intfrven. , 

ldque ampliam ut locum quoque habeat 
in dubitante de morte Domini vel Vifalli. 4 
Comparatur ehiin dubius & ignorans, i. 
tn pr.ff. quit ordo iu bonor. poffejf. I. nuntf «. 
jhijims.^. fin dutem ntjtstns. ubi ibrcol. ff. d. 

fatis, 
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fultu Birr. ia I. Admonendi f. dtiurejut fa- 
cit tcxt. ubi Dd. in I. iiuxniltu. C. tjiu admttt. 
ad honor. ftfftj. 

qy Et maxime denegandum non cft hoc cafu 
beneficium in integrum relbtutionis minori, 
usq; ad 15. «tatis annum, & ita feeuri tenen- 
dum efle Mollius tradit, d.ftni. ut. i.fub- 
Jtjnt.fcnd.n. 44. Bcid muttis firmat Rofen- 
thrf. cap. 4 . unctu/. 49 ' Si plurcs alios allegat 
Sclirader. J ftui. f. t. tap. 1. n. il. 

4* Adeo ut 00 id, quod intra hoc tempus in* 
vcftituram non petierit, fatis dicator eo ipfo 
lirfus efle , ita ut de alia lxlionc docere non 
habeat nccelfe, arg. I. mt trium . ». f. d. mine- 
nti. quam opinionem Kolandus communem 
efle tradit, ctnfil. 40 n. re. infin. rtl. 3. 

Prartcrea in integrum reflirui debet minor, 
etiamfi Curatorem habeat, ejusque ncgligen- 


49 


J» 

tia tempus hicrit effluxum ; ita ut in minoris 
fit clcdtione, petere rclliiutioncm, vel dam- 
num erigere 3 Curatore, per test, & Dd. in 
Lfin. C. finit, rtl cur. wtttrtn. per quem ena 
in hae materia feudaii fic feribit Rol., a Valle, 
d. rea f 41. imm. 13 . 

Sane fi dominus non admittat hoc in cafu 
reftitutionem in integrum, minorem, utpott 
gravatum, appellare polle, Evcrhard. jun. feri- 
bit ctnfil. tt). Mtm, t. Qua de re etiam egi, ac 
contrariis rtfpondi i» cenf. 34, 

SBtubtm altm natb t* notbmaf babtp ver» 
HttH» Mfi offiermtlitrSnttrltt) ©Iridi t»on 
ftlne® patrui eber filnte ©Jmr«©rub(r( 6. 
it(en«felg <n ftlnen nig aufigifcblalfin nnr. 
ben fbnnt. Et ita firntio, iemper tamen melio- 
ri judicio Cilvo. tuMnjtn/ ben ■ | . gtliruartf/ 
annoidji. C.B.O. 


Confilium CLXXX VIII. 

adulterium quomodo & tx quibus probari pojjit. i num. I. 
fropter adulterium 4» & quando ftparatio matrimonii comedenda i 
Confcfjio adulteri an probet toner a adulteram t i num. 56. 
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-® recilanti CWnrtin 
Jk. (ttltgenr mlr 9)iargat«(a 
ftlmr ebflltbtii -Oaujfrat» / 
tilltb 3»6t Ini (ffrdanb at. 
- [rbtient>al«6urd)Ccfi3Ran« 
Prdbrltdxn H bganq/ in 2lnno 
• daS.Nt^mn» in QBiuIbSianb gcitit nor» 
btn 3(1 (itln ndcbflvtrnlcbcmm 1619 . 3 « 
miiJC)<tn«®«riiH. JJtnn Sonrab H.©ur» 
gern iuK. c(tltdicn @o(n/<n aiibcrnerte <?(e 
gtrrtntn nelebc i(r cljtlitfce ©trlJbnu</bttft|. 
bt tmb Martin! trffc rmtlitn 3 ar«/ mit gt(al. 
tfiitm djoebjiftlidicn §t|i bc|Mgct tmb voln» 
joatn fiabtn 

Wocbbfnt abet Micfcfl ©miMctron ©iit» 
ttlbrunr ba« ©trfin.-Danbnittcf nfdbr aflein 
btr gcbadjttm Marini K. fctliqtn (itbteor gt* 
femt/foiibmi aittbnad? rcrrutnr iJBanbtr. 
frbafft firb beti jhm teibtrimib in arbtlt tlngt» 
(leli, nlcbr ntnlgrr t natb feni Martin K. tdbtll» 
(ben Oiufibritum autf btr 'ffitinb ^ufprtcbtn 
fcm j(ir atblitbtn / nate aucb / In btrtu intittn 
©«■(tiiramng |1di in feKbtm ©itnfl/ rin jtlt. 
langvtrbalttn/ (ai|icb futq (trn Jtb/ In ®t(. 
ttnbtr bifer jtutlftn ff (t btgcbflV Mi jtritfttwn 
btfa.tttr Mjrgrft(a Oan® ©(«4 H. £)aiiS» 
frare vnb obtrnanbttn ©tcftiifncdll/ Diidxl 
©tntbict ©int/©e|diulMgung vub ddfaiM- 
tiones voratloufftni DanSbtr betbt In affing. 
Itdlf -Oalfi aevalittn/ vnb nor btm iOberampi 
f6rtm(albtn afta, fo man necb jur jtit ab» 
fdmifrlttb nlt erftalren ludgcn /ergangen fena». 
3n bbjfcn tnnflbreSWariirttbaorbeiaKbt 
an blt fjanb qtnommcii' rnb In itirtr / »or btm 
©labtjjentbt IU N tlnqcbraibltt diftamarion 
vnMijuricn, 'Riaj/gegtu »nb Bicir gtMlitn 
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aRitbil©intMt(tn taiibifidilKb fltffaqt/ mlt 
tr f (iiiii bitbin <?(<Ieu!(iiaiiff 10 'i(a[.(tim» 
lid) tnmxncti vnb abgtiragin/fid) abrrtn Cur 
3ir(affmn4 bamii tnildjulblgi fiabt' cb irert 
erbtvi(r jvlilgcrin atlt.ttn vnb rocKn (Te ibm 
fol* ©eli / mafjtn fic <6 vtrfprotbtn ■ nitbt bt» 
ja(lt ; (ditt tr fttb felbfl alfo bc$a(li inatben 
Boflen/fonff aud) (i* nodi ftrnet® verntmmtii 
lafftn : <?r(dtit mtt f(r jlldqcrin ' nltbi iiUtltt 
In i(rtm ©Jirtptnflanb ■ fonbcrn aucb/ In jo;r» 
0 M(rtnbtr anbcrn <?(c ©njud» qciritbtn: mtll 
obtr fte dfldsertn in bttbtn S(tn'»ie aucb In 
j(rcm ®lnlb|Ian6/ aOcr ©rbarfill vnb rtbll» 
tbtn t fflanbtl« ficb b<fh|jcn/aucb anbir® nidjt 
ald elntm tfrlidxn ©iDtrmcib qtjlcmbt/ vtr» 
(alien/ al® nnrtj(rrtdnlitb©iu/ befiagitn 
^ntdit vmb QBibttuff bnb vtrbttnter pcen, 
fauiM ben Expenjim JUcondemnirtu / Inmaf» 
ftn blt jtlag/ n. 1 . udum 3n(ali® mfibrlngr. 

^Ittauff beflagitr SDiicbtl ©enebici defen- 
lionem articularam, (auin.t.vbtrstbtn/batln. 
litu tr lirem afiirmative eomcftando tta(r 
(tl)it/ vcrmtibti / Jtldgtrln (dlie j(n ©tflag» 
itu/in feiuen 3®(>nt f >u aUtr 3ii^rbu(r auge» 
nlftn/vnb nlt er uadi ftlmr iSanbtrfcbafftt 
btp i(rim er(i<n<5(<maim/ vnb folgtnM (n 
lljrtrn Wlininflanb/ )(ro/ fSt elnen ©tcfrn» 
f mcbl itbiemi (ditt iEidgerln/ berj itu jf<W(a» 
Itn Iclntii anbcrn / al( j(ne ©tflagten/iut 
®(t jummmtn/ ficb btrmeffitn/ audi gtgtn 
j(m alfo verbiilt/ ba( tr ju unltrftbliblitben 
malcn amf btin!iolitrbcii/ vnb In j(rtm <f (e. 
ben ben i(r geltgi 11 / ju jttmi aucb bt( vnor» 
bcnlldltn ©cpfcblaff® mu j(r gepflogtn : In» 
glcidxm nere jfidgcrln ju («c j(r« 3Cltt. 
■v«u©canb®i al® ©cflajicc Sin® atrff elntm 
• I ©pciptrfacf 
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©rro>erfaef fn fetoem ©trfenftburij auff ber 
©ifltie fcfclu»f{iiE> geltgtn / ju jjjm fjiiuinrf gt. 
IOhitcn. ctn ©cburg au|fg(f)efcf / rrivcefr / Pnb 
(epe nebm antercr pngebiir juglucb Cie geifet' 
licte ©ermifebtmg jroifeben |(>ii<n frcclxii pat. 
gangcn ; nUbctpentger fidree JUdgcrin auff nn 
jcu 6n6 erlcftee ©eltfiirnii lalb ©rar / j(»ik 
© eflagten/ t>a <r im iaig geflantcm in tdadt 
gctpcrifcii / Pnb jfjine liumuela an an perboe. 
itn £>n gegrtffen. 311(0 aueb pnb ba in Mfcm 
jit 'iren i£ht|ianb jfir leglger iHjemann pnge. 
fabir em fSfanae nacb jfjrtrfcftOrt J^otjbjcit (Icb 
ber fanau ©aner ju K.befunteiuf)arie©e. 
flagra tjiD JfUagerln >etodj «uff )(n jumuitn 
mucinantcr prob ctn Deltig ©rain>ur|f gelari/ 
® (flagrer b iefelben per|pili/aucb gefauffe / g<» 
braten / pnb fampe bem aCetin fo |ie farsu gt. 
frn/ perietur/ feije audi berj ftldjer bi(i tn bie 
OHlnernaebr getrefueet s<cb fajiiii fommen/ 
fa(i deflagrer ®uflag<rm |lr4(flttb<ii suge, 
fegem: maiTen fic fann aucti (figent* jwoClacti 
rreiln ijjrijtieinJU nietji juhau|i fominm recu 
len i prnb fernerc ©tijurtr/ fo et glucfctpol mr 
me()r ma 3Betcf gcriebret/ tafMnbig b <p j&m 
angejalrcn. iDanncnfiero aueb Jtlugerln ter- 
(tirer ba|j j(r icgiget (i peinajin an fciiicm Ice- 
(len^Liijeii-iag itine ©eflagten metu fore, 
gefdncfi' fonfern auff fer tfl.igerfn ©eget) ren/ 
ale fle ce metu lulaffen trolleu/ ge|larret/t af er 
©eflagier polleuf bi(i au(f f le 255et)fceiiacbe. 
gepriag alita verblctbeu tn4gc. 

Ubner geflalrtpere er ©eflagier perurfaefer 
apcrtxn/ (icb mUfciijo.fi btc JKI.igertn jljine 
MifprodKU/ jebaeb meti emnetieii/noet auff 
feni ©egijucu i(ii itantem laffeu Ipollmfan. 
te/ n llunc (initer bcm ®<i|lci iulofincn juge- 
fagt i tai.lffl tejiible nmiaibeii/ tpelcbem m 
(jitt |lei ©Jatfieie ulfd (ege. tcfitpegen aucfc ©e. 
flagier ieib pnblcben |U fP/ilnb feiseii orelie/ 
mii£Seefcll*$et©(ei/j|)iKVon ter jilag juab- 
iblviien/Piii>bencbeii|f l i(xl4gcrfi) trab jfcreg i*, 
gaiigenen adulterii u/igeii ifraff: Jiiip. ef (je- 
Crtnung »uf lanfrceteen (gc|!ale ter ©e. 
flagie (euitd exccf l;albeii/mu (arter tei) gunn 
miger J\4lte funff USoetenilidJer Sfmrnflraff 
mere angefe()en tportenj suglnet mie ©tlr Pnt 
3jiurn|ira|f abjullraffen. 

5Sae iiuii Jtligerni replicando ater gegrn 
defendendo mll dllgefercfren rclponlior.ibu» ; 
bau>lter(togebra<ti/taf tffaufi terofelbeii re- ’ 
plicn num-v ter idnge nacb iiivrrnemiuen / 
pnt geben tefiugiene faraiiffeinfcniitunedu- 
pbcaF num.g. eter.mdffig iui'Ct|!ct)(ii /roie er 
(tine juver tlieireitbrtdcfcnlionklcs jufalviren" 
ent maljr iunuebeii / anet gar ten 'jotr / ta(j 
tem alfc tarumb julcften pnt au|iju|!e(ien ftcfc 
noebmalen ertoieen. 

©olcbem nacb fetjnb pon lieeten r(ei(<n 
2niuge>PuilCieii pnticlpedtivc inccrrogato- 
ria generalia & fpecialia vtergcteii / peugen 
produc, rt.tnO per[)6r[/tnOf«Ctr Runtfcbaf. 
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rui atfetrtffien ten litipitfnten Panfirr.en «u. 
gtflrlr iportrn/teren ^fnbalr auf fermrii ©tr: 
(agm num. g. 6 . 8e 7 luvcrntmmen , morauff 
JKIiSgetin «nf©rflagier ifireprobationfebrijf- 
em num. 8 pnt p. ungetraebi / pnt tainie jn 
teebrllebrr 5rfanrmi|i geftgt fiabrn. 

£)bn>ot abrr ter JiUqenn ic uner sepelrit 5- 
(emann niejirbefaarer rjuiej/rg H.ber da., 
eben (Ip fierc in ©ctulr jiigefefien/Pnt fidum. 
minelfl btp fanem ©airer |u K anff gtitalien/ 
geflall er guifllfeben ©ef,(|l nuni.io erl.nur/ 
taf bie (tnn ©tambrr ifir.r (anni Jtrj H. 
juS(ieiUbir eobabnaiion naeb jut )err niebr 
jirlngen fallcn/fa n-dl tacb nuiimcbr viiti bet) 
jalebem jum©efrb(up eoifttfjrtcn pro.ej )hmc 
H. ruferflabgtlegenfenii pntfkbgtburui/fetn 
felbfl tiforie flarcf intertUirre perfen in aebr 
lunemmen/ anbitae bni bifer &ad)be|'dJipcrli. 
(btn C-atb jailjmi abrr iula|Ten / ttr Jperm 
(Xtrbregtlebcicu (|atbrrr|tdiitigtn £Ko(r pnb 
©liiaebrui tariibrreinsutialen. '£)an glnebitie 
«r H.angebenrtm irptfebrii jSldgcrin '(luem®, 
(itipeib pnb b(flagrm®((be(©enrtirrtn naeb 
pnrrtrrtritm Oiribtepi oeefi funeniauit wf Jcr 
gelaffui aucb naeb an femen Ori |lcDcn rfnii/ 
auff tpelrben ©rblagipuD ab u»an pennnrrlif 
furamemi pnrgatioirit.obtrftl iprletrn meg Mr 
lincti an . pnb anberfciw funfmg aufifallm 
maebrc/mSrrptgniig ifmie I i. icelln er mfal< 
ebem precef nlebi im begrifteii / einig prrrjo- 
dicium ©erfang ater fflaebtfieil «rbefftnelieb 
taraufi niebr enrflcficn fan.au fufirr tt furfrin 
^rrfon gletebipal rudar nibil icb ju lieffvm ©<« 
imifjn Caf bannaeb ter ©rflagre bip b.iliera fo 
befcot riiefc. pnt tafi tr gar trn iotr taruber ju> 
icibcn ficb trblcrtn tS: |f.n / pargrbtn rnt be* 
baubitr- tplt <r mie brr jtldgerin/ feto H. 
nrrib/fotecl in j(rem QBitrlb: ala gtaenmdrU' 
gen jrptrien £fie|lanb perbarime ©niuePi, rnb 
baa abftbuiliebt lallet trf ©(ebrrict a perubf 
pnb begangrn/ ftga ter attefiaeionen / m irel< 
(ben ^ligtrln pnptrnernlitb mdtbrlg gravirt 
|ugefeb»rtgrn/pnf bcgrfiw trmnaeb tr H.jn 
©rtwabrung femrs ®tn>t|Ten< au$ ben SXttb. 
rui mforniii t (urterren ob/ pnt nilr »aa be» 
flaiiblgem ©runb <r H reiCrr jiKigenn' me» 
gnt brrielbeii mi/ oflupefintem iVlieiel ©mr. 
bitt j&rtm gcipcfenen Jtucebr getobener ©n» 
jurbt/ pnb brganguim sf btbrueba/ tarumb ep 
aueb allberalt funff UCcebenrliebc Sfmrnffraff 
aubgeftanbenr pnb bic ©>ar(iarfal<fcer©t. 
gaugmfefcafft gar mutem Sate jube/Ierrigen 
piMbfegluben relolvrrt <({ / Me ®b<f*«tung 
fampe tem fenlgen/ »a« bcrfelben permJg ber 
bet brftbrtbtnrn pnb giirfllUbcn lanbrrrbrm 
naeblolgt / aut abgtmtUtn inuftbrn breten 
9>ottf)ei)lfcben geriebtlleb perbanblercn ;Acn 
pnb gtfiibrten Auntldiaffem/aii gebubtrnteil 
Crini pornrmmrn Pnt fueben/ aueb )u (rete, 
rtm Srebfliibcm aupirag brlngcii pnt aufj. 
fu^ren mogr/ic. 
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<J\? miud) ttiit Decanus tnb atikm Dofto- 
"^res b<t 3 url|l(n FacuIrJi/ b<i) ;j<m**n<r 6». 
t<n ©rtml iu iuMnjui gcbufjrtnft «fuii 
iborbtn/Dbrt wrs<ftj«n cjfum,’ vnfcc 9 Ittb<« 
Ud) ®rt«nrf(» mit <i»u* iuftufirung iu«< 
offiwn / Ducti lulcbcs In filncn n>(g d&fcbu^tn 
> fclic^i. aiu ®(rt bn) gcgciiomibjfr ©adi/ #n< 
l«s sctmciiicn* ulle lu m(c §103 iwrimtn 
termo* ^)jii*3crj U. f«U< 6(9 Um &0(fcl&l. 
Sur|II. QEurrcinb. ^(jtgctkfct ju fcum^ari/ 
<r nutet |tln £,iu|jftM» EOiatdKif) ijcbiifjrcub 
tla j<u ti) at 1 i-ou |j)UK em localis leparjno a' 
kuigcu/ nuta fiti) aivbctaxtta nltirumb ta- 
turjuura&icn lufiiji fcpn mccbct ? 

» £Uruuff »011 oru/cuctir aUctn In sorfttfidi. 
tom ah, fid) brfmOfnbt omb|idiii> rcifticb <r< 

* toj.trn, fontem iiudj tarinn «ngijoamf aften 
turdwuo ali 3<I(|CII ootten / fomun abtt rm- 
fera ifxiie .interii mctji befinteii/ taim tofi fo 
sculien feactfii nnd)/)f)ine ti In (euien xg 
|i:;.mimen/inf(8 -Jbeib Unget jub<fwltui/ fon- 
tirn tumefit blc vjr|)cf(txibiiiig iuge|ldiieii feije. 

QBoriu »n6 trillidi tif<« b<®egriba» in tii- 
5 mine adulterii, (al< rtKlcijuS fatu (minet mug. 
Hd}/ in gefnlmb/tntaulf td« terfctugneil iu- 
bcf&rticn vfl<-ir J f eme tdillgeprubatmncsvon 
noliien / fontem nud) ilurctc iietmuiungen 
(furiuimblid) ta netbr auffelu ioti|ira|f ge. 
fla.ji/ fontem alicui tK iffiefibeltung bege^tf 
nnrt) ju|ula|fcn fcijen. 

4 Quemadmodum & Dd. nollri commoni- 
te, tradunt, adulterium cum occulte commit- 
tatur. & ob id diflicilimx probationis fit t ctia 
pci conjc&uras ftiHicienter ptobatuinccnfc- 
ri, M noclu cou/tl. t'. n«'/j ti. <s fcq.&ctnf. 
S 43 I>. 7 . item dt at», lui qq. ta/ st.n»m. II. 
PoiyJ. R.tpa, d. u.ilurno ttmfort, c. 1». n. f. 
Roland. cnf. }s. n. (. rtl. 1. Cravctta, cnf. 
100. n. f. Rimin jun. cnf. 174 n. it. Malcard. 
d probat. cntl. 17 n. 6 , & feq. toni/, 311. u. 
19 &ccncl. 4 IJ. h. IC. Map m. itetf Lucinf. 
J». k 7. Farinae, q. 1 u ». 1 . 1 londe.l. cnf st. 

5 n. i.vtl.t. Qux itico cotijcHtirx, plcux pro- 
battonis vicem fuit mere dicuntur, Alex mf. 
14. n 7. m 1. ve/. Boer. dt. tf. 164. if. 4. Ci a- 
vcita,coB|ii. 7). n. 19. Mafcard. d. probae, eo» 
ftuf.Sjo n. 4. Mcnoclr.d pra/am. US i.q.qo. 

• a. i|, Fariiuc. q. it. n. }i. Ita ut ex fudiciant 
quandoque ad condemnandum, Grammar. 
conf.twn. 17. n is. Farinae, d. n.je.Mcnocb. 
dt pra m.pi . ht. 1. q. st- cnf. 7tt. n. f. Pere- 
grin. reo f j. a. 101. voi. e. Ripa, dt m ti ttmf. 
t. f t.a.t.&s- Anonymus apud Chrift. Bc- 
loldum.parr.p. cnf. ut. uum. si.&ftqq. ubi 
plores alii allegantur ptifertim n. ot & ftqq. 
muiwsquc alios in eandem fenfum adducit 
pr.ididtus Beioluus tf. dt napr. eap. 11. tum t. 

f Maxime li Id no diu perpetratum cflc dicatur, 
Bald, eenyi/ 77. a. e. rol.o. Arctin. confli. 14*. 
a./o.Giainmat. itnfil. cwn. /7. *. /. Roland. 
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Et ccrtc, quod in adulterii probat’onc, ad g 
faciendum divortium, loco probationum, 
pnrfumptioncs acccptcntur,text. funt exprefi 
ii, m l. pTdtttrt 4. dt ttftib. e. prttert*. Sc ibi gU 
terb. MndttutH,extr. toi. c. in literis. & c. fiq. 
extr. de ptxfumpt. e. jl quisquam Sacerdotum, 
exrr. de ttbtbiut. Cter. c. nec. aliquando. ibi t : 
ipfe complexus , ipfa confabulatio & ofcula- 
tio, conjacentium duorum dormitio , &c. & 
ibi gloil. in t. concubitus jy. q. t. c. dixit Do- 
minus. f*. q. 1. ibi. abicunq; igitur fornicatio 
cft,dSomicationi$ fufpicio, libere uxor dimit- 
titur, concordat /. qui j#. & ibi gl. C. ad L J.d. m 
adulr. N ottd. 117 . J. hic quoq y & $• feq. ac fin. 

Vagationes infuper vari^ & illicita: adulte- 
rium arguunt, m cap. tortio loto. ibi. per plana * 
& (inc mora ac vias pluries vagantes, extr. de 
prafumpt. Et dc conviviis: quod mantas uxo- ( | 
rem, illa appetentem, fe ignorante vel nolen- 
te, repudiare poffit, text. eii difertus u» /. ton - 
fenfu. i. §. vir quoque. C d. repud. gloff. m U 
quod ait lex.JJ. , id L lui. d. adulter. 

Sic pariter ex prarparatoriis adulterium 
prxfumitur, per c praterea. d. tejhb. c. literis 11 
de prafumpt. tc tradita Mafcard. d. probat, con- 
cluf d +. ». 1. Trivifm decif.it. n. f. & detif. 
ji. n. 3. hb. t. Farinae, q. 136. num. f»#. Sic & u 
Hippol. dc }Attii\.fingul. 6 si n. 1. & Decius» 
conf. fjf. Ufo. n. 4. docent, ex prxparatonu 
Id iplum a&um rede inferri, quod in termi- 
nis terminantibus m adulterii probatione de- 
cidit gloff. in l quod ait a$. verb. ipfis reb. per 
illum text. & Burfat. confil. JU- brevis, nu. 3. 
ubi deprarparatoriis idem, quod dc ipfo adul- 
tcrii adu lhtucndum dicit. 

Sic & pro generali ac immota regula, tra* j 1 
ditum invenimus, quod in his, quz funt diffi- + 
ciis probationis , plures prxfumptiones licet 
imperfedx conjungantur ad plenam proba~ 
tionem , ut quod non poliunt fingula , plurt 
collcda efHciant. Adii Ct.decif. 13. u. 14. Alex. 
confil. 14. tn jiu. vol. a. Cravett. conf. 260. n . 
t. Mafcard. conci. 496. n. 4. Cabaliin. refolut. 
crim. caf. 200. n. tf. Vivius, docif. ito. 

©0 (fl (UMb In &<n SX«bf<n lautcr uerft^n/ 
bafj in dclidis occultis, & nomiaatim in caufa '5 
adulterii, ju trlmwng 5 <r ^Bar^dr/Mc -Oaui* 
gcnojftn juvorbcrfl fdnmtt f nb mds<n exami- 
nirt oocr ucrbort MVttn/ut eft textus dc adul- 
terio exprclfus in l. confenfit. i. $ fin autem 
aliter C. de repud, ibi : cum non facile, qua: 
domi geruntur, per alienos poterunt haberi. 

Quod adeo procedit, ut etiam pro erucn- : g 
da veritate cx traditione juris civilis , famuli 
quatftionibus fubjici poffint, /. 1. c. de quafi. 

I. in adulterii. 32. C. ad JU IuL d. adulr. I. In- 
ui. 7,ff. de tofi. Mynling. refp. t. num. 24 . Ro- 
man. conf 4 fi. quadam mulier, n. 7. *c feq. 

Ac (icet jura, quz in contrarium adduci 
potiunt, in luis terminis procedant ; Certum 
tamen cif , in his, quz , ut cll adulterium , 
dilhcilis funt probauoms> ac clam & occulti 
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fieri folent, n»n modo domefticos, M & 
ali js inhabilem perfonas fufficicrifces reputari , 
ut idem Mynunger, d. confil. u obldtd. n. 32. 
attcftatur. Confentit Grammae. cinftl. 4S.ti. 
p.&feqq. late Ancon. Gabricl. rir. it ttfiib. 
CtntL concluf.7.n.i.& 7 . 

18 Sic itidem traditum invenimus, in caufa 
difficillima; probationis, tcftcs etiam de audi- 
tu auditus admitti ob plura concurrentia, Se 
fibi invicem adminiculantia indicia, per tradi- 
ta d Menoe H. ut drbitr. qugfi. Cdf 475 . num. 9. 
n. 12.&14. 

\ 9 Sic pariter creditur tefti, ctfi ad fui exone- 
rationem in his, qux funt difficilis probatio- 
nis, depofucrit, Bott. confil. »•/. num. to. 

10 Adus enim copulae carnalis licet vifu non 
percipiatur, per accidentia tamen, id cft con- 
jecturas , percipi polTc, inquit Goxad. confil. 
13. n. }6. Grat. confil. iis . ». 1/. vol, 1. Vivius, 
itcif.24t.tt. 24 » 

u Accidentia quippe, plurimum conferre (o- 
lent ad cognokcndum id quod quidque tlh 
Bald. iu e. putere*, d. tefitb. Vivius t dectf.*4i. 

11 n. *j. Sic & Mvnlingcr. d confil. 1 . cbl*r *. n. 

mulieris teUimoniura io probando adul- 
terio cxpi cfsc admittit. Nec etiam pauperes 
maxime hoc incafu rejiciuntur, Mynfing.d, 
tefponf. r.«. 29. non tam late, quam eleganter 
Decius, confil. 163. in cdtifu, nu 6. & fcqq. Se 
ibi Molina, im vtrb pjupenattm. optime Mc- 
noch. tentut. t. Ub. 2. Cdf 96. num.i. <? feqq. 

Xiif Ifdtttm ailtm tu «tajlufffgcr 0 «. 
nus( crfdxtiKt/ fafi [>« 6(8 / wrmog (er ©o|l. 
t>n 6 Q.Scl(Ii(t<ii SXccfcun/ autt tno ai»'tol>ir« 
KU .i(^T<tTra(l>tio | i»iu cafu adulterii tk qui- 
dem j J plrnjium feparationem b(r t ldg<nb( 
3 (l<t[ fini 3 »t<mlou bomlf uwfiwO Mjaufr- 
«n mijt' ttann (rallrtii burd) (Iard< Bir- 
murunjoi bojbrmjin »nt> craxlfm (.m / fa|j 
pm Mtiite» ®f)(gtm.',(fci an |(;m buictig 
rrorKit ; nxl! j< fald) uciifium fur vub an (id) 
f(lb|l alie bioaribd / baf (8 fa|i tmti an 6 ir|i 
bdrju ibun l koooral) i nxil fdnon chrlidmi 
QRaim iutumuum oap « «n foltb oaitfjm» 
Mit> inurngclpn iffxnmb (nxldjt wmaiiM 
in iVinim ©«niipn aiibicff/baim pro adulte 
ra ^afrdi tkitj IJiu|<r an fdiur @<i«n «tui- 
brn pile, ab p( glrub met» in ipfu tacto depre- 
hcttdirt oMr (tortfAr morbett. 

14 ®3lr tbun awb «tatielid, barftir fwltct/ 
Iflftfii |( 6 nt(b<r OitdjKr |oltfc<u CKertua^run. 
ten ficto lub uifnltrdt / vnb farauff fur fla- 
gdifai ibdl md. ( attrtn »ol|pr«t(n fo;in( 
V.ibpU' lotiNtn anet) (old>t« «II b(|pt 
bat.ntvann faaipilict» lf ()<l(ur gldcbfatn init 
©dMlf iiipiumtdt gcjit>uug(nj »nt> barburd) 
na* m(|t(tm btfotmnbdn Dutidl/ al 8 fidi- 
4<ni -JUtlXTOtlldi 1 91 ( 11 » «nb -Oap (ingipflan- 
B«> ia dtttatt |u offdt-rnb f)dmli(b(m iob. 
pbiag iiilniiuiiB s< 9 (bd' t»Utb(. 

»5 Unb cbjdion «maftblMid» £K(d» 8 l(br(t 
jufiubct.tsdci;! batnn fcbl^tpcu/ bafi lui io 


QUARTiE, 

brucb tfllHg qmigfam/du<fc Me ^ ftlbfl 
bojgcbracbf »nt> trwlcfcn »<tbtn mufT< / 
ftijnb bccb foltbe qar ntaffrtn Mm^aU flnju* 
nemmen/ba wn txr ^(>c|i*<lbung gc^MMer/ 
fonbcrn »ann man ba# adulterium ordinaria 
Se quidem de jure civili, ei impolita gladii poe- 
na, abfltaffcn ©U. 3 « ©riebem^afl probatio- 
nes luce meridiana clariores, ftn jtber gc©if* 
f<nfafT«r<Xttfcf<r»ol crfbtbcrn/^rj^tn ahr 

rtnen t^tlicbtn $6<mann (fo»mb blc ^5orrt* 
furdjr/J^aubjudjr Itebcn^rttben «(fert/ au* 
wte biOitb 9ott -Ocrijen ©finfibf »nb kqtbvt/ 
bap jfrm fetne In bet (jeiligcn @d>riffr fcfbff 
f<^r ^urcm^lnbcr fappomre 

obcrtmterfcbobcn ©ttlxn/bnb mif bet |«t fti* 
mn (auren ©d?©<(^ nrn foidwn 

jroclffciidjtn Q5«nmfun3«i i nuUo fc»us honc- 
ito prxtcxtu bcfcbvcrcn (an. 

Quod enim traditur a nonnullis , adulte- 1 A 
rium plene 8 c per indubias probationes dedu. 
ccndum efie, idde procellu criminali acci- 
piendum efle, io terminis tradit Mcnocli. can- 
fil.fi.H. u Imdncc in eo caiu ules proba- x y 
tioncs reperiri, multi lunt, qui cenicnr. A: no- 
minatim Matthdilan. fing . nS. fub fintnt ad- 
dit: etiam wolcntam prxfuinpuoncm a jure 
approbatam, incrimmab cauta tuiiiccic, ubi 
etiam exemplum probationis adulterii;, ear U 
fi qui ddulttm. 34 . Cod. dd Leg. IhL d. *duit. 
ponit, btenim cum adulterium, ut (upra di- L g 
tiumcil, drfficihmz lit probationis , ita, uc 
dirc&c fcre mmquam, per vifum rarius pro- 
betur, Rolaod. a Valle, confil. jo. n. 3 . v*l. r. 

Lex ea probatione, tjux per prxlumpcio- z ^ 
nes fit, ctum in jure criminali cft coutcnta, 
ut in terminis tradit Roman. confil. 91. n. 6. 
ubi harc verba notabiliter feribit: Aliquando Q 
concludit probatio, per prxfumptioncm ju- S 
ns, ut quia tefiis dicit, adulterium luilTe com- 
miHuin,quia vidit lolum cum fola, Se ponit 
alios fimiles actus, ex quibus lex prjrtuioit 
adtilfcrium : & tunc, ait, iutfiat probationes, 
per lias legum praTumptiones concludere, 
ubi Mandol. in addiL verb. toncludcrc, in 
eundem lctifum alios multos allegar. ^ . . 

Sic quoque BonacolT in comnwn. opin. 
tcrb.dduhtttum pufirnptive. Se Burlat. conf. 
ni. n. 1. ubi plure* allegat, tradunt, jura qux' 
in contrarium all.gamur, in cafu ordinarie 
adulterii pecnx iufligendx loqui, ^ % 

lic nommacirn, m thori (eparatione, non 
ita cxa&as probationes requin, non tam la- 
te quam eleganter tradit Laurentius Kirchov, 
in cou.muyt.opm $ *dultaium*n probetur. 

Quodque dicitur , e aulam criminalem Se jj 
matrimonialem xquipafari, hoc nonproce- 
dere nominarim Phiiipp. Decius, confil. 1*3. 
iucip. in (*u fit n.t- tradit. 

•Ofcraujfnu» furt anbct $u jfnlgenQ5c# 
©tifutigtii jugriangcit/ nxldx 1L i*. 

au§ »110 vbtrfcbtiffftnQcrftbf^aiftcn tn <Sa* 

ftuicr ^aujj/ra©cn^li 4 «in 


Consilium 

<Fln(/contra <Wfdjel ® eneblttat »011 ®tit tt(< 
Irun/ ®ef(ajKn Jnt«< “itolO / eruit™ »n» 
ntnimtn f an/ btjinb (id) glei* anfan gj in dc- 
fenlione articulati fctn SDIitbf! ©mcblctcn 
mit nam. tf. itidjmr/ fo Wl/bag (i)cr 2 W- 
* ici S 9 ?atgrn|i<n »no Orto crficn JJauf- 
t»l «6 <S. »as ®etfcnJ£>anbt»<rrf gt(crnf/be* 
IU aller iBngrbii&r/ NfonOtrO jii abf*nelbung 
nrrboreemt QBritun angereifen warben/ »nb 
rtjldd) fieaj?«rgrer{) »n 6 jfor erflct ^angtelri 
©<(l txifrii m*t gc|ianMg fin>n iroDrn ; (itite 
torti C i) fit aHatgrctf) »nt jfcr (Jfitmlr* Nfm 
jxntdjt/ (ba fclbfgcr |i* tstoct doutn 
»t«l gejjaltfn) terti <r ttnmal »ott|fjnm fom> 
ntm/ nttbt tetotr anmmmen/»iel nictUger In 
Ilinm 2 J!(m»en|ton& bet) jj>r bejwlren foiltn. 

60 gibtfjJ wfcr CftemDIctkftdiiWj fdt/ 
tafi |i< iDfargrei&a na* -Otmrttt (fircs trflcn 
<£(Kiticimo / tinni autxtii / aio (j»« jur i ft 
lunotnticii/ «iiiiiai gefrttnoren. 

Jino utubgc|)tni>( (4; |i* gitjcn i5m« olfo 
«trlitOt/ tati ermefct allcitt tu eiitcr|'d>iOltd)<n 
ntaltn uu|f txrn itHtttttft/ |bnf<rn ail* ln|5» 
ttin videbat beg *r gtlcgtnnn jrttciiau*b<ji 
xrtodtti vuertunlirtcn SScpfetilJtfa fu ne* 
tecOrcnStm QSttt<r,(Iau6 mlt |&r gepfiogtniln- 
tn.uTdi tannju fonijtui ffnbrc em langegrir 
aujftcw boticrtet / nd*|t uep ijrem (fbtbett/ 
tu nur tui SSJanf eai jiti|djtn / viio tu iSiar- 
grrrl) anif trr ©mitti tao 'Dlatbtligcr ge()abt 
tabe, do Mtnt ( 5 ) mtiirgtmelftt ®eneeitf/ 
M f>ab iOm oflfigtbadjK fltjrgtet&a / r.adjbtm 
(it fitf) mu jbteni (tygen (f (itiiiaun eettuurat/ 
«tlidj ©tleigtgebert,/ orccrilanfctien Cliuxr» 
fprurb »110 ®d)ftlila|f nubi jumtlerttn. 

®>i< m*t tecnigtr (i) alltrjianb ©rtiant» 
•Joton » Ut bctl)|!arg(tllit anreipungtn/ Oa- 
mit MfiO 2 Uetb )!iii< ®tntbi« tum gali g<- 
brattr/ »eii (tlbigem «jtJilPtnti na*get>«iii>< 
bfliaftttj augejrigt ivirt / alo j()r jctfi icr 6 «. 
inaim/ jtifi 3 «.j H. am 34 j<f)cmr abge- 
ttfdJtncu mun eno t»;tu5lg|len3a!)t0/liatbtr 
■Otilbraii tu idiidii ilautr etrrdjr / (labe ft / 
cmtf »{>r ^timuteu / mit jhro »mb ®ratteur|l 
gefarttt 1 |el*enurciitaiteer etrjcbrt/ enooie 
Stdl/lang ' bt jj tu tlt OJIttr ernattr Ijclau &><(>• 
ttn laiTdi/fcpt audi tntltrti au(f iu»or()trge&™< 
luo Ittbltctuo ©efpr.l* fa jun f onimtn/ tafi |to 
(id) fld|d)itrt ottmifdittnt. 

t»o l«igt md)t mtntgtt (7) cffrrrnujmtt 
® ditettt au fit iWargrd[) (iabc j(jm/a{0 tr gc. 
fangen gcitgcn/ vnt fo lang trocu obtrjtfiltd) 
Saugtbut litllgcrdlteiguu «ifiiuuo iuucfcn/ 
fur tl< ©(fJugnus gtorad». 

®tld)t0 alito offtttmtlttt ®<n(tirr/(n ftl» 
mu tffipltcis, fuk nam. 4 In ttn interrogatoriis 
fi.b num 1. audi fn ftlncr (SdjIuSfdnifft fui 
nam. 0 rudor allitu 11111 tucijrerti £mb|!dntm 
ButitflOltd foutcrn audi nod) iur stft Carauff 
bt|lantig|t etrfiartdi tl;ut. 

X>ab<p toimaudt ttftO nlrtitauO intuti 
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tulafltn/ taf engtadrt eflmtamir <8nutt« 
tfef<t€artKn fialbin tiltdj SPoditii tnO ©t< 
fdngnup gtligt/ja gat fn Ccr©tfafjr»nt) Miit. 
nung gtflantin/taf trfuirubit torgutrt, clur 
6<m ‘Diadjrlrtutr entn ito JJant fomnitn 
mWir/ tannnod) tarauff turblibin. 3ni »n« 
gtadjt alln ©<fa()t / tfo ijimt ^fttauf tntflt/ 
jm fOtiM/ nuter » 0 n ftftitii SXcMn/uoft ton 
tttn Otr/ ta ttt fWorgrnfia fi* tutfftm&iift/ 

»nt tt ®iuetlcr »011 )Ijr mlt ittut |*t»<tm 
jflaa angtfaft letrt/auigdvftbtn. 

Safitro nfemant eirmlnfttgtt anttrfl tr- > 
meffirniottr tradliiu (an/tann eaf sllgtfagut ! 
Wtnetfct ttfjon» tettir (tt 'IBatgret jant tfe 
®arj|rtt btftnnt/ »nt ttlmtf r fttnem ©ttetf- 
ftntaumtn/ tanti ttteao englti*» auff |id} 
/M|l »nt fitMargrdf; attffagen ooUtn. iiBttl 
bteorab tr fiterju gami fitue 2)rfa* gifjabt/ 
tearmtib tr (i* »nt anttrt fn (bldocti tv-ort 
»nt -Hngtltgtn&tit llurptn foltt. iiann eutr- 
adrt Mtaliargrdfiflin btjutbtigt- taf tr (Oro 
ftllrt)©elt / alo Ungi fj|;r Crd|Ti g ©ulttn ab- 
getragtu/ (tetI*to to* fer ®<nttirt anttrfl 
auSlegt/ enttafflt lime tueor fo nl proli- ■ 
kntit pnmio »erft'(M)en eu» ffau|) trfclg» 

Ito nttbt balttn / fi* felb|f ttrgeflalt bfjaljlt 
ma*en teollen/ furgtbm ejiut ) fo l|! leto* 
nt*r juglauben/taf eftient ctfrg<|agier®t- 
ueetet fi* teS impunrren fura juemjdnittdi/ 
ttn groffer dclicium.adultcnuin nempe, quod 
hirto, nrarkrtim fetiiel porpetratoiinulto gra- 
vius elt, btf*ultigen mollen. 

Nec obibat, quod in crwiinc adulterii, quo- 
ad indicia fi e probationes non polTit intern ab 
una perfona ad alteram , ad rtfudlum conde- 
ilinationis, I. iinancuft, § fn. ad Ltg. Ia', da 
adalt. (Quamvis enitn adulter jam condem- 
natus fuerit, mulier tamen , inquit ibi 1 C, per 
enm non erit condemnata. 

Quodque cdnfcfTio adulter» non fblum 
non probet contra adulterum , (ednccctiam i? 
indicium ad torturam faciat , ut eli teak. m l. 
nfi crimine. C. ad Ltg. lal. d. adalt. I. dtaaa- 
tnjfti $. prn. tad. tlt. ubi Tentcntia lata, contra 
adulterum, usque eo nonprarjudicat adulte- 
ras, ut is, nec etiam infamia indestotetiir, Ec 
hoc pluribus hirriat [alon. 11. ml. I. 

S)a5ero banit gefagt t»eremmii*t/iaf ftftt 
®en<b:ttfi 2njrtg tniD ®efant)tnuO ' jfir aifat- Jl 
gartiha /hi bteorfiebenitm 9>ronf Iur Sfu- 
f*tieung-nl*t jirarjudicircit fonne. 3nmaf» 
feti juglci* fclblgtr i6«ll/ t»tl*tr ba< udulre- 
rium btfeniu/mann jemger/ baraujf Me ®r> 
rannm(g<b<r/nl*t au* fbl*t< dclidtum orv 
grtbtlg i|f t ite ordinari, ©traff In f dntti teeg 
furgtnomtneu Wtrbcn mag/ per tradita, Hart- 
tnan, Pirtons, abferf. 31. ia.tr & abfarv. ut. 
ut & Modelt. Piltor .gne/i. ja. ubi quod mu- 
lter ea fola contelfionc non poliit ad ptxnatrt 
adultcrerii condemnari, accedit Moiler. fa- 
tnrjlr. hbi. a. rapi 37 

* 


jj* Partis 

fff txrrb rtn fcltraufFgtamtverift / quod 

** confcflio alterius partis» tum Aprunis» ubi 
rtbn criminaliter agitur, probet i quando ad 
confrflioncm parm, aliqua: conjeci uri & ve. 
rilimilitudines concurrunt, ea iis, quae tradit 
Ja C d. loc. te pluribus hoc firmat aEgid. boil. 
in trecl. cfim. iit. i. de dtltd n. if. 

^ q Sirquc aflertio & conielTio de mandatore 
dt litti adeo tortis uti, ut alus adminiculis ac- 
cedentibus terribile torturx lubfidium fusci- 
pi queat, HyppoL d. Marfil. ia pred. crtrn.q. 
diligenter. num.*o. in fin. McnocKltb.r.pre- 
futnpt. q tp n. 7 1. Carpaoe. ia prati, trtm. i. 
indu. & tottur. Vetf. nonum indutum. 

4 1 Et in terminis terminantibus Paul, de Ca- 
ftro, tonjiL i*f intip natur, dum quod ndul- 
tinum. nJ fin. feribit, quamvis didum unius 
partis non luibciatad probationem adulterii, 
faciat tamen magnam pratfumptionem. 
q 2 Quodque, Ii unus adhuc teflis accedat, ju- 
fte abripiatur ad torturam mandans, es man- 
datam contciTionc: poli Paridem de Puteo, & 
Carerium docet Dn. Iloccr. de tort.c.j. n. fj. 
4 j Et quod hoc in cafu fufhciat aliquod ad- 
miniculum, & lic plnr.i non requirantur, tra- 
dit Alex, ctnfil. 6 ). vtfn fecit, in fin. a. t. lii. e. 
44 & quod fuffici.it didum fe»cii criminis, cum 
aliqua alia prxfumptionc , idem tradit Alex. 
tenfil. ii*, q u tutem ebundi in fin. tib. (. 

4 j ®il adminicula alirt J barbuttb blfe» CS(> 
ncMctd an^eben / »i>e fog cr init bet OlJarqrt» 
tfieu jua<()j|«n/bcijl(uibr tvctbtn fumbtffc^cn 
fiit« brute futndmlicb Dartnn tetil bic tWaab/ 
fotmilBiituciillaii#. vnb jtfltqtr(f5<'btp cfft> 
crnitbmcn ®iurqrcrf>tii gcbienti in btm P otu- 
lo /utilium. 7 - (btu bifrt tiMId.’ »nb mitqmcn 
31 mb|’ Jiibcn btjcu jtt/ udmblld)/ btr vStrfnt» 
fiittbt ftijt btu ijirtr grasen/tn j&reni (ffjtbett 
Jtltqtn. liem, taf jljrcDitl/ltrtll btl) qflatbr 
efft tu ben xSccf cnfnect-t ficroug / al* cr aujf 
btm lentrbett qtUijcii/jtgan jtii/nnb tine fui» 
btSlatfctbti) |[;mc rtrbl bcn. 

QlSic aud) et|c SW.tgPt i oda mejit utibtrt 
€tbanbtbntcn>|'ptibcilitb btr ptd» halb/ba bfc 
SDltllltrfii viib Ut inciti obqrbadjtc SSrat. 
BJUrffptrittirttiOTtlbuiigijjiit. QiJic bannno- 
minarim, ba(i fit mtt cliwnbtt JJiijutbt ijttrlc» 
btu / tbcn bife QJiagb i ter» btm crfttn fpccial- 
gra^ffutf bef? icdqlcn Ju jcigs 'Pucitn / au(i« 
faqt. ^nmofftn o&n< t-as.roetl bi|'c btebt rct< 
bdttnjc 'Ptrloiitn / bcp 3 !a*f tnb Iunge Jelf 
beijtinanbcr alitui/jugar lq ciucm ®itt qcnjt. 
fin jntraup rcrnicq btr tXttbtc atiberli m (SiUl 
bann btc rcalis copula carnalis gc [iblcfjtn (ter. 
ben fan. 

44 Cimi in latebris ad hocquxfitis, maxime 
in uno Icftn limul cxiitcnribus adulterium 
committi lolcat. Ipfaque loca iccreu , ac la- 
tebrx nonnihil arguunt fufpicionis criminis 
q y commifii, cef. libet 11. de ptnfumpt. In his,qiue 
funt de genere prohibitorum, dclidum in du- 
bio prxlumatur. 1 1. C. de fient. I. fi non «*- 
fiwtC.d. mjur. Trigon, fiug.po.n. *. 


QUARTaB, 

Sed nitui nSgis prohibitum c(l, qulm ms- 4* 
ritatam, aut etiam viduam quatrere occaGo- 
nem, mediante qua fola cum juvenculo cifs 
poffit, aut fi cum iiilcipiat in proprium Icdu, 
Rimin. jun. tonfil. 21*. n. e. Cum in adibas 49 
hominum vcrifimilitudo ipedari debeat, Nat- 
ta, tonfil 666 t.um 1 1. 1 

33 llb Ifffoltfjcr^iffi quamvis dotnclikxSt 5 » 
pauperi mol juglauluu. QEn m flentem nt4)( 
bmbert, bafi fit unica A lingularis. Eccnun fe- 
cundum Franc, Caton. m neti, d indu. e. 6. 
rnbr de non terquii.de per indute, ntfi pleni 
ptobnte. n. S. unus cellis de vifu, non lic pro- 
prie indicium maleficii, fcd fcmiplcna proba- 
tio. Et unus tcdis de viiu indicium lai.it ad )< 
torturam. Catpulla, leufil. *e. in *. dub.ytt/. 
ime plui, ubi dicit, ita communiter fervari. 
Boer, decif. ite. n. 3. ubi pariter de commu- 
ni, Alriac. tenfil. 41! . n i. ubiquod bxc opi- 
nio fit canoniza», tam in fcholis, quam in ju- 
diciis, Maxime fi fama 9 t alia adminicula con- 
currant , Farinae, d. ferrer, q i*. & fiqq. ubi 
ex aliis quoque adminiculis, tcdis Unici non 
omni exerptiope majonsdiduin fiipptcri tra- 
dit. Sic etiam tellis unicus plene probat adii, 51 
in quo impoflibilc, vel faltem difficile cft.plii- 
res habere teffes. per text. I. 1. J fin. f. de V. 

0. & Martii, inl.fi quit, ne it Ile fi it. n. tie.fi. 
deqneft.Gobiicl.l b. t. tit.de ttfiib. ieuil. r. 
n. 27. Bcrtazol. tonfil 106. nnni. I. Malcard. d. 
probet, hb. 1. in prefet. quift. 1. ». tl. 

®abfl> bann autb Mft» nfcbr uti? btrattf 
jUlafftnrbafbtrSRarqrctf) In fjtrfti incerrogi- 
torns |iib(itii btftmit t bap btr Jviittlrt rfitmal 
auff btr ®i 5 nlii/ mlt tr.tblcftrm jtib qtltjcn' 

»nb if»rnn clgncn Xiqtlgen nacb 1 |it bamtf 
«ttrfutfcm / obtr jum ®<t)(dll4ff anrnijfn «>«1, 

Itn. Sa bann ftlbnjt/ manu fit dn» tfirltdj» 
gra» 1 fcltbtii Jlncdjt nltbt langcr ttfjalim/ 
fanbtm alfebalb ab|tbaffm fofltn. ®af» ln d»* 
gen/ recti fit ffm aud) in iceundo matrimonio 
idnjtt jtbulbtt/ rnb Jitrju btn ff^tmann m(t 
Stirtwnbttnij anf trtr Srfaitmi btrecgt/fit ftdj 
bamit h.inbgrtiffiitbgravin.pnb ftfcr rttbdclp 
njatinadit. 

jmiiJijtii.i iuglrtditm an* batnll btftote 
^tin in btm fic litrtit t>!iptrflanb»n<r maffen/ 
btnt «•ttjafmt ©ciicbitt /Cflcn t»:ib Jrincf tn 
Inbtn-ibiniiiKitbfrft/iiimalauriFdrnfiMCrs 
tmitru vnb ®lrmi ij>ree ©djret(;tr«/ obmeff 
fit imbr ©tlt VKrlojjtf n 1 auff jj-nt QJtiuhcr 

1. ttbt crrijTItctj frlngtn vnb finge» roollen 'OUrd 
ju btn i?nbtr rnb f» [angrbtf <r mlt btr 3Bar< 
t»«f atifgtbrMbtni ba bann jit iSiargrajia/ 
fSdwnbtn halfctr auff j^nt flagtn miiiTm. 

®dl aucb/mit mtr ptrffaublgt 1 njn btr 
£>brigfttt btr ifiibcm auff fergcnnmmne ir>- 
quilirion vnb 'FrfunMamtg / bifes SJJt* tu 
^laffiung ntnemmen rooiben ba |ttb bann cfiu 
alltn 3®‘ititl 1 a lier (j ano rirbdtbitgr* 253 tfmt 
|f»uni6albb<funbcii fiaben nurb/ftnnbtvirvrv 
M t{Ki« btr vmnmfftiubtn Wtmung i baf 
raan 
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man foltfct inquifition btm marito , ratione 
tabep fxtbcnbtn intcreflc juttSffnen/ »nb mlt 
gnugfanttn 33mbftiinben anjujeigen/ v>tcbun^ 
btn (ii)t i roarumb ftm (£(nrodb btrgtfialr tln< 
gtjogtn wotbtn. 

QBie tbtnmiiffig In ftlntn ^ndfd lufMtn/ 
bann bag nocb mcfir adminicula , befonbtr* 
jfir ©largrttgx Wtn wib253tfen« fialb/ aud) 
bag (it poft difcclfum ffirtd jeijlgtn Sjdmanf/ 
ftd) nrgcrlld) turfialtfn/trfunblgi itctbtn f{n* 
nc ' tvclcbc b ann In ftintfrlgtn proce (i fjrnptltd) 
aufgtfuljtt / tnb bariiber^tugen gt|ldr rott* 
ben medum. 

53 23nb i|l blftm tfrllditn jungtn SDlann bt(Io 
«wnlgtr jujumiirtn folctc* bIBttb langtr jube* 
Jialtm / rodi tr ftlb|l geftfxn/ tmb mlt gutttn 
©troqftn btjtugtn fan/ bag fit gtgtn ((irtnt 

* Kncdit / bcm CScntblit/ al« cr / Ctr (Jfjtmann 
t/ngtfd&r / jfirtr becDer »m>erfe&cn / jugaug gt* 
langi/fid) al fo crrolfmiron fdntr tbrli&tn (£ jj. 
frarocu iu|ltf>«/ barcurp ban dn jttrotbtr rttbr* 
gcllnnicr aubcrfl nitbl traducit fan/bann bag 
praderdm omnibus hactciiui enumeratis 
probationibus Scadminicu! is concurrentibus, 

)fmt vnmuglidh foldrt langtr fur fdn fffjtrodb 
jugalttn/ bann tr/ bergt|la(r/ an |iarr tliditbtr 
28trtranlid)ftlt/ Srttb tmb fltb/blr iagft* 
b<n«/tn imnttrrocgrmbtm Tlnrotflcit/ ‘irau- 

• rrn/tmb nitrtf litfetr ©tfagr/ fdn jungeb itbtn 
terjtbrm mugit/ Mtbnxldltf jfmtciied! fa|i 
fdnncrjliaifttr/ (trine lltbf btiagit glitr. (n tuf< 
ftr|It irqurtgftli/ 6org tmb 2tiig(f |iurBtn/|a 
vnjrotlOtnlicb balb gar pnitr btntjiobtn brln* 
gtn rciubc. 

54 23nb rotil jurtial blt praxis Conii (ioriorum 
reformatorum, uud) nolirat xtatis Theologi, 
blftr tlnjjtlligtn tlllriimn g ftpnb/ bag innocens 


pars (id) ftlnrt ©tfaUcnl I unb ©tltgrn&tlr 
nad ii mlbcnimb ccrttcurattn mdge. futfjtr irn 
SSudlltln non €&tfad><n. parr. i. j. brrnnad). 
Bugenhag. eod. libt. rubi. nent (Jjjtbrud). §. 
roaimalfo aUt* turfucbull. Brent. in leb. rete 
ln€()tfad)<n l£f)ri|iltd> juganblcn ftpe. quoji. 
j.g. £)arumb. Wigandus.dt Con/n^ia. rsr, de 
ddulr. §. deinde verb.& hb.d. ludoor. diverei». 

§. [epotare. flcmingius, de conjugio, eie- d. de* 
vortio . V porra. Matth. Judex, m corpore fue 
doctrina. Novi Tejlamene. nr. d.divort.fub fin. 
Sclneeccr, in fua Podagogia. p. /. eu. d. divort. 

§. hanc aquitaeem. Dn. D. Oliand. in [na Pd- 
tdpbrjfe BibliCd, Merrh. f. J. ertdnt.& cdp.ip. 

§. qudienbi lOeguimd divortia. & ara Epiji. di 
Cormrb. c ap. 7. §. ,jm enim uxorem repudiat. 

& eod. cap. §. j n tali tafte. 

®t|iali(amt and) btt jura Canonica nltbt 33 
alltrbing» barroibtr/ ftpnb baf (id) pars inno, 
ccns roibtrumb anberroerts v(r(j<uraitn tjjut/ 
text. in c. quid in omnib. verf. hts era refponde- 
tnr. c.eoncubuifli.31. q. 7 - r. quadam, e. fi quit 
e. uxore, c, fidetis famina. 3 2. quoji. 7. e. fi infi- 
delis. at quoji, 1. c.Ji qua mulier. 31. quoji, t. 

SBlc jtimal baS jus civile bttrinn mlt nbtr* 54 
ttnftlm mrr/»nb blt fecunda vot3 ailersings tr> 
laubl / per text. exprtjf. in t. eonfenfu. 9. C. de 
repud. §. vir quoque, v. fi vero eaufam. ibi: nu- 
bendi poli annum ei permittimus facultatem. 

& ibi : uxorcmqiie fi velit ftatim ducere. 

Stmt allem nad) 1(1 gar nitbi juirodffltn/ 
bann bag natb tdangitr $b<fd)tibung fiir. 5 ^ 
nKmblid) btm vnfdntlblgtn iftil / rotgin gt» 
rlngtn 2litr6 fecunda vota, obtr / bag ftlblgtr 
fid) <£(;rtfllid)er£>cbnung nadf/Blbtrum vtr* 
beurartn rfjue / gt|iatid rotrbt. ic. A/tum in 
Collegio noliro , ben 13. Dccemb. Ao. i6jo. 



Confilium 

RetflktS optrns etiam extra ttrritonnm 

I. N. D. 
' S ftpnb Sit 'aOnttn^an tn ju 
'il. rnb 253 . ju iaglid)<n ®fm< 
t l ,<n 8<l<(T<n b^tn <>ud) non Bpr* 

altem btr Obtrftn idglltbt Sron* 
Jt bicnft / nrotnn tmbju ronsl ®tfdw(fttn ftlbigt 
fit/ ofincober mniXog / £)ttftni QBdgtn trnb 
JIarrtn jugebrautben gd)abl/ laiflen bnb lljun 
inilfien: aDt« mejjrern injiJlit btr alun id* 
«icrbuctier / tmb anbertr beglaubitn docunjen- 
tcn. 213ann nun an|t?c augtbtuit J3u«ri()a> 
Btn itmgtm/btr bl(t 53itn|I rtdrimdffig an |id) 
gtbtatbi/ and) imfreniftil* non btg^Xrui 
JOtreagtn jn iffitiritniberg ,jur|ll. ©n- ftlbll 
erfanfft/fcldie gleldirool lalften '■ .bcd) bagln 
tKUKii roeUtn/bitg fit ftlbigt mdn aufftr 3»lng 
Wib/®ann / erroigmer btcbrfSltcfiu / jubet» 
ricbmt fdiulbig Itbtn. * > 

2Hgroltb gtfragt : road bfgorit wn rtd)K< 
tttgtn (nteln augfdilag iugtben? 


CLXXXIX. 

vel domui Itum donum proflari debere, 

N. I. C, 

•pltrauff nun dccilive |lt rclpondirtn /bin , 
Id) 23nitrfd)ribfner btr enblidjtn 9)lttnung/ 1 
bag roolgtbadlitr 3 n 6<ibtr bift £itn(t/aud) 
au(ftr angtbtuten* Sltcfm ptblng enbQSann/ 
tmb ao etftiu ©elegtnjitii l|(/i»olbtfugi luet* 
forbern fabt. 

Cbm enim operarum editio nihil aliud fit, x 
quam officii prxllatio, abfurdum erit, crede- 
re, alio loco olficium deberi, quam quo is. 

Cui prafftanduro eft, volet, aut ubi ille mora- 
tur. I. opero, a/. I. tum poeronns. jj. in fin.fr. 
jf.d.opet.hbtrt. 

Quia nempe inter illos , ita ultro citroque 
pabtun^pfic, juris prxlumpuo clf, nc vervus i 
vel libertus domino imperare videatur, Fer* 
rar. Montan. lib. t.e. 3. verf. hinc ei. 'jn ufib. 
findor. Matth. paler, port. 1. cap. 9. num. tf, 

& ftq. Natta, conjil. fij. n.d. 

Stcquc libertus dominum fequi tenetur , 4 * 
licet transferat domicilium : nili operarum 
przfia- 


•I’ i 


• • 
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Ho 


ParTis 


praedatio ad locum domicilii prioris ncprcfsc 
fuerit rcAftfta, Stchard. dd l. i. nnm. i % C. de 

5 fclut. & liber dt. Ea ideo facultas domino au- 
tcrri non poteft. 

6 23 nb cbrnol <lltd)C interpretes juris barftir 
(almi trollm : quod coloni cogendi non lint, 
ut extra provinciam territorium aut domici- 
lium domini operas edant, l.formd. 4 '$.n ve- 
ro. 2. ff.d. cenfib. Ajrmon. Publican.in confuer. 
Arvern. tit * ff.drt. /f. num* 7* Gilman. decif. 
psrt. 3. in verb. Rcjid. verf extr. territorium. 
Roicnthal. dtfcud. c. f. tenti 71 * n.j. Et fic 
Camera lmp. in caufa .£)a(g*ft> contra S)a* 
IiatU/ & in caufa F. contra G. judicavir, Gil- 
man. pn it. 2, decif* 4* 9 • Sixtin. d* etgdl. Iib. 2* 
f. 13.t1.6i. &c. Rofacorb. prtft. objtrv.i. 37. 
n . 43* Jacobin. d. S. Gcorgio, d. Koydis, n. 7 • 

7 ©0 »irb jcbo&fycraufftfi) rcipondirt, 
quod pro hoc quam allegabat, Lf. $. 23. verb* 
ff. d. cenfib. (ubi rcfpondetur eum qui agrum 
in alia civitate habet , in ea civitate profiteri 
debere, in qua ager cd) dc diverfo plane ca- 
fu loquatur : & ideo exinde, nil rite pro hac 
quardioqe deduci. 

® Nec impedit, quftd dici poflit fubditos 
non fe ad incognita obdrinxifie. Ncc ideo 
fervire teneri, in locis vel cadris , qax olim 
dominus non habebat. Maxime cum tempus 
S> contractus regulariter iitinfpicicndum. Re- 
fpondetur enim fubditos hic ad indefinitas o- 
peras obdridos : casquc in dubio ex arbitrio 
boni viri praedandas ede, quibus nobilis in 
fuo domicilio, non minus rcmotQ,op 9 habet. 

1 o SDatcp tanti aucb blf<$ nfcfcr au$ ter acfcr 
julaftcn/ ba|j fclctoc operas bir *0<r ®if (agic 
nuf>rcrr^ci(^ uon jf;rcr gurfll. ©n rnb nictor 
#on bcm vafallo au |lcbg<bratbr. 2Hfo btfiorrtf 
birglctcbin operx txrflanbcn tutrben muffen / 
Wc Sur(U4©n. lutor irforbcrn mogen. 

** fflun tfi aber gcf»l£/ 4 a£ tuamt 3(irc Surfll. 
©n. btfcn Slccfrn pleno jure tntlCll [)d«CU/f<F 
bige bfeSratu aucb aufftrfjalb uub anbertao 
braucben iljaccn. Sngcfejjui folctoctf mir anteiit 
£>rien.fo jbmSurfli. ©n. Wenjlbar fepnb/su# 
b<fcb<bcn pfUgr/dlg tuelcbc ndmbiicb ium 3 a ' 
gen/ $iibrcn tnb atibcrm ntebe m bem £flrtng 
vnb QSanii jebe* Slccfcn * fonbern frin tmb ari* 
bet gebraucbi «erben. ©(ftalifamc iumal al* 
Icit uemllbel btfer ianMarf jugcfcbcftc pflcgf. 
n 0 o tfrnn aucb ( j ) bte jenige Dd. fo nribit 
obige dccilion tnb QRdnungaiigcjogcn/imb* 
Tcnbell btfeg aliciti be|ireiren/ fcajj bi< bienflbart 
23 mcri batun nidPI extra provinciam foflen gc« 
braiicbt merben. 

I j Condat autem, quod aliud fit, extra jurii- 
di&ioncm &: territorium domini, aliud extra 
provinciam, &in longe dirius locis ejusmodi 
lervitia exigere. 2>ann »<ilbcrogl<kbcn 2(be« 
licbtu Sieefen 3 »ing t>nb Q 3 ann/ gctrtbnlicb 
febr eng eingejogeit/ tnb ficto nutor »eir rrflrc# 
cfcu/ a(* t»eten citiem 3ntabcr foictoc vDfcnf?/ 


Quarta, 

befonberg ba er bafelbf? nidji fafl 

gar ntcbrd nu« / wann er bte nictor aufferbem 
Slecfenl/ »nb beffcn 3«*in6 fa* ^ann gebrau* 
«tjen borffe. tDJuffe aucb ber vafalius ober »e(^ 
ctoem fonfl berglcicben X)<«n|l gebubren/ un- 
quam adferiptitius fervus bfttl fundo inhzri- 
ren/»nb bdr^fir fcin domicilium nictor an&crft* 
ttobtn transferireh / »ann er ficto bifer £)fcnfl 
gebraucbcn n>6lr. Quz interpretatio tanquam 
abfooa, locum minnne habere poicU. per ju- 
ra vulgata. Er notabiliter .Icribit Cafp, Zicg. 14 
Icrus *\.n 9 bilei. conci i.n.141 . dccilionem il- 
lam, quod rudici fotum intra cadrumfic do- 
micilium nobilium lervitia przdarc uncan- 
tur, interpretationem admittere, & viri boni 
arbitrio dirimendam efle,pfr /• Mavis* t* j. $. 

/, d. nnn . Itgdt. 

•Dingcgcn aber / mere cg ben ^iuerr(anen 
btcl jufcbnwr/ tmb ba|)cr ganq vnbillub> mann 
rtnJ 5 en|iba»f( fte auffer i anbg / »110 In mete 
enrlegnen Orren iufro Jnen/ mifirengen ooirc. 

Eandem moderationem fuggerit cxprelsc 
L quod mfi. 20. $. 1. d. oper. hbert. ubt Paulus 
JCt. rclpondet: Ex provincia libertum Ro- 'J 
nnm venire debere, ad reddendas operas. Sed 
qui dies lotcrea ccflcrint.dum Romam venit, 
patrono perirc:dummodo patronus, tanquain 
vir bonus, & diligens parerfam. Romz mora- 
retur, vel in provinciam proficilcatur. 

JLndcque decidunt nodri Dd. fi dominus fit 
vagabundus , & hinc inde per orbem terra- 
rum oberret, quod tunc fubdttf, qui bono- 
rum fuorum admimdrationcm alloqui cutn 
funimo rei familiaris difpcndio,negiigcrc co- 
gerentur, eum lequi non teneantur, Covar- 
ruv. prati, qu/tfi.ltb. 2. Cdp.n. num. 7 • idque 
ferunt d. t. quod ntfi w fine, ubi habetur : Cz- 
tcrum (i vagari per orbem terrarum velit , 
non e(Tc injungendam ncceditatcm , liberto 
ubique cum (equi. * 

Et ita quoque Efaias Rofacorb. dict. loc. 
exccffivum onus dic dicit, fi fubditi extra 
provinciam in remotiflimis locis labora.e 
ruerint julTi , aut ut loquitur Jonas Euchar. . 
Erhard. in differt de operis Kujiicorum. iberu. 

24- manti fieOenfelben 2 ldent> nictor ivlberuinb 
iu i>viup anfommen fdibren. 


Quin & juris rationi contrarium non cft, j , 
&i firpe ufu venire foict, ut domini, cum in to- 


cis difliris & longe rcinotis hibiunccs, debi- 
lis iervitiis commode uti haut queunt, ejus- 
modi onera, in pecuniariam pradtarionem, 
commutent, t. numfijU. 17. & l [t tftrtu. i*, 
d, filat. I. Jf. § 1. &t. ff. it tftt. hitrr, Ja- 
cobin. d. S. Georg. it htmdg. au.it. Juhan. 
Ctipen. iteif i}, na. t. Knichea it fAthi n - 
ttjUl. fatt. t ]. n. 70. & fit). 


Vel etiam domino licet ejusmodi operas . 
alteri cedere ve! delegare , l.fi mn firrtin. ti. 1 


$. it. vtrf.ftifi itltgttut. ibi : hz cdim pa- 
trono jubente & aliicdcndz funt. ff. it eoa- 
. iitt. 


•WV 


i* f ** a/ ' 
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Consilium CLXXXIX. 


*+i 


ii&.indtbit. nbi Jafon. m m.ir &fil (• 
f.§.i.fi.O'L. Molin. dd confuttud. Pcrif. tu, i. 
fltf ).%•>. numtr. it. dicens, omnes Dd. ita 
tenere, Ronchegall. ia/. tumo fdttft. num. n. 
f. ii itui. ruit. 

©tllaltfamtau* ben SXtdWfn »nb gemel* 
Wt &*!*<• Pradic ntcbt «mgtm iti bafi l trann 
Italfefcenber JJerrfcbnfftBnt) »nb<rt&anen fol* 
bngemeflcntr ®«n(I (talber ©trite fiirfdlt, fon» 
bcrlt* au* / manti qeinaefffelr reurbi.ote fm 
muti foldx juieiften icbulbtg/ ba$ »on btm it* 
fctnf>ctm/aliove fupcriori, tam quoad locum, 
quam numerum dictum, *Tn qetulfTc Determi- 

oation/bo* ulfo jtmatbt uiurbe/bamlt Me 23n* 
etrtftanen nicbt bef*»tt>rt/au* ber^tnftbufft 
an i^rer ^abrnDcn befiiejfame nit lutultnqogtn 

tKttt dtg.l.Jilihrtiu.)c tl.eptr,libiTt.l.Ji -$.<• 
dt R. I. Pr*judie. Cameral. Imp. i» S Utjdd. 
Waremund. ab Erenberg tttli. dtfubfid. ttp. 
a.mim.ia.Johan Papon.uaarr*/!. Galle. lib. if. 
tu. |. dtrtft- 1. & pertinet huc tit. ni ipetd d 
Cdldtdtib. txigdittdT. Ub Id, c. & tit. tu tufli- 

tdtit dd ullum obftquium tuttnturJtb.l i.C, 

^ Eandcmque Determinationem , in teri ia 
fu is Elcdor Saxoni* (ibi faciendam reiervat, 
Novell. Elcdor. Augutiparl. a.caf./a. ubi 
Dan. Mollcr. in Cmumcntdr 

955*11 au* Srafft tanb*. Surfll. Dbtlgf <(t 
Mfc Determinatio, pon ber in ©otr wrflotbnen 
JT)*nn Adminiflratoris ^lirfil 011 quoad ple* 
rosq; fubditos beretr qdcbcficn/ fiat <« bllt* 

* babet; fer n pirblribcn nonb nmrbt falvareputa- 
tionc, j^rerSurilL ©n. bttoftUen oebKretb. 
neten dcputnten/ed babttj rerbleiben muffen : 
man ttrutbr au* ben cbrtqeti/ fein befonbtr» 
ma*en fdiinen l trcil fol*e< berorab abfque 
fumma confu(ione,ni*f b(|'*e{)cn mo**. 
a i ©ofan man ferrnet/auff (tleborgefebie Ob- 
jedion/quod nempe coloni non cogendi fine, 
ut eatra Provinciam, vel territorium operaa 
edant , fuc ba« anber au* bergcflale/ »nb mit 
»n»ibtrtrttbll*<m ©runb geamtrortet teerbe/ 

V bafi ob glei* f*on fol*e< (polito, fed minimd 
conceflb) alfo dc jure regulari rtrfe j)(n ; 9Btr 
jebo* all()iein cafuplandfingulariSe excepto 
verfiten/ ba ndmblt*/ ble «nttri&atien / Crafft 

. 9 »nt»tbettrtibltrt)<r/au*»f)ral(erDociimenten/ 
nlefetaUetn ad indefinitas operas, Bnb ju Mgll* 
*en 8ronbien|Ien retbunbeti fonbern au* fol* 
cbt ®ienfl/tam ratione temporia, quam quali- 
tatis ipfarum operarum, plane indeterminata, 

tnnb bet JJttrftbajft cbet 3nn&ab<r (oleter 
©fenflt fretten arbitrio anfjelmbdgtflele fern. 
3nmaffen bann felbiged ble mere/ 3B3-03SH 

. Stfl» jJS ssae 0«©4$a*S8' 
te. bnmlbertretbli* mit fi* bringen/ 

ac fi modo cum clfedu ( ut plane nccelfccft ) 
v ■ ea furnerc Se interpretari velimus, fetnen an< 
btrn Serfianb leiben. ® afjero bili* vctblciben 

fol*. , _ . 

,, Cum totum Jus Dominicum, quod Domi- 
niois io homines proprios competit a cx con- 


fuetudinc.padisSe conventionibus, In ben fi* 
gernbucfcern/ 3rbar/ S)ignoiul / ®tbbu*ernf 
limibbusq; Documentis comprchcnlis, liib- 
lift at,adcoq; plane fadi fit, argum. traditor, d 
Mcnoch. tuijil. t.Hum.i6 &itnfil.}7. «»i» »a. 
Euchar. Erhardo d.dtfftttdt.&thtm.i4. t 
Et generaliter, quando in hac materia ali- 
quid exjure&receptaDd. traditione dcfiim» 
ptum cli i tunc tamen exceptio ilatuenJa erit, 
fi padit conventum, velconfuetudine invcti- 
rata aliud fuerit receptum , Boer, dtctf m. 
Bcull. dd I nbt f. dttMrtjHT. mm.di. Auguft. 
Eicd . Saxon. Canjlir.f t.in his verbis : ©a abet 
banne* betanegen eln rtrmeftric ©emonftcit/ 
obtt abrr fonb<rli*e Pada vnb 33crctntgung<tt 
fdnbien batgct(wn»crbcn.Hufiinusd.pr«p. b»- 
mm tdp.b num fd. Bcrbch.raM. a. nntluf. dd. 


num. d. 

Go fan man ou* obrerflanbne* 5Borr/ * 
l»af)fncr ft(]ugtbrau*engtf)ab(/gat nt*t bcr* 
gcflall reftringiren; utfubditi lolumpvf iicrfi 
gratia, tam intra quam extra territorium de- 
beant Icrvire.aifo ba« jum (ffcmptl/mann bet 
jnnjiobetb* iben|i*tn <©utgflal» 3lrburg/ 
fblebeb bateen trolt ftt vnbetiftanen fribtgetn 
©ttln enb anbete materiahen / anberfttfa jtro 
(ufuftren irnar pttbunben/mann abet fol*er |u 
3a»el|ltin JUib Dbctanbernbcroglet*en' ntt 
gac jumttt tnelegntt (lel / ^tauffablj flgen 
*tt i fle ifjme bet ontn feim bltnfl |ulet|(en 
f*ulblg fepnfolicn. 

3n ©tbencfung blt gcneralitas pridiflo- 
rum verborum, ttwftm er fit jug(brau*en gt« 

Jabt/blfen vel ju eng elngejognen ©etflanb g«r 
nl*e Itlbet. OTeil au* (onffenln gtmeln/ba l f 
man ofmgemtfne S)i*nft f*ulblg / ble 3n< 
bett^anen f"ol*e/ fi ad utilitatem pradiorum 
fcudatium tendant, au* aulTfrfialb julclfln ter* 
bunbtn. Quemadmodum ^oit Frrrarium Hu- 
fanusd.t. ».».*• tradit: tam intra, quam ex- 
tra territorium effe ferviendum, fi dc prxdio- 
rum gratia fiat. 3« mufjitn notf)teenblg blfe 
SEBcri/nioftln fie iwltn/ tc. alfo pcrffanben nter» 
btn/ ut aliquid fingulariter.quodalienis de ju- 
re non debetur importare. Nam tunc otiol i 
Se fupcrfluacflct: quod przfumi haut deber, 
©btnmefflg gibl ble natura ipliua negotii, b(fen 
iBciftanbanbfe JJanb/ mcilelnmal Mealedg* 
li*c Stonblenfl/tBle ble f unbbate ufurpang g<* 
migfambjuetfennen gibe ni*r nur bafjin an» 
gefeften/ ba$ blt ©uict/ fo bet JDberfetr gtftdtlg/ 
gebeffetr/ fonbern ba ji beroftlben ble notjjnten* 
bige i^auige|*i#rcnrbefonbct« mu bet jufufrr/ 
JKomi ©iem/ ^Jabern onb brrglel*rn alerer* 
leti/ Se quidem in loco domicilii Dominici, 
modb non nimis remoti , 0)(e (ticobcn |U eln* 
ganggnugfamb beijgebra*!/ pr*fti«»nbge* 
laiflttwerben. 

Nec certe dici poteft , hafce operas nec t4 
mere per(onales,fed intuitu Se refpedu bono- 
rum, mixtas efle, 8e ita in loco rei fit* prxfta- 
ri debere. ®eii ne*flt>ctflanbnrt m«|ftn/ ble 
X opem 


* 

% X 


yiffzed 


i4» 


Partis Quarta, 


operi nl*l alMn ad ciilmnm bonorum g«. 
Bibam / fonbtr au* b(r 3 beli*cn .Oaufipal, 
«ung iu girtrm gcmclnr. ®lfc -Ciaugbairung 
ab«r/mufi nl*febttiinbc S>orff 3 t(rburg norj|. 
B«nblg angcffeli f(ijnfonb<r<* f!(f)t/b<mab<l(. 
v *tn imiitaber fict)/fol*cj&m/f<ftur®clcg(n(i<f( 
na*/ anbnfln>a()ln (ii trinsfcrirdi / tmb Me 
jnbrnijamn audjbafelbfl jugebrautfcen/ Bait 
aflrlii bltmufi fetu greffe *<f*B<rb *mirfa*( 
nutbt. Namini fi operarum locus non expref- 
fus, Dominus, cui debetur, locum digere po- 
tcft.BI.4d l hhtt.CJ iftr.luht. Br in l.fiipu- 

1 T Utto.§ yiguisixyilxiw.d.K.O.HiqueDd.deno- 
ft ratibus non libertorum operibus, qur illo- 
rum tempore jam tunc incogniti erant j in- 
. teliigendi funt 

* * 60 lapi (i* au* nitbr fagen/bag Btll »n 

Mirer bcmflt*cn 3 agrtn blfc 33 nb«rt(ianm 
aufferMI> )6“ n flattif ntctjr gcfrognr/ fle 
barbur* per priferiptionem fo rll «rlangt / 
bup jte au* furier blfc* nt*t juifoun befttge 
frt>cn. 

19 Sarni foI*em < 5 lmt>urff mlf Q?«ftanb 
lubegcgnen / fo l|! (1) jutrtffcrt/ tagerflermel- 
tt Snbenpanen/ nlemalen in bona fide( qui 
hodie ad omnem priferiptionem requiritur, 
«etrept / In beat fle aufj bem tdgrrbu* nol 
gearupe/ au* fo offi man fol*e< renovire/ b(« 
berertnnen (rnb alfo i(jr prifcriptio inter- 
rumpirr) Borbcn/ bap fle au* auffrtpalb |ub(e» 
nen rerliuntrn. 

1° 3ubemi|I (1) in mera facultate berObrlj' 
fele ge|lanben/ ob pe blfel Jus g«brau*«n bo|. 
|en/ ac ita nulli prifcriptioni locus cfle potuit. 
Cum qui in libera mea funt facultate, ea mi- 
hi per priferiptionem adimi non poffint, nili 
poit adverfarii mei coneradidfionem, per 
quam demum conftituiturin quali pollcllio- 
ne libertatis. Sicque Cafp. Zieglerus § ntbilti. 
cmtluf.i .»« 1 » »*• feribit: Rulffcbs nullam 
adipifei quali polii flionem.etfi Dominus ipfis 
per roo.annos nulla impofuerit fervitia.quam- 
diu non fuerunt requiliti 

|i 3)nb (j) paiman nupn *on rnrerbencflf. 
*cn jabren pero/cx parte ber Obrlgltir fur M< 
fe gtopu eln gcBip ®<ll genomen rnb fepnb ba< 
■tegen Bebet Innnr* auffcrpalb bifer ftlcrfcn 
3nmg rnb sSann/ pe rnbmpanen jum f*af. 
pn angepalren Bcrbeu. 3 «bo* par moigefag- 


K Obetfgfelr/ nrprefic ble revocationem ftf. 
*e«8ropn®eli* rnb ble alie ®lenft Biberunt 
pro lubitu jacxigiren/rorbebaf«n-3nnmaj|«n 
bann ba« f dgerbu* lauter mte p* brlnger fap 
fel*ec Sropngeli |u jfjret St, ©n. Bibcnujfcn 
geftelli fetje- • , 

Et ita, quamvis aliis varii difputari folcat, ’’ 
Ii rufttci per longiflimum tempus loco ope- 
rarum, cenam pecumor quantitatem unifor- 
miter (olverunc, an per hoc contra opeeas prm- 
fcriplilTe cenleantur , Ecbacd. i. iiff.dtipn. 
rufi. ibem. tl. ,4 

Hoc tamen fallit noftro in cafu, ubi Domtr I) 
nus per ctanfulam rclervateriam fui J uris & li- 
beri revocationis , libi profpexit. Rcfcrva- 
tionis enim natura cft, utrefcrvetjns femd 
quifitum, bt in fe habeat derogationem ad 
fubfcqucntia, Mcnoch. trnfil.lt. n 30. Maxi- 
me fi fit fpccialis, Mcnoch. tnfilif.. nuru. 17. 
eftquetuncloco perpetui exceptionis, idetn 
"ufil.iMt.num. tf. 

SnbeIricJwUfdWgCr/foJurcpignoris. vc( §4 
locationis condudionis,(tn @U( b<f]^/c tiamli 
per mille annos id fiat, fid? ftfncr prarfcriptioU 
|u6f Mcr illi, ut pluribus tradit Schradcr. rom.2. ' 

C9llfil. f 2. 

2Ufo t $nmn flucbcbenm((T«fj b(< tntm&a* 
nen ftdjmu lafflung folcbcn8ro()n$c!fa / t<*n 
tcnrcal ot»<rtturcflf(bcn operis mft nfcbtcn (al- 
vir«n/cum nunquam fuerint in tali quali pof- 
refTione, quz ipfis tribuere potuerit ttulum 
vel Ius przfcribendi. Quo etiam intuitu Kni- 5 J 
chcn .d t loc.num.S7.&ftq<j. (cribit, deficere hic 
initium poflefiionisyco quod in facilitate Do- 
mini fit,vcl fervi; i a depofccre,aut ejus loco pe* 
cuniatn conventam; fccus vero li rufiicus ex- 
hibitionem fervidorum fcmcl negaflet, 3 c pe- 
cuniam exfolviflct.T 'une namque videri ipfum a 
exinde in quali poffeffione conftitutum; quod 
&fupradidumfuit. t ^ 

Q5(e(bcaifo &<fcfc(f(gl<cfc 
magltf £>ol>et>/ t>a£ bifc »nttn()anrn/ micb aup 
frr&alb j(>rcr gUcftn / ober ttun 3®dn<j vnnb 
^dnn/|u DUnen t?nb frofmco/ lotb fecundum 
arbitrium boni virij ^(rbunftn 

Scmpcr tamen rc&ius fentientium judi- 
cio falvo. AAum ‘iublngtn fcen io. Februarii 
Anno 1631. 

Chrijiophu Bcfold. V. 


Confilium C X C. 

rtruMptrpulhtm pafns ile futura Ubtrorumfuaeljioiicjilix a fratrum ftbiabutrt. 
que Utere cmjur/ftiirum , fuccejjicnt, admifflt fratribus ipfis ab uno follem 
fatere junctis, recludi poffint vehunt 

eo. ®M‘nAnno tfflnff» SEoI < «blnvwib Sugemfamm Sungftawcn 
‘ ‘ Mta E. »cn M. p* Blbcruntb cjjtli* terlcbt/ cnb 

2lb<nlid)cm 0«fammcn na*/ In beijfo/nal» 
lcrfclr«^)o*anfcpenlf*tr/ tmb (narofftr 2n* 
iapl uctfamWttcr angcBanblciv «in 2lupfu&t» 
lf*c ^)«urar6>;ab«b auffg«n*«/ barmntn/ 
p) »d b«btt ttrlobrtt Succcfilon/ al< anbmt 



5kfej«p«n /)unbrrt31(imsl-l?ltit 
iJ(®re«llunb/ b«r 2EoI»<fb<l/ 
tmb ©rfirengr N. von A. ta 
S. miOT. na* abflttbcn fc|. 
ner cr|icn sjpcgtmapila / 
miinunon*/ B«llunb/b«t 
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$iflba(b«r/fo ji*fnfunfftlg/au*;na* ftimm 
lob btgtbtn m6*«n/ gangMrnunffilg dilpo- 
n irt/ tnb tnt«r anbcrm t«torbn«i : bafi In alltm 
3Setm igtn / «rrungtnim tnb gcttonntmm / 
nl*t« baton aupgtnomm«n/ no* 6<nban 3<» 
fai/bl« 66()n «rfi«r rnb anbtrtr ®&t f«in« rt*. 
K/g«mt(n« tnbgltl*« ©tlxn f«i)n/ba< 25«. 
m6g<n(nbl«Jbl4upt<r/ (Eiirf<ln®cifi rb<iUn/ 
tnb fimct *on btmanbtrn/dntgtii 23ori()til 
nldti jjabtn/ btn ictbttrn abit/ <r|I« vnb an. 
btrer (?&«/baft«fi* Ufuli* rnb 3btnli*«m 

©t<tnb gtmdji t>t*tur Jifjiii trurstn/ i&ro j<« 
b«r/ fur )f)r tdtKtli* tnb mdrrcrlicb © ut/nacb 
«rfanbmu» btr 25btmunb«tnb$r«unb|*afft/ 
«in bmant ©tlt / -Oturat.Sut / rnb 3txll*< 
2lufjf«!tgungb«©illl*f)<if ^tmag/ na* 3» 
b<lt*cm ©*a><lbif*«n ®«brau* rnb £«r» 
fomm<n/gtf*6p(fi/gtbrbmtrnb4ugt|Itltit<r» 
b<n/ Daraufffit b<n 25trjug tuitum f*utblg 
fcpn follcn. 

©orti abd blf funffrlgiSucctfliontnnb 
25<r<rbung |(jrc bcr jUnbtc tnitrcf nanbtr (ba 
ftlblgcr «tn«« natb rcolgctacbit» N.lbb, In Itbl» 
9« ©lanbablnbm foIt)btlangt'baton triirbi In 
imfer aii9«}09«nt£«urat».®tic|f'tiilr folgtnbt 
formalibus gcorbmt Bafj |«<in« ba» unbcr/ 
ron JJaupitrn )u /Jdupttrntrbtn/ bo* / bafj 
tltdlimbtn ©6t>ntn/c»f<r<nau!i<r(ttt/anbtr« 

obn na*9*tnbtn 'itun il/r gtburcnbtr 25or« 
auS/ ita* 3b(H(b<m ©rbraucb lnoBtr«9 ror» 
bibaltin rnb bt< 16 *t«rn gtbalttn trcrbcn/trit 
tbtnbarron ffltlbung b«f*tf)tn. 

©otfl ni*r !rtnig<Mn(onber()tit ron b«. 
bnfdK 3b(lt*«n $r«unbtf*affit trolbtb4*t- 
Ii* abgfrtbt rnb r«rgli*cn trorbtn/ irann 
bur*©om*fonbir« @*ltfung/b(r giBalfa 
(i* btgtbtn fol«n/ba|ib(t©6f)n<r|l<t ©()«/ Im 
Ubfgtn ©tanb i obir oftnt JDtmnlaf(ung*eU« 
*<r itlbl» Srbtn 1ob« rtrf*tibtn uiurbrn / 
albbann bit anb<« filni ©tbrubtr/ ton bttbtn 
©anbcn/btnftlbcn alltin «btn/ tnb b<n 16*« 
Krn/jfortn ©*i»((?<rn/au* »on bttbm ©an» 
Knifocffidnrr bcrpclbcn ©tilbtr' mlt lob ab» 

g*n/furjf)ran3«bur<nb<£cbf*affi.fam!n/l(* 

«in lauftnt ©ulbtn/ an baartn ©rli / gundnct 
fanbb.955it)ruu9iufl<0tn»nb«ln()inblgcniba« 
mu fi< aBtrbtng» wrniigt f<r>n/»nb f«n«t 2tn< 
fpra* ni*( babtn foBtn. Babann gtmtlbrt 
©6()n crfltt c£(jf/gar abg<|lorbtnfo fol fjcr.ia. 
*<t aBt» ibr btnrcrlaflitn ©unttlt ba» SJJainm 
babm mag nt*t»fl aufjgtnommtn/ auffj()tt 
©tbrubtr m anbtrtr ©flttritugt' trbll*tn fal. 
I«n/»nb(«inlib«nf»lb<n tmdaub/auffbitbr- 
gtbini lob rnb (f rbfdU gibalun rettbcn/ n>(< 
tlcebcn/miibin Jtmbun «|l<r © b«' lpecifici 
«mnrtcxnuotbtn/ vnbalfo |«ctn Kmb baban» 
btrirbfu. ' 

tflun bat <« fi* bima* brgrbrn / baf »bl« 
bifagm 3un(f«t N.lnblfit anbcrn ®b { ' i 1 »* 1 ' 
©obn C.gtnani/fobann lito ^ungftan» 16*« 
«rn crubli' au* na* f«lig«m binf*albtn f««. 
B« anb«TU©<mab<iui/ iub<r bnmn «b* S«* 


fiprlmnitnb nc*mal«n «Uun ©abn/OTanun» 
D.ftbobrm. OTarauff na* |clbig<m (linitin 
b<fjg<m<in<n SaiurbN. tcn A.jmlf*«n b«r 
bc«t)<n ®b‘ bintcrla|r<n«n ^inNrn/ «In Jb«i> 
lung g«irc|f<n/tnb litat aU(« antt«f«nb< 2><o 
m6g«n/ tnnr bl« pnff ©obn > f® gut jmmrt 
miigil*/ 9 l<i*ll*»«nb«lli/ bi«3biu*« 16*« 
«rn abir/mli g«burtnb«t luffliur tirnugi tnb 
buigntiftn ttorb«n. 

?S5ann bann/obn« (ang(I/b<r «Inlgt ©obn 
miltKtiEbdalam*'^' 0 t«rfabr«n/ tnb 
n>«t frlbtgin luirbcn bab«/ In 
rocrbcn ma: 31« »«r« gl«l*itol/t«rm6g gonii- 
n«t jtai|(rli*<r JX«*ien/|'«ln< lito ©*n;<i«m 
ton b«b«n ©antxn/Wffin tnllrlmg «tbn<« 
mtn ; 3«bo*/lfl b«mt |unnb«r/«lmn.il rubng/ 
ba^bir gfUKint »ol|'«llg< Uatitr/ln ftm«m 
mltlKn jj)<uraf*.Q}rlc|f/ <b«n auff J«(t Mg«b« 
nmgall 9 «f(b«n/au*iu obangiiogtmm palfm 
implicite & per relationem aci alium caluin 
v«rorbn«l/ba|j/ itannbU ©6bn ntliiltt 1b< ab» 
9 «b<n tnb t«rfl<rbeii folirn/ al«bann/ in fcinm 
»<g/bi«tonfol*«r cf (j« t)err{)tir<iii></ tnbbtm 
33rr|Iorben«n / ab uttogue latere rtrtranMe 
©*nu|i«rn/fonb«rn alltlnlg b«66bn «r|l«t 
tnb brli«r ®b‘ <rb«n,6t« «*« ©*ttt(Urn a» 
bttmlnooo fi ft*abfinig«niUUiff«n/ |*ulbl9 

(mnfbfim. 

!Datt au*blf<« b«p 2)aii«r«/ tnb filiwt 
mfttltr if brgimablm/ au* aU<t|«li« anrotfin» 
6<r/til« tnb bo*anfib«nlubir iltrttanbitn/ 
©uia*«n/ au* brfl4nblg«r 9SJID ob«r 9)?<l» 
nuug 9 «»ibM(Iaubobg<f«Mtm Paffu, tnb ba» 
b«ro gani) lauitr jut«rncmm«n : iffidl In bim 
gall/ba bl«66bn(r|I«r ®b< / fampilldv obn« 
ftib«.®tb«u t(t|lttb«n folitn/m*! )br«©*tt«< 
fltmfonbernbir mafculi fecundi matrimonii 
vociri/au* ferrner btnbcii g«ban/ta6 mlib«n» 
ftlbtn (bab l(l/b«n ©tbrilbtritanbirtr ®b'' *>«» 
ba fi« ndntbli* au* lobi* wtfabrintturben) 
«9 bur*au|j/ itlc mlt b«n jtlnNrntrfltr <£{k 
fpccificc t«rmilb«i/gebalttn : ba» l|i/ Itlblgtnf 
nt*( bi« ©*»«fltrn/ fonbtrn ©tubtrn/ folo 

agnationis & tainiluccoofervanda: intuitu, fup. 
eedirtn foBtn. 

Confiat autem, quod relatio inducat repe- 

tirionem omniumeum fuisqualitatibus. Mc- 

noclt. «ityii.jJ7.aaB /a- & « °P c y* tur » 
quod ipfa expreflio fpecifica nominatim faSa, 
rclertque omnia antecedentia, cum fuis quali- 
tatibusaadem Menoch. ttnfil.tit.n.76. Hinc- 
que dicitur, ex relatione ad aliud, rem fatu eer- 
tamreddi,Mcnoch.»«yil.ti/.aaiB. a». 

£>ab<ro/dc mente & voluntate pacifcenti. 
um m*i judifputir«n/ |onb«rn bt|<* aB«» iutr« 
otKtn ftpn tturbi/ob btr Haiitr tnb anbtr«/ 
tiibcmmtuUn Cnurai«.®r«ff btgrlfftn ob«r 
bcnanbi/b«rngltl*<n Difpolitiomn (it iXt*« 
ttcgtn aniu(l«B«n / b«md*rigt gttttpt / ob«t 
vilmcbr fflblg«/a(< tnformli*/ tnb btn 0 U*. 
«n luttlbtr/ tmb9<fU>!T«w»^ «ng«f<b«» 
mrbm foBi. t 3n , 
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I btittt/ pro dubitandi nomine fc- 

tis probabili em^fn^rr/ »nb batftttt gcjalmi 


fWrom m6dbr/ 6a& turd) fblcfjt £toraf * • Pa&/ 
Mc&dtotpmi ibrcmcfcten QMb#r SucceL 
fion/ob<r£r&fd)affr nicbf auigtfibiofTtn/ tltt 
tt/t tmtt rtlrtugttn Portioni bannj&nmbrt 
aflg<rmrn< j^affmK&eOfocfcf^nncn/ fclnban 
2 acwtfftnttttbcnmfydi. 

Cum nempe padis hzreditas haut detur, 
& inter padainjufta, id cft, qu* neque civi- 
lem obligationem, neque exceptionem pari- 
unr,illa lint, quibus hxreditas datur vel adi- 
mitur, ut funtpadiones ram dc fucccdendo, 

* quam non fucccdendo, Pfeil, confit. 22. Eo, 
quod jus fucccdendi perveniat ex publico jus 
re, feu cx Legum di (politione, five jam dc 
teftamcntaria , five intcftati fucceflione aga- 
tur , Cafpar. Schiferdeghcr. lib. r. tradat. 29. 
qtuft. a, Forftcr. d. pact. fot. 203, SchcfFer. a. 

quoji. 19 . ■:■*<> V 

4 Namque Lex XII. Tabb. non modo re- 
flandi licentiam Civibus Romaois, & qui- 
dem certo medo , dedit, fed & hereditatum , 
harredumqueab inteflato jura induxit, L *. jf. 
quitejl.fac. poff. I. vcrbis ito.l. Itg. 139. ff. d. 

* V . S. Itaque vis & injuria Legi ( quae fola Do* 
rninacft nollroruin bonorum) inferri vide- 
tur, (i quis ad harreditatem perveniat, alio 
modo, quam, qui Legibus przfcriptus, aut 



Quin& hoc procedere volunt, 
cooccmsnt liberorum fucccflionem. Sicqut 
pro validitate horum pa Ciorum non tantum ia 
fcabinatu, vctjim etiam in Curia,undc non fu- 
erit licitum provocare, pronunciatum effe * 
'Wcknbcc.f9nJU.71.num.39* &4f'lcribu, 
confentit Heig.d. qu. a*.n«iw. 1 7. ac quoquo 
poft Bart. Zafius i» l.fiipaUtto boc mode,num 
tg.<r Jiqq.ff.d V.O. tradit in pa&is dotalibus 
refervationem fucceflionis in favorem agna- ** 
torum & liberorum factam valere. * , 

2 Jnb cfefcfcon fur* 2lnb<t bffcl pa&um do- M 
taic,quatenus in eo de univerfali fucccdionq 
fratrum di Cponiff ttfurbf/ in vim padi vel do|f 
nationis valere nonpofimjurc tamen donatio- 
nis mortis caufaaut alterius uhimar voluntati^ 1 
valere pofTet j id quod ubique moribus & no-i 
tilTtma Germani* cofuctudine invaloifle, poft 
multos alios prarclarifiimos ICC. attettatu* 
Bcrhch.parr.2(9ttcl.f).d. padit dotaUM#*;** 
QBddjcabannta gtytnttdttfgtiti tmfmi 
Soff t*tfo mtirct* gtftbt Jj«t taivwul nlcfcr nu^ 
fiinffoter ftefre n / fbnDcm tud? dn grdjftre an. 

141 »01 2U><nl(4j« t>nb { 

3eugenb«t>(pgi»tgt. 

Et certe dubitationem non 14 

da dotalia, etiam dc futura fucceracwigcn- |- 


• ' 1 / ^ b “ I --v ' ' — 7 “ & i 

ft per padum impediatur quis ei fuccedere ab tia,nec per teflametuum revocapgfroleant in jf 
mtcflato , cujus vel filius fit vel proximus a- vim ultimae voluntatis, ctiamfun tu de futura 

fuccee/Iionc agatur, fi modo quinq; adfuerint' ‘ 


gnatus. 

0 Confert huc tritum illud brocardicum ju- 
ris : Privatorum padionibus, juri publico de- 
rogari non pofic , ncc deberi , Iji.ff. de pad. 
tum [milibus. 

7 Quodque pad io de futura fuccdfione, 
nec in padis dotalibus admittat ur.ti adit Schi- 
icrdc^bct d.trad. quaft ult, Fachin. a.f. ult. 
® Cum exprefse padi de futura Conjugum fuc- 
ceffione, reprobantur, in l.if C.d. puct.l. 3. C. 
7 i. pad convent. £t pada Jotalia circa dotem 
tan.um, & donationem propter nuptias vale- 
ant. Extra cafum vero dous, Sc antcnupda- 
lis donationis, irrita pronunciantur.ia t«t. rit. 
C .de padMtal. & de pod.fonvent. Tum etiam 
confiat, pacta dotalia contractus cfle inter vi- 
vos, cum in iis interveniat confcnfus duorum. 
LhS.i.d.padMfoL Igitur, nec in vim donatio- 
nis mortis caufa,aut alterius ultimat voluntatis, 
de jure civili fudineri queunt. 

ifl abcr&<ui4a ^cur|c&^dn5 

gemtin^lldJ Cal>in fommtn bub <n 
abrtbtn/nitbt aUrtn jtn iqtufc tfgcwticb barda 
(jt&orig/flbgc^anHa/ fonbcrn jumal/»on bea 
'ftinflfriaea ^rbfdUtn difponirc/ »nb foltfcc* fiir 
gfiln^ge^alrtn tpurbf. 

io Etenim in Germania pa/Tim fieri pada do- 
talia de futura conjugum fucccllione , & ca 
valida cfle, ac deconfuctudine & (faturis Ger- 
'tnanix, palTitn firmari ajunt; Idq; & in Ca- 
mera imp. approbatum dicunt GaiL j. obferv* 


teftes. docente W efenbeccio in parat.ff, d.paff ; 
dota It b fub.num.a.iibi eoincalu nilcaufa; eflc= : , 
ait, quin jure donationis caufa morus va ler i 

p°® n ^ . .. ■ 

tt laciunt quoque notata Benichu 

Mim .t.&jiqq. 

SBann Mnn fn Hftm pafto fctr „ 

3 ar«t jtortntt / bup fem ©ut alltln au jf bie 
marculos liberos fommtn/Mt ioAtftn 
mlt tintm qcmiffcn ^Kuraijutabgtftrtfji 
btu/uud)tin®rutct beti anbtrnremot 
roribus.nec habito refpcfht duplicitatis vi i 
culi, ab inteftato (rbtltfoil: clM £liU 
ftill txtbltiluna. jfc' Ki 
®.-ii btpotab unb 

Itnt 35 rub<r C.hanc' patris voluntatem aece— 
ptir(;bir 53 dti(rli(t( ff rbfttufft remotis ibrori. 
busan^ttrnttn/ iumal ^(iinaljntnutrlaf^u. 
fitaifi (lulbtt nidnftuibtrfgf difponirt. fonbtnt 
tt bci; b» Jidtrtrlttbtn luolatijcft ^tntti ptrorb» 
nunq alltrHujs bictbcn (afftn/ fojatauebnk* 
matn/bap I[jui< Me legitima per fiorcc fidei— 

comirniium tolbtr bit ijt6u5t btfdm>e(rri»or> 
bemgef laijtiober (inige aiqelgung getftan. 

3nglei(6(m»nbfiir<Bierbt((Jbffe 33er*rb« u 
nung bello fraifilgtt. tveli |ie nidu aOefn von ab. 
g(leibten{ de cujus harrcditatcnunc quorritur^ 
rttbrtm jatttr ,nb aRutter/ alfo placitite/ 
iumal von ber 2foen Ii djeu in grofler aniaftl beg. 
wtjtnUt 3t<unbf<tafft/ (3r gu( angtft^en / 
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Consilium CLXXXX. 


Mi 


fonbern tartrni n(d)« »n&lllld)«/aud> «<nfg tn 

aUtln ter favor agnationis 8cfamiliat( quarum 
fplendorem 8 i dignitatem confcrvari.Rcip.in» 
terefle putatur ) rclpefttrf/ t>nb auffblt aBgt- 
mtint burdlgcpenbt ©<&onptlt ter Srtijfn 
Rtidl«£Xff(trfd)nfff/ btfonber«bcp ©djrrdbb 
ftptn .Rtaifrf e(n abftpen gtnommtii reorbtn/ 
CrafFtbcrenbit ?od)t«n b«b« 334rter: mb 
IDiuftrlitfctr/ fo bann nidlt wtnigtt aud) QJril* 
terlidxr If r&fdwfft fidi rtrjtlptn/ fo lang ter 
ffl?ann«©tamm totprtn tpun/ id quod tau. 
quam notorium nulla indiget probatione. 

‘7 Et quamvis dubium Iit, an cjufaiodt re- 


nunciationes dc neceflitate i filiabus fufctpi- 
antur, Gcorg.Evcrh.nl.i.t»n/a<a pr. 

Attamen de honelf ate laitcm tiliae ad id ob- 
ligantur, & omnino intuitu hujus confiet udi. 
nis minus conqueri poliunt , (i parentet tilaa 
removeant a fratrum fuccclTionc. 

Sttbldbe alfo mtlnt* iptii«/bod> (alvo jure 
reftius Tcnucntium, t o t-e yta fj Iri qe.', e t l t» J rr i - 
gtm gail btti tJtrflotbntn C. altem fttnt Q5ni* 
b<rttbtnibt|ftn 3 ung)rai#tn ©d)ux|ltrn abtr 
jete mtljrtri nidlf/bennalklii etn iaufent 311 !« 
ben fvrbern foime. Actum tubmgrn btn »?• 
Januarii Anno i«to. 

Chriftofh. Btfcld. D. 




it 


Confilium C X C I. 

Pro rtjiitutiont dotis (jr bonorum paraphtrnaUum i marito adminijhatorum , 
uxor tacitam habet hypothecam, i num- 1. 
liberi fecundi matrimonii an w bonis vttnct ratione bonorum , quorum ufus - . 

fruclus ad matrem ffeclat , t alitam habeant hypothecam ? ^ num. 12. 
liberi in rebus fua pecunia emptis lus pignoris habent, anum. 27. 

Ve Jure retentionis Vxori in bonis manti ratione dotis 9 &c> competente, a 
numer. 3*. 

Figuratio Cafus. 

0 tft 6icfc<w im Ubtn n4d»fl $tbu&rHd><t Invcntation t<rofc(6<n/ in 
(>anNn «jciaflcn iwrftn» 2)mib joldwd jioa« 



SjgtnitftuAntonim, <hi ■Oon- 
•'betfmann tmnb QJnrger in 
btp t)£Kttd)0. ©tattgracf- 
) fiiri/ mtieber in A.iCaj. op« 
i m auffriditmiq eintqett ito» 
’ wi®iHen<difpoiition/ bfe 
fltrblfgftit nbgtltbt/ vnb btneben ftlntr ®(f- 
tfbtn MarthS jtottj tnfi btrfclbtn tpclid) trjiplte 
jt(nbtrnad)fid) Im iebeti merlaffen ; ©aptto 
bann In Srafft btp ©ratuffurtlfcbtn Statuti btr 
ufusfruttus nlicr feiticr «nbttvtglldicu ©uter/ 
»nnbf»barfiit trad)i«/al« fonberltdj bentbm 
anbtrn and) tlntr ©umma ®tln« »on«). 
gubttn/ md retlcbtn tr gtpanbtlt/ auff btfagtt 
Maitham, al« IdngfUtbtllbt Sptgattlll dcvol- 
virtvnbirwadiftn. 

©Itidinilt nun btporrt nfd)( Jtrfemmcn/ 
bap btm idngfUtbtnben Sptgattln vnb ulutru. 
ftuario, cb fit gltlcb iBatttr obtr SBimttr (ntil 
aud) btr ufusfruftus btmfciben opne 2Jnb<r» 
fdltlb fcldltll refpeflg/ dnSto Statuto Franco- 

furtcnfipir»-/.tit.t.$-tj.gegdniitt. / '®(eAdiiii> 

niftration btto nnpbrautbllcbtn ©uter aup 
panbtngcjogtntrtrbt/fonbcrnWlmtpr bemfel- 
ben jt vnb allnxgen gtlafTen tvorbtn/ |t»ar aud) 
vngtacbrttiob ballingpltbtnbt / Satttr obtr 
ffliui(tr<iuanbtrn>tril(d)tn £p< gtfdjriitcii o« 
ber nicbti alfofttjnb aud) btfagttr ORarrpa ob< 
trmtpntr nupbrnud)llcbt ©uttr nidlt nur altem 
jttt tutprtnbM |prt«®ttttbtn-©(aitN< vbtt/ 
fonbernaud) natfabrmfit in A. i4i6. |id) an< 
termerta an Hieronymum, aud) ■C'anOti«iinn 
•nbvJJurgtm baftlb|len/tptlld)tii be|ta«ei/bed) 
«orberuprttn beebtn j^lubtcn jnwen iOormun, 
tn<«Mnilid)3«HtKn/ »nb nttctbntn la|T<n/ 


aud) bapeto rtnb forni mefr.roeti erpgebadiier 
Hieronymus, ber J1MII» Maritus, litdK Jllein 
«on meniglicbtn in genitui/ |bnbrrn aud) gar i 
Magiltratu illius loci fclbflen vot Clucn vorntpa 
mtn/auffridnigtnrmb teclecrmogllditii J ^an* 
btldmann reputiri uub gepalttn itetftn. 

jfn bein nun meprgtbadjitt Manha nuSt 
aOtnijbrofcIbpaigimfiunibiid)/ fonbtru aud) 
cb#tr|ianbent m» btm ulutrudlu (qui m bonis 
clfe conflat J afficint rucffilBIgt ©uter btmtl- 
«m j&rtm inwittn Marito in bltftlblgt pe ju. 
«nbcingtbrad)(. 3(1« parer aud) In £pc«cgi« 

‘Dlamtn rnb tanquam curator & admtniilra- 
tor legitimus ultoris 8t honorum ejus, blt ufu- 
frufluarifdjt Adie JJanbtld ©d)u Ibtn / fovit 
muglidi/elngtbrattt/tmbiicn Cenfclbcii b(r paf. 
fi» ©tpulbtn btjapli/ fo bann ble®elnt |u©tlr 
gcmad)i/vnb aup benfetbeti jooo. Ditfd)«ipa« 
ler trlopt/ aud) fold)< ©efter tfjctis reicerumb 
an ertauffung anbertr®tlntn/ ipttl«aud)an 
btjaplung ftincr (n ftlntr erflen ©pt «fauffim 
JfMuftrangttbtnbtr/ tnb foiditr gtflalt fdntt 
jpaufifratccn ntipbrducblttbe / btntbtn fprtn 
»nb ftmtn aigtmpumblKptn ©limn/ adraini- 
lirirt vnb rtt tualiet. 

® tmnad) a btr aHererfl (n jttngP rttflrttbt» 
ntt graneffurttr ^trbflmtp btr Ktbig Eventus 
bcfanr gtmadn bap ftpti bep jwtfttit Mariti, 
Hieronymi, |ad)tn juni 33b(J|Ianb gtbtlptn/b® 
bann beffelbcn gemtitte creditores chyrogra- 
pham gebadlttr iSiaripavnb btto jllnbct bil» 
trtwpmtrnupbraud)lid)en unb rclpciliveal. 

gtmpumblicbtn ©tlitr palb/auif ftmtn btp an* 
btrn Mamtpblauif ttfauffttn ®<mtn nnb bc* 
X t tab(* i 


*4<* 


ja6lKn JD4uf«rn dnlgtn »organg< i obtt »«iug. 
ll*tm fXt*Kn« nt*r gefl<t><n leottcii. 

i JJttmmb fo tourbt <?r|III*<n gtfra g(i pn» 
rmfr iXtdjtltAt Dccifion gtbetfttvob nt*t btfj 
4nbcr mariti , Hieronymi , fampilt** -Oaab / 
©littr tmti fflabtung/forccl por blt confutnint 
nu^br<]ud]ltcb</al0 emeer* ftlner -OaufifrarBen 
©rbtlgtnifmmHI** ifctm In 6« »»ng t> 

bra*t« ©Ulfrnt juxta tradita GaiL i. tbf.pt. 
num.it. Mynf. «»r. r. tbf *. »«t». }. & ctnt. 
6. tbf. tf.num. i. Be alios, quos allegant &fe- 
qmumir Alrhuf. Iit. i. Dicttltg. ctp. 72- num. 
la.Matth.Berlich. part. i. prnO. ctnduf. 43. 
num 6} & num. 6s. mit tlnet (itUflbroetgenbm 
(pfjnb<gfK*rtgftflafi>rirtBnb 

t ©o bann pnb furt Jnbtrna* btm glri*« 
wol non obangcjogtntn «uf btn nu§br4u*I<« 
*<n QBtinen crlofrm 1°°° fXM*M&aImwM» 
animo porfjanbrm QBetn erjtugn audjMetn 
bcfjfecnndi mariti crflcn (?(je erfaufftc ®t(iaU' 
fungen btjalt toorbtn / ob ntcfcr foicbc jtiflgt 
93J(tn »Rb ®t&aufung«n/ ben pupillcn/ ai« 
proprietaritn / au* jure fubrogationit, juxta 
tradita & alirgata Althuliid. tnp.pt. num. ij. 
porjugll* Btr&affKt ? 

} Ifnbtltdxn pnb fJr< SW(«/ nartt na*(Ib<< 
fagte 5®tm pnb «tfcaufungm b* anbetn ma- 
riti pro fumma concurrente btt 33otmunbetn 
«n|?affbtroBttpfItgKn Bon ifimtbtm anbetn 
marito , glel*®ol na* ftlnem offenbarnn fal- 
limcni tourrflt* cedirt/ abgetrenen/ pnb rtn- 
gefjdnbfget Ob fle barbei) ntbtr btt gtmtmt 
creditores (i* m*t retentionis jure , Ittft 
SKc*tli*cm OSeltatib auffjuflaleen pnb juf*ii« 
geli? Obtr rea* fonfitn ben 35trpfi<gttn pnnb 
btro Sermunbmi jum pttfldnblgflcn pnnb 
rabtfamflenbei) fo btteanbttn ©a*<n porju. 
hemttim ? 

1. 7^ D. Ti. 1. c. 

mtu.f) t»t» Decanus en& an» 
loete Doitores, btt ^urlfltn Facul- 
— — Siit/ btt) gtmtlntr ^lofctn ©*ul ju 
tiMngtn gcbfibttnb etfu*t worbtn/ebtr t»if- 
potgefegie fpccicm faci i pnb btro angtflcngiC 
©reo gtagtn/»nftt »nparrf)tt)if* deciliv ®t- 
btncftn juttbjfntit : ais flaben tplr ju ©tfurbt. 
jung btt ©ttt*(lgftn feldjt* In ftlntn tpeg ab. 
(iiblagtn folltn SDeroipegen in Bnfttm Bttfamb. 
Itltn Collegio fjICBbn tttjfll* deliberitt/ Pnnb 
fooil blt t?t|It 3tag btttlfft/anbttll nfcbrbefln. 
benfonben/bannbafi <?r|lll* K > ittonpmi N. 
<Sbtli*c -OauCfcn» ®cattpa all<< fo fic m btt 
anbtt 4(jt gcbtadjt eub no* BiiBtttnbtti tnt. 
Jalbtn' al«)|)t ai.|tmf)umbo()nt m«nnigli*« 
tptbttttbobtrBttblnbttungiU vindicittn obtt 
(jiinntg ju»tnbtn/ btfugi fet)t. 

Vindicantes etenim rem (uam omnibus 
tam privilegiatis, quam hypothecariis Credi- 
toribus przfcruntur.t l. ieptfiti.s. d pecul ■ 1. 
Proiuruttris.b.fcd etfi.d,trib adias. I fi vturri. 
jii* boim.ac iblR.ip i.nu/n.i».d.pri»i/f^ Credl- 

rcr.puUluc Bald.w l.in rtbni. C.dt jut.dtt. n.l. 


Partis QuARTat. 

& a.ubi dicit, quod omnis,qui ptztcndit Do- ) 
minium aftu permanens , fit potior quolibet 
alio Creditore debitoris luiBcrlich- parr, t- 
ctneluf.66.num.*4.in uetntitri tdititnt. 

3ut« anbtt/Bnbobf*on bon jfct iffiatib* 4 
©uttrn/(nitittBtf)ttnbtt®f) , '»il b»tt tstnig 
Btriban flaotbtn/Bnb ni*( nttbt tntbalbtn iBtw 
bdtftt bo* auffaUtm jb«< €b«mann« atirote 
ftnbttt Bttmdgtn/tin jiiUf*tBrta'nb tmbtrpfafi/ 
#nb jtpatglti* na* BoOiOgtntt^b" »nbba 
btt maritus fol*t ftintd QBtib«.©uttt jubati, 
btn btfonmttn / obtt in ftln StttBalmng gt» 
nommttt/ ttlangti/ retrt au* ttunmtbt rcipe- 
ftu DI fer jforcr paraphcrnalium bonomm mcfcl 
oUtfnadtn limplicibus Creditoribus, fonbtin 
jumalbtntn BotiUiiibtmbit tt|l&ctna*tttln 
aubrtucfenlt* obtt (iiUfdjtBtigtnbt 3n»«* 
pfanbbtfommtn {labert m6*ttn. 

Conltat enim quod non folum pro rclUro- y 

tione dotis in omnibus bonis mariti, led & re- 
ipectu bonorum paraphcrnalium a maritoad- 
minillratorum uxor habeat tacitam hypothe- 
cam, §. fuerat. Infi. d.l.ntlion.l. ult.C.d.pn&. 
cmreor. Cardinalis Mantica dt ucu.& araii^lt, 
ctnvntumb. Itb.ii. tit.i 6 .num. tt Mynfutger. 
ctnt. s tbftrvnt.n.ubi nuui.;, dicit, hanc lentcn- 
tiam Dnn.Camcralcs approbaifc, fle idem cen- 

tur. 6. obf.4t bpr.G 4 tl. 2 .tbfnr. </ 6 . num.it. lute 

Berlich. hb. i. ctnduf. 6S. num. 63. qui etiam 
num. 67 . fcribit.fi bona paraphcrnalia non ex- 
tern, fcd confumpta lint, mulierem prz reliqui» 
Creditoribus ea recipere, non jure alicujus 
pcrfonalis privilegii, fcd ucitz hypothccz; hu- 
jusque vigore inter hypothecarios, qui vel ta- 
citam vel expreflam hypothecam habent, eam 
referendam efle, ita ut inter mulierem & alio» 
hypothecarios ratio temporis habeatur, tc 
per conlcqucns mulier praeferatur illis , qui 
tacitam vel expreflam hypothecam habent 
poficriorcm. 

23nb obniol fic fflianba bcp bifer anbern 1 
iStrfjtutamiigftin gciBiffe dotem conditum/ 
bafiero tratbret nwrben nioir/ nec etiam para- 
phernalia fcu extra dotem bona queilam ad- 
efle, cum forfan dos nulh fuerit conflituta, ac 
ideo haud dici queat cxtradotalia fcu parapher» 
naliaadcflc: & proinde fi in ea bona quidam 
agant cx mariti creditoribus , non etiam poffc 
mulierem hypothecariam inhibere, quemad- 
modum eo inclinat Anton. Faber, lib.l , Ctdic. 
tit.9Mfinit.13. & utt.d pnB.ctnvetit. 

©0 i|l Jtbc* blfe opinion unquam nullo S 
textu Icu idonea ratione, fcd folummodo cap- 
tatione quadam verborum fuihilta; in ft(n<ti 
tBtg JU approbiren. Nam lane paraphernali» 
bona cenfentur , quandocunquc conflat dc 
traditione marito fabia , 1. «Ir. ubt glolf. C. d. 
puti ctnvcnr. * 

Rcceptiflima item omnium Dd, opinio ell, 9 
fi mulier limpliciter marito nubat, nulla certa 
dote conflituta , quod tunc omnia bona quz 
multer habet, pro paraphcrnalibus repueen- 
- -uti' ClUTa ■ 
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tur, cornmqut giudcant jure Berlich. d. in- 
<l*f. ff. n. ff. 

Et quod dicitur, non omnia bona hoc' in 
calii dotalia ccnferi, id in favorem uvoris cft 
receptum , quia nempe mulieri commodius 
eft > res ipfius permanere utparaphernas,quam 
fpccic dotis in maritum tranfirc, Wefcnbcc. 
voL t. confil. jj.num. 14. 

Ergo hoc minimi in odium uxoris aut ita 
cflintciligendum, ut maritus nulla dote con- 
ftitut 3 , bona tamen uxoria adminiftrans, nulla 
tacita hypotheca innodet patrimonium luum. 

9 )?dnung autb frif (6 furi SDrftfC 
nrtf Mfcn ®drmi/wcUtonftt><fj QBcfbrfalgcn/ 
jontorn jfrrtn JUntxmtrflcr^to wcfanqiwth 
fit ait OTurtr (oleto afltf 11 junutfftn qc(>abr/ 
ndmblut/ba Otr anbfr.$ 5 <mann (oleto fcinctf 
©towtlbrfnuijnucfHleto ©umr/»nb barauff ftc 
aflrin ben ufumtrudum ftar/jufianbtn nimbe / 
fcnb adminiftiirf/^itrumb fo »ol/af* nwinnftt 
bcf) QBefbtf aiquv fefn bt(j 'U?ann$ @u«r/ taci- 
to pignoris nexu t>tr&affr<r wtrbtn. 

Etenim datur libens fecundi matrimonii 
jus tacita; hypotheca:, etiam in vitrici vel no- 
vercae bonis, quando pater vel mater, ad fe- 
cundas nuptias , non reddita ratione, vel non 
perito tuiotc 9 trznfm,l.2.Cod.qiundo mul. tut. 
off.l.hac Edittdli l.fiquis C.d.fecund. nupt. L •- 
rnnem Cod.adSC . Tertull. Novell. 12. Cdp. 40. 
Ncguf.mrmfrr. 4 .p 4 rr. prine. 2. num. 13. d.tdc. 
bjpotb. Gail. 2. obfetv. #?. num. 2. Cardinal 
Mantica.rf.rir.fO.ipr. 

Et quamvis nos non in hoc cafu verfemur, 
& etiam poft Decium, confil 591. Mantica, d. 
tit. 16. num. f. dicat, bona fecundi mariti non 
intelligihypothecata, quando mater, quae fe- 
cundas nuptias contraxit , tutelam legitimi 
non fufeepit, fedde fa&o adminiftravit, atta- 
men , quia maritus, ducens viduam, qua; ex 
adminift ratione legitima fuorum liberorum 
bonorum, illis fuis liberis cft obligata, etiam 
fua propria bona pignoris vinculo obft ringit; 
inde colligere licet vitrici bona adhuc magis 
tacite privignis hypothecata cflfe , fi vitricus 
ipfemct bona privignorum adminiftranda fuf- 
eepit. 

Cumque maritus adminiflrando &abuten» 
do privignorum bonis, pro Curatore vel T u- 
tore fc gc/fit, merito ejus bona tacite funt ob- 
ligat*- 

Etenim bona ejus, qui fegeiTitpro Tutore 
& Curatore, tacite obligantur / t. ff. pro tutor . 
Ldubimusi 1 ff. deprivileg. Creditor - Et licet 
BartoL in d.l. ddbtmus.S fi quis cum tutor, n. t. 
aliud videatur fentire; taincn banc opinio, 
nem tenet Alberic. in l.nec privilegium, num 2. 
ff.d.privtl. credit. Socin. Scn. confil. is. num. 6 . 
libi.t. Negufant.rf. pignor & bjpotbec. pdrt. 2. 
ntembr. 4 . num. 7. & cotum, hanc opinionem 
teftaturRjpa, inrf. l.idbemui. 

Hocquc extenditur» ut etiam bona Cura" 
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toris ad lites intelligantur tacite hypothecata, 
ficutbona Curatorisad negotia, Bald. per il- 
lum tcxt.i» ipropernndum.%. ult. num d. judie. 
ubi dicit hoc apertius, quam alibi probari, & 
fcquitur AIcxjhu».* .& Ncguf.rf,p,a. memb. 4 . 
num. |. 

Et pariter Tutoris vel Curatoris, Adoris 
bona taciti fintobfirida./.proejjfri#. C. d ad- 
min.tut. & ita Bart. intclligit.ix l.dQor. ff. rem 
rdt.hdb.B3ld.in l. properdndum.$. ult , fub n • t . 
ver fidem in bonis.C.d.judic. 

Idemquc dicendum eft de iis, qui fe pro 1D 
Tutoribus &: Curator ibus gerunt : nam 5c bo- 
na eorum tacite intelliguntur hypothecata. 
Ncgufp 4 rr.a.wcm 0 r. 4 .w«w.^. 

Sic pariter uxor in bonis foceri hypothe- zt 
cam habet.fi is receperit dotem, I fi cum dotem . 

$• tidnfgredidmur. Bart.jf.rf. folut. m*tnm. 
Bart .in/, dfitduis.poft Bart. Treutacinq. lib. 3 • 
tit. rf. pignor. & bjpotbec. tt folut. p. num.fn. 
fol. 212. 

Qua: omnia fatis evincunt, vitricum pariter n 
adminiftrantem vel procurantem Privigno- 
rum bona, facere, ut tacite quoque pignoris 
vinculo ipfiuspatrimonium fitobllri&um. 

21 nb foltto 0 nocbmt&r jubttw&rn/foffE auf! 
ftt Ofltttt ^nKlffcljufltUtn/ quod filius tacitam 
habeat hypothecam in bonis Patris , quoad 
adventitia boni,Mantica rf. tit. i6.fnbnum. /p. 
Negufant. rf. pdrt. 2. metnbr. 4. num. 14.&19 • 
ubi loquitur de bonis acquifitis Patri, ex pri- 
mo matrimonio, qui cum fecundas nuptias ' 
contraxerit, tenetur filiis prioris matrimonii, 
fub tacita hypotheca, fi ea male adminiftravc- 
rit: quod in matre etiam lubjungit.».aa.<^* feq. 
ut ejus bona tacite fint obligata filiis prioris 
matrimonii, per l.bdc Edi 8 uh.$.omnibus. & /. 
fi quis priori s.j. in tllo.Cod d.fec nupt. facit t. rf. 
cum oportet. i.2.& §.pennlt. I. ult. Cod. de bon. 
liber. 

Tacitam etiam hypothecam habent liberi, 
in bonis parentum , qui liberorum bona vel 
adminiftrant, vel ufufruduario nomine poffi- 
derc comperiuntur, Bcuft. dd l. ddmonendi. 
num. 9it.verf.quinto cona. dejurejur . 

SBann nun M(ct jfrnbcr ©urcr/ m(f bent ,4 
onere,b«p bcr ©ferrer/ al* flfefferin t>e rbheben/ 
baf5ar3C^cn/jto/^f®?u«<rfflnipfl<(b<bona, 
j&m» ^inDtrn tacite vrrpfdnbtf/autbWt 2 dluu 

wr/rrflbtfa^rtn fbftto ©urtr^alb/ 

praeferam, quoad proprietatem, SXc&»nt> Tlnt* 
roorf ju qtbtw fcbulb^. 7116 tv gffcr ftcb ja f<l 6 * 

flcn/M^/wann &<r maritus fdmbUdK ©u«t 

ojn* nnirbr/ <6 nltbt anberf? ju^alren/ b«nn/ 
Bcnttd^n (tlbf! (inburc^ 
gebratto / Oarumbtn bann utroque in cafu, 8 c 
cx identitatis ratione evidenti fcfnt* Q)?anntf 
®Uf<T tacite hypothecirr fld) bfftnlxn. Idem 
enim plane cft, uxoris male adminiftrarc & ab- 
fumere bona, vel illa, qua: quidem uxoris non 
lunt, quorum tamen nomine uxor refponderc, 
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24 ** Partis 

& damna fua culpa ipfis illata rcfarcitc tene- 
tur. 

Qutflio 1 I . 

17 Qtoj bifer Jrag / (alftn wfr <&<nm<Sflflg xlfo 

tig fan/blt nodj anwefento ©tirtr/ fo mft ber 
Jttaber trffer $(jrQ 5 aarf*afff / ober aufjffjrm 
mobilibus, erilem ©tlf/ rrfauflFf obrr bt* 
lal )Ui fdblgtn |liU|*n><t<3cnM vcrpfdnbr/ obrr 
iM<cfffl*cDd.bavonrebtn/j(jrtr clgtn frprn. 

Quamvis enim alias res a tertio mea pecunia 
empta, mea non fm,ncc etiam, mihi tacite hy- 
pothccctur, Sichard. ini. litet. C. qutpot.in 

_ ri™' . 

^ Creditor tamen , quamvis tacitam hypo- 
thecam, & jus rcalc non habeat ; jure tamen 
pcrfonali deftitutus non cft.eoquc mediante, 
omnibus chyrographariis prxlcrtur,Mynfmg. 
confil. 9. nutn. J 23. Hartm. Piftor. 3. que fi. //. 
sd fin. 

J° Et porro lingulari jure cautum cft, quod 
pupilli, minores , milites & mulieres in rebus 
pecunia fua coemptis, pignoris vel potius Do- 
minii jus habeant, l. tdemq ; juris. 7. quipot. in 
fignor.l 3. de rei/, eorum, qui fub tut. vel cur. I. 
rej.qudrft.f+.d juredot.ex ptcunu.u.C. eod.l \. 

C. jr^tr.r«rr/.R.auchbar. part. 1 quxfi.f. num. 
7.Covanuv.M./.V4r.rf/S/fl^4p.7.»./.Negu- 
hni.d.ptgnor.membr. 2 hkwi./j. & mcmbr.4. 
num.i63.p4rt»r. Piftor. d loc.num.12. 

} ( 2tu§ tvrlcfcc bann frrrner (tfolgt/bafj auf jiul* 
gmvmt bti) bifer onb oorlgcn Quarftion aufj' 
gcfufori/ beebe< Me Curter onb ^Inber/ nxgtn 
fceffen/ fo jfor $frcmann/ onbrcfpc&ivc 0«ejf# 
23 aifer Hieronymus , »on jfjrtn ©uiern tuo 
&anb«n gcbraibr rnb of)n worben/ aufftf axnig* 
f?e/ quoad hypothecationem.&confequcntcr 
etiam quoad prxlationcm aliorum fimplicium 
vel pofteriorem hypothecariorum Credito- 
rum, in bonis vitrici & mariti multiplici jure 
munire '»nb gcgrunbtr f09.cn. 

gHtflio III. 

5 1 QCle n>(r bann glcidw maff<n fur rl&ilg 
taleen bafj bie Verrii ^ormunbere fufe clnrmc# 
fagbcf juris retentionis gcbraucben/ober bocfc 
v in concurfu Crcd< torum, per fupradedu&a,rtn* 
bern «orjujiefjen feijen/ wrbcrtft aber/ fan fub 
ble dRurttr Mfj juris retentionis, in bonis mari- 
ti.twgen jfrrtg rinbrfngcn* beblencu GlofT in 
l.un. C. otium ob cbyrograpbur D J. communi, 
tcr.m l.divortto.^.donationet jf.folur.matrim. 

II Ac iu jure expeditum cft, quod uxor loco 
pignoris & hypothecae retinere polTit, pro c;us 
donbus tk juribus dotalibus, bona viri, un- 
quam libi hypotliecata.Grammat. dtcif 92. n. 

J 4 /9. Et J ilon.iu item Scrrusu. num.? J.lnfitt. 
d. Aciton. notandum ait. fcihcct, quod uxor , 
cx tacita hypotheca, poifit mortuo viro, fua 
propria autiioritatc , & «blquc licentia Judi- 
cis. remanere in reteutione domus, quam 
cum marito inhabitabat jure familiaritatis, 
tanquam uxor, idem Jafou, in l.fi non /ortem» 

$.ft centum in fin. fi, d. condiit. indebu.Dzc.ton- 


QuART^jjg^ V 

JiLi49.num.i}.& ciijil.ni. ”**• »• h°* ctum * * 

firmat, ampliando ad bona paraphcrnalia lunc 
retinendi potcftatem, virtute tacitx hypothe- 
ca. Cavalcan .in t ra8.de ufufr. num. 201. Moli- 
enat d.retent. quufi.xo. ubi poli Decium hanc 5 
l uggerit cautelam, ut id faciat uxor , antequam 
harredes vel creditores mariti apprehenderint 
pofleflionem. Confentit Hartman. Piftor. ob- * ' 
ferv. /07.ubi dccidit,fuccurrendumeflc uxori, 
fi fcmcl polTcflione ceciderit, vel ab caluerit 
dcje&a, modo priufquam alius occupet bona 
fele declaraverit, quod velit retinere nomine 
dotis , vel paraphcrnalium folum bonorum. 

Idem tradit Dee. confil. 232, n. 2. &con(. 40 o.n. f • 
S. Cum alias jure tantum familiaritatis polic- 
difle credatur j accedente autem declaratione, 
caula poflclfionis mutatur, idcoque tanquam 
creditrix polTidct, 

Et quia hypotheca tribuit jus rccincndx 59 
poflcHion is, ut eftcafus»»»/.yicttm venditor, iu 
princ.fi. d. c vi#, l.t. $ perfervum.fi. d. 4 cquir. 
pojfejf.1,1 .fi. d.fdlv. interdici. Sequitur inde, te* 4 * 
iam Privignis vel eorum Curatoribus , hoci- 
dem jus tribuendum efle. Quiaper lupradc- 
du&a, etiam privigni, hoc in cafu, hypothecam 
habent in vitrici bonis. 

2$nD ttdlbcr €>fk#2tapr/ btr^lnbnr 4« 
3 }crmiinbtr/ bcralt blcfc aub jfjrcm 0clr <ri5|?c 
©lirtt ecditt: 2ll<f6nmn fic folcfofjtanquam 
in lolutum accepta fur alijtn bcfialitn : QDcU |ic 
c$tu ba« «ut>or jbntn g<f)6rt$ gaveftn. 

mas autb nubr gcfagr tvtrbcn/ba^ bcc 
0flcff^air«r in fraudem aliorum creditorum 
Mfc @ui« ben Curatoribus bberlafftn/obgitictj 
folctetf na* feinem Mralf offcnbartm talU- 
menrb(f*tf)tn. 

Jullc enim exigit, qui maligne non exigit ; 4» 
qui vero quod fibi debetur, recipit, nullam 
fraudem nec dolum facit, l.nibiLiSe. d, R. lui. 
l.fi non expedierit.6.$.fi cum pupillus, cum 
d. bon. duth.judtc. pofitd. ubi (i pupillus, ante- 
quam abftincrct hxreditate paterna, quibuf- 
dam creditoribus folverit, & dcind£ bona ve- 
nierint : ac quxratur, an repetitio Iit ? cxcaufa 
id ffotuendum, Julianus ait, nc alterius negli- 
gentia aut Cupiditas , huic, qui diligens fuerit, 
nocear. 

Quod procedit maxime, ubi cxculTio de- 41 
hirc.us nondum cft fada,IEauchbar,M.a.^.9. 

Ciail. x.obf.xf. ruun.u. &es texr .ini pupillus, 
fi. qux tn fuud. Creditor, ubi Scxvola dicit, 
quod alii creditores 1 u x negligentiz expenfum 
facere dcbcar.tcxr.io / qux fiitndum ff.eod. 
tit. ubi dicitur, qui pecuniam accepit, ante- 
quam bona debitoris pofTideantur, quamvis 
fciens lolvcndo non efle, recipiat non timec 
hoc Edtdum : libi enim vigilavit. Ad idem cft 
text.in l. xtt Prntor.i.fi debitorem, fi.eod.tir. & 
tn L debitor. S de fepjtanomb. & in /. Jammu. $. 
fin.infin.fi. de pea i.ubi dicitur, licere credito- 
ri vigilare ad luum conlcqucndum. 

^werbe b<fotvcg<n 0!|<»bcrgaab gUi* 
pro 
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pro folutione fcreftinitione ejus, quod ipfis 
debebitur, oberbarfijc je$«Iien/ba i fit )U tnefc< 
rtr fitfccrf)(l(/ & ad jus retentionis fundandum 
gefeticljem fo fonben t>otb oli nitbt bttfpurtni 
»l< folebe »on ben creditoribus , prarfertim 
fimplicibus, vel tempore pofferioribus , je» 

flrtttenobcr»mbge|Ioffen tttrbtn mfge.3ngt» 

f< 6 en btft ©uter per ca.quzad fecundam Quat- 
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flionem dcdu&a , nu6nmer btn Slnbtrn tmb 
ber ®&e ' StaiMnlhW mft jfirtm ©m erfaufft/ 
algentjiumblt* jufldnblg oter bo* nit brp ber 
©rllenQuarftionaufigtfufiri/atiff» menml ta- 
citae hypothecae Jure ptrfiufftet fepnb. Quem- 
admodum, &c. Actum iu Collegio, ben W. 
Februarii, Anno idqi. 


Con filium CXCII. 

yj/vt* nepotis non excluditur ah tpfius patruo, fedpmjurtfucctdit. 

CASUS 



f Nno ty 9 1 ein £&« 
i mann/ itiner -Oautiftaretn/ 
j eme ©efjaufuug / beneben 
setell* anbern ©utern ufu- 
J truftuario, tmb bet)fii!licfeen 
jlcgiw ®nb uerf*affi : iSBif 
bem2ntiang/ ba|jfbl*erna*i()rem iob/ tm« 
berumb auff fetn Legatoris ©rubet / btffen 
Js tuber obernddjfle (f rben feDen foUcn- 

® arauff Ift bejaejrcr Legator balb iob» t'tr> 
fa&ren/»nbf)atbefa<itenfemen © tuber ala et» 
ntaen Srbeit ab intellato fnnrerla|T<n. tS oleter 
<?rbenun,'f>ar|iwen 6d(>ne/au* juglet*cn 
©rben/naeb fetnem iob qtfjabt / bcren etner 
tioebtmfeben/Deranber aberau* ecrftorben ; 
»nb ift blfetn/eine elntcje iod’ttr lucccdirt/ 
teeldie naeb jbrem Job/ aHe Jpaabeenb fflafe» 
runa > auff jfire ne* lebenbe Aviam ®tmb 
©roSmimer trans ferin. 

QCtt'1 nun obvermelbre ufufruftuaria, nniu 
nte^rau* verfterben/ btt® ber ©epfa rolfom» 
It* geenbee. 

31« wurbt gefraqi : 06 erftbename Avia , 
Ittit befagtem if>re« (f nef lina Sdaitem no* ie* 
benbem ©ruber / iuglei*/ln cbvcrmelien je«t 
geenbeien 6cpfiall*cn ©utern etbe/cber von 
jjime gami exdudirt teerbe ? 

I, 7(. D. 7f_ l C. 
kQrmnacfjroir Decanus »nnban< 
Jbete Dodforcs ber Juriflen Faculldt/ 
\i)<ieme(net -Oofitn . 6*ul juld» 
Hnjen/ freunbtll* erfudfcr merben/»cn (iferor 
gefetliem Cafu.unfer tn fXe*ten wolgegriVtbfe 
SKeiimng |u ^abnrjubrfngen/ fel*eeau*iu 
©efurberungber ©ereeitlgfrff/tn frfnen reeg 
«bfilagenfeae: 2la IjjbeneBlrmtnfermbet- 
fambleten Collegio fclerron reiffll* dehbcnrf/ 
»nb anberft nl*t beftnben f innem bann bafj Me 
fn geba*iem Cafu benante Avia, mft iftrtn 
5ntfllnd Saetera ©rubet/ju (trleilgen ©d» 
ltrncrblf*)uiulaffen/bbcr baran )u glelcbem 
2lm&eil erbent&ue. 


® arju ®nl bann furndmblt*/btfea Umtq.il 
ttttl erftangeregee ©uetr ber maritus feinet 
©(cfraeven aOem nujili* rerma*f: 3 l|o ba< 
®tjen*umbiglei* na* tef Teftatons fecit» 
gen ableiben/auff fettaen ©rubet felqenbtt auff 
befltn 6 d(in/uu* metier auff alie tjire <?rben/ 

& ita confcquenter,auffbtft Avum retbtmdf» 
ftg femmen/ #nbtrjiifmittirtniorben. 

Si enim legatario hzres Tcftaioris fu b fi i I 
tutus Iit, is legatum hujufmodi, ad heredes 
fuos tranfinitnt ; hoc que fit jure confohdatio- 
nis per quam uluslruuus morte ufufiuctuatii 
ad eos redit, ad quos proprietas luccclbvd 
tranfiata fuit,NicoL Nealis , i* irati, i trsnf- 
mifi. Sof t, num * 4 - Surd. cnfil.103. ». 10. &e, 
ubi Bart.Ripam, 8 t alios allegat. 

Quodque proprietas ftjtim d morte Te- ^ 
flatoris fuerit fuccelTivc tranfmiffa, apparet id 
ex co: quod in his,quz ad I. eredes tramifiibi- 
lia funt, regulariter cedat dies a morte T cfh- 
tons.Cyn Barr. Angcl. it communiter DJ. in 
Lun. §.in uovifims.C.d. C olus. teli. 

2 Jnb bifed i|I nt*t aBeln jenfaitqtbrufer maf » 
fent ben qemetnen Ote*ren gemdfi / for.bem 
au*»nn»<tffenll* be§ Teflatoris elgenrlicbcr 
®iU jeoeefen. 3 n®tb<ncfungfelb(qrr felbfl 
bcrbrbnet/baiflrftetgrffluter/ni)* ber ufutra- 
dtuarix «bletbem auff femen SSruber / btffen 
Slnberobernd*ffe(Stben foUen feflen OTun 
Ifl foleber Q 9 ru»cr nf*t mefir tm leben/bnnb 
na* ari)ti|0 bf gebnen S^Uenito alltreq barfur 
luftalteni baf |umal/ Me gtnanbte Avu.roegen ^ 
fiired lfnc(el</ex parte, blfcd betflotbnen ©ru» 
bert /re*e enb ndifle Srbln fcije. Eo quod in 
Legatis it FideicommifTis, nomine hxredis ve- 
niant etiam omnes hxredcs hircdum-Bart. in 
I. Tilia, §. Titio, num. 1. ii ibi Bald in fin. oc 
Paul.de Caftr.n«m. 1 jf.de Ltg. J. Alex, tonfil. 
fo.uum.iMt.}. Dec.tonJil.S97 • «*"• *■ P "‘C 

tonfil. it col.o.vol.s. 

©Ictbr alfo jum ©tf*lufi obflefeenbe De- 
cifirit. Atium, in Collegio no!tro,bcn B, Mar- 
tii. Anno itfjt. 


Confilium CXC1II. 


/ ?(, D. 7(. 1 . c. 

Spuriam ducens, qua alias non laborat infamia, nihilominus tvthiaddigliUlet 
debet, d nurner. 1 . 

Spuru etiam ad dignitates admittuntur. Inum- 6. * 


i/o 'Fartis 

Ststutt Jt Spuriis 4 d di?nitita ntn idmuttndts jlnlhjjimc MCipknds funi. 

anumer. io. i * 

Upstimutus Spurius mbUdifftr! i kglimiisuturotilmis innmij. 

Fadi fpccies. 

0 ift wnlangfltn fyn Pal*ott. tiMfiurut i*p.tt.u.it-&fi<n- P*«. 



^3* wib 0raff< 

; dtmnann / txfj .0. SXdm. 
9 \«<b*Gf<ur p. nad> Nm 
ftta trffc* QB<ib Mr* 
i «ibfcbtn/ |u antacr g(* 
’ ftbrtmn/ ttmbfto mtf dnct 
Sttamen* Anna SRaria 0 . txrtxurarfy/bic wn 
•Ocrrn @ gcittgffn €omm<nr(tft<nbct 
8)2. bcrf ommtn/ fo rr ncbtn anbcrn jftnbern 
imftr bft) Qrltfab«&a 9 B mh 2B. tc\W)\ttt »nb 
fclbigc vif ifl&rbei) ticb tm Gtfclofi/ »nb bip auff 
fctn 0rcmb(fd>3cttMdNn fclnmif loco concu- 
bina gt&abf »n b traftirr. 

Wun fff In «ofacbabrc* BtridX * Gratf Sta- 
tutcn ®ud) dn <pa(? juftnbcn/ fo alfo lautcr \ 
guroffftn/bafjauff SRontag bcn 18. Decembr. 

An.1589.wn flrin »nb groffcn 9 tdrb«n ifnfy dll> 
glicb «nffc&lofJVn/ bap blc t>nc(j<H<fcf J^mber/ 
du<bbfcf<(b</foftd)mlrbcn fcnfgtn wrforura* 
((Kn/foflm vott fic an jtijo tm Otapr/ oflcr gunfff* 
SKrificr obrr 2Ulftr fcpcn »nb ft*«n/alfb vcrWd# 
bcnrn In Qrn ntdjf wd«r gtbraucfcr nc<& 
t) ol)c r in 9 va&f gtfrjf wctbcn m dgcn/ k. 

QBann U bann bd) ndtbfl crncoKrrdi vnnb 
<rfd}r<nC&ur^frnui(]erit/ 9 vd^fm/ bnb anbcm 
Gfatfdmbrcrnbtft* naebbtbtntfcn 6a&«n®of* 
Icn/ Db benannrcr Grarr^mmann > Wcwdl et 
ftcto rotf dncr/auff«6alb bct $&c gtborwnptr* 
jon wtbeuraf^nn (Srafff obfgtn Statuti fcrrncc 
ju 0 (affdmbfcrnyvn Q^urgtrlfcfxn Dgnitdtcn 
julatT<n/obctab<c ganqltd) abjufcbafftn fot? 
3 ii<b »tr Decanus tn anbcrc Do&orei bcr^u* 
rifTcn Faculrdt gemdner 0 o&cn Gd?u( ju "Su« 
bmgtngunflfg crfudjr iwr&m/frfcrbbtrcm t>n* 
panbdfdjc tmbfa bcn SXtdJKnwolgfgnSnbfc 
Dcciiion jucrrfjcilcn : 2(16 (jabtn n>lr in vnfcrm 
9<rfamb(cr< Collegio f)i<wn rdfflid) dcliberiw 
«bcr anberf?ni<bt b((inbcnfdnncn;bann bap an* 
gebeure^ Statutum auff ^«^cnnKrrtgcn $ad in 
fdn<n tt»cg ju jiepen/ fonbcrn bilmcpr bifer fyxx 
0iaf(2imman^ falcb fdner vnjcpinbw/ 
fdndtt $prtn2(mpribd(cr wrffcpcn / jumat)! 
frinen Qualirdicn »nb tragcnbcr 0<lcgcnbd( 
na(b/garn>c[ ju mcbrcrn Dignitdccn promo- 
virt t>nb fcd|>cr fidgcn f 6nn«. 

S)ann vrflUdbcit / wrmdg ber aDgdndnm 
fo twl 0 <ip. alg Jtaifcrl. SXc&rcn/ bringr <t io 
nigdi fdnen ^aAtpdl/ btc ftcb mic tmcblttbca 
9 >dfbf)!un € dnlaiTcn / ba alldn fdbige 
fonflen ipun vnb (affentf ^albcr gure^cug* 

nu^ paben 3n maffen wtr bann gar nicbr jmdf* 
kn/bann bap mc^rgcfagdC ^)crrn feranimb/* 
manu* jcijigc (f pegra» fur jpr ^crfopn / ficb 
jcicrjdc jucbrig '®ol tmb crbar wrpalrcn 
lplos enim fpurios nec fa6ti infamia labo- 
rate, conftam eft opinio Interpretum Juris, 


%m e ap. infamibus d R.i.ind.k egregie hanc fen- 
tentiam contra Hartman.Piftor. tuetur Jacob. 
Thoming .decif.4t ubi u. jo. notanter feribit : 
Quamvis bene multos in eam difceflHTe fen- 
tentiam animadverterim.ut fpurios velex dam» 
nato coitu natos.turpes & infames eifc exifti- 
ment: negari tamen non poteft, Azonem, qui 
primus hanc opinionem invexit, quemque o- 
mnes reliqui Interpretes, exemplo avium, 
quas Regales appellant ( quarum unam prae- • 
volantem, reliquz omnes catervatim fequun- 
turj nullum caput luris ad ientcntiie iu* com- 
probationem adierre. 

Etenim utelcganterD. Auguftinus diftinS. | 
6f. can. undecunque ait : Undecunq; homines 
nafcanturji parentum vitia non.fc£tantur,ho- 
ncfH&falvi erunt: Semen enim hominis ex 
qualicunq*, homine, Dei eft creatura. Et ut D. 
Hieronymus feribit m cun. nafa di 3 . dijhnfti 
non in feminibus fed in voluntate nafcentis 
caufa eft vitiorum, atq; virtutum. Unde i bii. 
in cdu nunquam, D.Chry foftomus inquit:Non 
eft omnino nec de virtute,nec de yitio Paren- 
tum,aut laudandus aliquis aut culpandus. Satia 
perverfum,ait D. Circgorius, & contra Ecclc- 
fiafticam cenfuram efle probatur, ut fruftra 
quorundam Parentum voluptatibus , officiis 
fuis quis privetur, quem fua culpa vel facinus 
ab oflicii, qui fungltOr, gradu non dejicit, m 
(an yeg.D.Hieronymusait: Dominus noftef 
J cfus Chriftus voluit noo folum de alienigenis 
commixtionibus, fed & dc adulterinis nafei : 
Nobis magnam fiduciam prarftans, ut quali- 
cunq; modo nafcamur, dum tamen vcltigia 
ejus imitemur, ab ipfius corpore non feparc- 
mur, cujus per fidem membra eifc&i fumus. 

Qui fpurios minus legitime procreant, cul- 
pam contrahunt illi quidem, at filius non por- 
tare debet patris iniquitatem , nec ejus odio 
pra-gravari. Non patris nota filius eft macu- 
landus J in Jin. d decur.l fi quis iu fuo $. 
Legis. C.d . ineff. ceftam. I. crimen paternum ff. 
d.poen. & id luculenter admodum probat Pa- 
larott. c. /f. 

Juftitianoftradebeteffcfplendor fcu radi- 4 
u$,& quafi imago Juftitiz Divinz, indcqnj 
quod Divina: Iuftitiz non eft conforme, id in- 
j iftum iniquumq; ccnfendum erit, at Juftitia 
Divina quemlibet cx fua, non alterius judicat 
perfona, neminem ob alienam culpam gravar. 
Unde redie Piccolomineus Philofoph. MoraL 5 
grati. t, cap.33. concludit: cx redlo Judicio 
rc&aq; honoris cognititioncconftare,per vi- 
tiofosconfanguincos.viri probi honorem nul« 
lo modo minui ; nili ipfc erroris & vitii prae- 
buerit occationem. Cum vir bonus non te- 
neatur 


)gle 
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neatur reddere rationem, nili eorum, qu* in 
iplius polita funt facultate; ac cum dominus 
fit unufquifq; fuarum afiiomim, ad quos fo- 
tum pertineat honor : jure optimo non per al- 
terius, fcd folunt per proprias aiftiones,homi- 
nem honore & vituperio dignum judicari de- 
bere, 

* Et porro, quod fpurii etiam ad dignitates 
admittantur de jure civili, multis probat Pa- 
lxortus, d.lrddt.61. &; firmae hancce fententi- 

t im ipfeaicr Papinianus, «1 6 d. dtmr. ubi re- 
fp ondet : Spurii Decuriones fiunt, &idco fieri 
quoque poterit ex inccftu etiam natus. Non 
enim impedienda cft dignitas ejus, qui nihil 

* admifit. Nullum autem ininceftuofocft deli- 
ctum, quatenus r II inceftuofus : cum non fuo, 
fed alieno malolaboret-A/.C de natur Ubn. 

7 Ulpianus quoque, is i J. $. i. i. tit. i. D e- 
csr. lequcntia tradit : Spurios polle in ordi- 
nem allegi, nulla dubitatio cft : fcd fi habeant 
competitorem legitime quxfitum, praeferri 
cum oportere. Divi Fratres rdcripserc. Ccf- 
lamibus vero his, etiam Ipurii ad Decurio- 

• natum , fi fini vitx honclhe, recipientur. Nec 
eft, quod quis dicat, & tamen legitimum fps- 
rio in caufa pari preferri. Quippe, in dtgni- 

% ratibus nobilis cum ignobili concurrens, prae- 
fertur plebejo, graduatus item non graduato. 
Et tamen hoc eorum famam non gravat. 

' | SlCuim bnnn tln fpurius fclb|{ 'ocrmJggi' 
«ttatt EUrcbrmr ad dignitates fontium fan. 
21» iturti no* otnfgtt/ rinem fottfi efctlftfcenr 
•olocrbtemrni onb qualeficirttn SDiunnian 
Ctiungung allir&anbi r^rlitbm 2ttttipfir fmt- 
Ctrlicbfrtm / ttann tr gl(ld) tinc/aufTfr^alb 
*>« ff ^ccrjf^lrc ( bod) fonfl tfcrltdji ) Jotbirt 

• |U Alldjtn fiijirr : Cum licet talis uxor infa- 
mia quidam fafii gravaretur, ea tamen mari, 
tum fcqui non pollet , quemadmodum & a- 
liasmarituspro uxore non tenetur, per jurd 
VHlgAt. 

SBKI nutt >ci;( aufetfujntt maflm, Mt fpu- 
rii utriufque fexus, haud ulla nec etiam infa- 
mia laborit<n/& per confcquens (u cjjrl idjctt 
aempttrn/ oirmig gentefner Oitttrtn gqogfn 
toirbrn femini. 

I# 2i« oolgttfursanbit fjfernttft/ baf tir to(. 
Ccrrgc Statuta obit £>rbnungin/ barburd) tm< 
fOlbirS bu fpurii fdbft / obtr boet) jf|tc uxores 
vel mariti prxgravirt/ btfdjtotflrt / onb oon 
<t)rlid)cit Ximbtttn aufi.jtftfclolfm toerben/ 
ftncliiumO jucb aflcfn non bimn jiioirntir. 
rfin/ fo veri Ipurii obit naturales jtnnb/ and) 
quoad omnes effefius Juris btr jeftalt gindnnf 
tonb batfuc qeljalrcn mcrbirt fdnntn. 

1 1 Etenim llatuttim Juri communi advcrlari- 
um, quam ftridlilfimi cft accipiendum , nec 
etiam i x identitatis ratione extra iimites fuos 
protendi debet, Brrt.in l.fi ver#. $ dt vir»./. 
filut.mdirm. Angel.in oonjii.no. niif.fluu- 
utm foprddilUim. 

Ia Statuta etiam in dubio inttlligcnda fune fe- 


cundum propriam verborum fignificationem, 
Tufchuslir. V. concluf.pt. Et etiam ftatutum 
odlofum, quale cft id. quod fpurios ipfos, co- 
rumque Conjuges propter deh&a alienat , 
(nempe Parentum ) punit, inprimis reftringi 
debet, Roland. a Valle confil. 7/. num. 64 . lib, 

I. Bald. confil. 411. incip. domi ha Lbdimd in 

».p. 

Daftrobaim furS S)rlrt jufctll(|Ttn/ bafj < 1 
fold) ftatutum, toiUttS rrn oiicforlidxii Sln< 
betn rtbtt / ctuff gtgtntotrngtn cafum liblj 
ntcfcr aujU&in 1 mtil niimblid) fnn -fptrm 
©taitammanS <?fteftan> itidjt mcjjrfiir 011« 
t^tlld) juf)<a[ren / fonbirn in folenmori forma 
& authomate Czfsrea legitiniin/ natalibus 
rcftituirt/ difpcnfin/ & nominarim )f)c 011' 
fdmlbtgt impfdngmib onb grburt/ tBturfel 
onb -UittnatUgung / i&oitbbann fit fici) mtl 
brm JDmn tetan Jmman otrfwtraif) / oon 
ibraiiffgefiubtni otrillgiy Onb abgnfan/ fil 
aucb in bli if)t( toiit ce/ onb feiai.b btt rtdjt 
cbifttbgcbornrniiutt itfirbt onb gtfe«i tooc» 
bin/ tmtbint ilnfiung onb ©rbetn tap nun 
fllnfurrtrfittf)<liibfct)n/ oon manqlub barftir 
gtfialtni/ onb j(jro foKfc ontljrrftfctgtburtivt» 
btr In : tuMbauffcrfinib rutinis 1 nod) |on|l In 
fcfn onb rrtorge cnbcn onnb ornn 1 nld)l 
n.ufctljnlig / otiljinbtrlid)/ nod) |U fiunt . 
fedmtad) obit txtflUtttrung furgifialiiH / 
netbfiibimtinilnlgtn toig (uimgcltin/ fon- 
tem ju ollin ibrlldrin ©dcbni/ ^lanMungin / 
2embiirn/ ®urbin 1 Wutgirricfcrrn, otrfamb» 
lungcn/ 1« fit) I11 Silfl ; ober totlilldlin feran- 
bcnonb©«t)ini juonb liugilaffcn rotrbrn/ 

«Di onb jeMefjt/ Dortfiril/ redit onb giridmg> 
feii/ glcfd) antern ifreHctriu 'Pirfcnnt fabrn/ 
fid) and) brf aDrs firrner ntiofg grbraudun 
onb nuffm foOonbmigi/ oon oUirnuttiglfd) 
baran ongftm/ onb ongifjlnbirt In adtoig / 

Onb ba< alliS bio btr Wom . ^alfrrlidjtn tUfa< 
fiflai / enfir» allirgndbigflen Verrit / fcbioe» 
tir «mgndbonnb flroff/ onb bariu cfncr nui< • 
micftnltdjnt fcBtoibtinPccn/ ndmbltd) fiinff* 
ilg aSarcf lotlgs ©olbts moirmcfbcn- 

Sftun fnn nlimanbKlcugnen quod verbum 14 
bntf)llld>( Jllnbli in proprio fignificatu oon 
binlegitiminin nftti wtflanbrit toirbimoud) 
foldns biforis birSrfadjm nlrgifctibinfonn. 

2Bnl fonfltn btr jtaifirl. <D?afi|t. fofili onnb 
ntad )t/ crafft btnn filbn fpurios rcftituittn 0 
Onb mlf jfmn difpcnlirinfdtmm/ ab inferi- 
oribus qui ftatutum tale condunt Ottadiftt: 
tnmal bit barauff gifign flrafoirtourditout' 
bt. 

Ac fani in interpretatione ftatutorum in- 
primis attendicur Itatucntinm potcftas, tan- ' 
quam efficiens caufa, indeque,fi ftatuentes 
non haberent potcftatcm, fi verba fumantur 
in hoc fignificatu , id cft. in nnftro cafu, de le- 
pitimatis, interpretatio fieri debet, ut potcftas 
in caufa efficiente adiit , 8t fic fecundum quod 0 
ftatuentes potuerunt ordinare, (Jcmiuian, 
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pii ire c ffe Spurios vel Bafisrdos (quor- primarva jura natura: , quibus 01 

im Principis beneficium &j>oteftas } ) legitimi nafccbanrur. Angel. em i 

1 in cffe&u a legitimis differre, ut sit Uefin. Ancharan. coujil. 401. num 


unfit iy.num.i.rerfprmb objlot.it cmfil??*. 
3 . verf. fed iUud ftetutum. Tufch./i/. I. concU 
ii». Hineque Fulgof.cwr/f/. 1jP.fubnum1.n2- 
dit : Verba generalia fiatutorum nunquam 
comprehendere es, qu« non funsin fiatuentis 
poteftatc. 

* 9 ©0 wrtf mim fto «od> luhridwn ibtft. 

t<n Mrumb Mf t-cgmmarioncs frfunNn/ ,nt 
> ttt -Oiebllm iflcribirt mrtflu b«< 

itiff M< ifcrrt vnf&alMgc Jtta. 

f<r / quoad cffr&us civiles , Dfntn / fo tn bet 
<?{>« «eboren/ oflcrbfns* 4 Irttb fcpfli/ *nb Nfa 
<8«f(fc»cTb / fo j$ncn we »n<&clfib< ©eburf / 
(inrgtr ftK($(dc jure fcilicet communi, velfto* 
tucario ) jujicfjm Inoebf/ ntcbt mcfjr jumrgcf# 
ftnbabtn. 

Confiat enim legitimatos per referiptum, 
nonampliire cfie Spurios vel Bafisrdos (quor- 
sum euim 
M nihil 

Imp. tu *uth qui b. mod netur e§u. $.bi igitur • 
Adeo, tu Legttimatus non poffit deinceps {pu- 
rius ab aliquo appellari citri injuriam. Cra- 
vett tn prine. Palarotr .d.fpmr. cep. 

* 4 & eleganti dicit Paul. d.Cafiro, in l.fin. C. 
^ de bis, quiven.etet.impetr. quod Leguimatus 
fecundum veritatem dicatur legitimus, fecun- 
dum fidionem iegitime natus, quem refert ic 
(equitur Natta, confil. 634. num. j. Lex enim 
publica & Princeps ( qui efi Dominus legum, 

& Lex viva) naturalia quidem jura tollere non 
potefi, in iis autem, quz juris funt, facit verita- 
tem non fidionem, ut loquitur Barcini, it 
f «i. f.ff.pro empto. 

•0 Sicque Alexander, confil. e.num.q. & feq. 
Ub. tradit, quod fi legitimatio fiat in cafibus,dc 
jure pofitivo, vere legitimus quis per legirima- 
tionem efficiatur, inprimis ubi tertii jus non 
latdttur, quod fit, ubi non agitur de fuccelfio- 
ne, fedde habilitate circa honores , poft Ca. 
ftrcnf.& alios Tufch Ur.L.c»ncluf.2ij.n. tj. 

Ml £t legitimationis natura efi, ut non diffe- 
rat leguimatus a Principe, prout fi cfTct legiti- 
mus & naturalis. Alex, ennfil.fi . num. J.rerf. 
i itent probatur. Ub. 2. 

Item lc gitinutus fpurius refiituitur ad ho- 
nores, ita , quod non dicatur turpis perfona , 
ut fit locus querela: fraterna:, quando frater 
turpem perfonam infiicuit, Baldus confil. 363. 
qturuur. num. i, libr.j. Imo ; fpurius legiti- 
tnatus dicitur de agnatione; & confervat a- 
gnationem , ac non potefi amplius dici fpu. 
rius. Alex. confil. 2. num. 12, ubt nutem Pofiil- 
U. Ub. Im 

Et quod iegiriinatus nihil differat alegitb 
mis naturalibus tradit Mex, confil. 1S7. num i. 
Ub.j.& confil. ut. num- 16. hb,7. Et quod ope- 
rctui; quoti Icgitimatus mlvl d (Terat a legiti- 
mis. tradit (z pe allegatus Alex. conJH.70.t1. 4. 
uerf fed tis non obfieutib. Ub. 6 , 
g 4 Legitimatio item operatur, ut perinde legi- 


gitimjau habeatur, »c filcgrainl n 
& rctrotrahitur ad principium, pr 
rcverfuseft a capti vitate,(cfnper fingitur fi 
in Civitate, Angel. coufiL 4 oijmm, 4 . Item p 
txotrahicur , prout legitimatio per fubft 
matrimonium, ut non differat a legirimr 
Ancharan coufiLtJj.nuin. t. Imo nihil d 
i legitimo legirimstus, Ancharan. dconfiLnj. 
rtrf ftt undo dtxi.Wcx.confil f.tckj* 

Et procedit, five Grfarper 
per alium legitimer, Cafirenf. conpl.4iV.2i 
urf. ceterum. Ub. 1 . Quodque Comes f * 
nus, etiam pofiit legiti/rure hJios Sa 
tradit Anton.Guetta. confil?;. 4 p 1 
fiipfi Laici, exifiant. 

Ac legitimatio Caeferea it fupren» I 
oris abfiergit omnem notam , & 1 



fponfum Marquardi Freheri, quod exu 
terConfiha Academiae Altorffinar. con M 


ia 


Mi 


confil.462 num.iMb.t. 

Porro licet legitimstus non fit Ibamus* 
re } tamen, quoad effc&um efi vere li 
Alex, confil. 2, num. im. in fin. Ub. r.f 

hil differat alcgitimtMBe naturali , j 

pariter Roman ,coufij4. & torf. 194.12. (3 
V er [ultimo. 1 

Ac itidem , quamvis fpurii , ex < 
coitu nonlcgitimentur per fubfcqucnsfl 
monium,lcgitimantur tamen per rcfcriptuS 
Principis, ut habetur in cap. per , venembiltu^ 
extrn. qui fil. fint legitim. I. qui in Provtnci q 
Dtvutf. d. rttu nupt. uutb. qutb. mod. 1 
legitimi ^.fin. /; 

Corfirmat hanccefentcntiam noftra... . 

cxuyaj 

ubi multis dcducit.Principem Privilegi^^^P ^ 
bentem, (puriorum & illegitimorum omnium, 
fine liberis & tefiamento morientium bori; 
occupandi & confifcandi : vigore tamen 
Privilegii confifcarc nonpofie bona cujj 
ex Presbitero,cum Concubina procreai 
peratoria tamen authoritate rite legitimati 
Si ergo hoc in cafu, & quoad fifei fuccd* 
nem legitimati , pro fpuriis non habeJ 
mulio miaiu id fieri potefi in cafum nofin ? 
tuti. e 

SBeldjem afltm n«(b/ *fr baSf9l 

petTlefbcn / cbangciogtn Statuturi ^ 

^)<rrn ©ta« »2lmman/ ober ftlntr &&efr3 
l(Wj n fit f •CMiiberlfib/nnb aujf fctbiqt in fdnett 
ntq qcjojen/fonbern »flmc&r/ba manefn*fbe» 
brtarren twlr/ t<erbur«t «In ldbliib6fair* 
*«i'cn fimfttr stringe ©efa&rgtllur^r/ rnn^ 
«Inrnjtbcr obt>«rf?anb«ne 0rraff gtfbr^ 
berr / ober anber ^)ng<l«g«n&efi cr»«cf t axrba* 
mSditt 

Adum, in Collegio noftr©, b«n 8. Martii, 
Anno 1^51. 

Con- 



. tu * 


* V3. 

Confilium CXCIV. 

Verbum Uber ure, ttltbigcn/ propriefigoi/kat, exim/rc aliquem ab amni cura, la. 

bore &expen[is.\ num. i. . 

Emtor tenetur ad proflandam cautionem, ft locoprem liberationem venditori a 
fuit creditoribus promi fu, (jr hoenullo modo vel parum [afficte nter facium 
fuerit. &numer. S. 

3B<mn<intrtae0<liim$o§(ntrtri& an t im SaufffcfjiUtng/ ic. grnonw 
mm/ rnangeffgenBab/fw/we tontralhos M QRAUt im auflFffetgen ge* 
tttje/obman #<n narfj (finget wtgrung frfcfeeinen&cn 2U»gang iure- 
fundtttnwb suerflatien fcfjuleig fept. anum. iy. 

Btllum pr o effu for tuito habetur . inuro. 49. 

Fericulum cvichonii eafus fortuiti, pofl fallam venditionem, ad emptorem 

JftUat, i num. j+. , ... . . , 

Sufctpiensfuper fe omnes eafus fortuitos non tenetur de mfouto. d num. 01. 

Onus a Principe tmpoftiumreputaiur pro cafu tnfolno, ejphocin eafu venditor non 
tenetur de evtUione, anum. 84- , 

Utrum venditor iit fertigung/ WI& 6ann jQffif gnugfam* [attsfalhon go 

fcfjehen /eon fidj juge ben fcijulOig/ ottt/ fa&le ere ni$t c(jdc</ ignie etf* 
roae oorgegalien tetrben meSge. i num. 7*. 

Jfuac /10 quomodo competat vendit ori adverfus Emptorem . i num. 76. 

CASUS 

rbtrnommen/tnb bannengero eerpgiftrfl tro* 
ben/ Nfrlbtje o(m< beg -Cnrrn 3erf bufcrl nttu 
ternenegele/ jubeiaglenrnbab|«rlltotn:f»ga« 
btn botb ntcbt aUtln Ne.ameroeftne V. Credito- 
res ben J^ertn -Berfuuifer / tne man auberfl 
ntefcetreigf/rmb igre J>ubt©urer tu goget 
SBegrung auggelfge fonbetnee fetjnb anet ron 
jgnen bie rberlge br(n rnb jtreinelg iuufene 
©ulben/bem JJerrn 23erf iufftr gleietfali in 
gefitt valuu / rnb ndmbliet ber 5 [>u [cr ju f fl. 
erfiaeree rrorben' erelcbe ft aber gteubmcl ali. 
balbdi 111 abja{>lunq anberer feiner fetulben/ 
rfttrenbee/ ber tioffliung 1 tenl bfc Creditore* 
bai ©elr gueerllltg atu)(iiomrmn / bargegen 
quittite/mb bie alee obligationes ffetauggehfn/ 
ei folle beefoleten foluuonibu* feln begdnbl- 
gtirerblelbengaben. 

Jlliaberin Anno ilSij. bai ©ele tribertini 
auff ben recbteti rnb jenigen valor rcducire tuor. 
b«n/ gabenmitrlertreil ntcfct aDein eellete ber 
btm Jfjettn ^frxlaien angemlfeiu »nb ron jgme 
(n ()of)<r iregning bejaleer Crcditoten/ben£ er» 
Wulbln/ erelcbe r<m raoen. Jjaup 1 -mm 8«' t(n Scifiuffer/unberm furtrabfiner Bbtrmegia 
Mrenb rerjlnfung fecba 3agr lana femur rnb gtn #! -, unlelbenlicten laelion/rmb bafi gcburenb 
tnaufffunbrliet (nngdnbig gflaffen nurben / toJ,pi CDWn tum angelanjl/tnb jfcme mtereebe» 
nact rerfeteiuung berfelben aber / jebem tfieil i> C occfTen gcerogee / fonbmi ei t)nt fteb 



5»l)affccm 5pcrr 'Praela^ 

ien rnb gefambten Convent b<6 
5 tobmirbigen ©onrtaujjT. ^ittr 
-JH.C V.ronSu «PfiegtrluE-in 
Annoi6x 1. ben 11. Augulb. fetnen 3 f)ctle an 
bem ©uif) A. ofjnfertn beo S. gelegfn/ nielefctn 
«rbem©ott«fiauib<ra(i iu»ot in Anno 1819. 
»nb alfo ju b<r jeir/ba beg ©elii (laiber notb a|. 
IMfiigurtrriAiIgtciegtnufcn/ laul ber 05 <i)- 
lagmieuuin. 1 rmb 19096 fl.n 5 .fr. i.gl. an< 
Sffefclagfit/ rrab apooo. fl jufauffen qeben / 
rnb nm ben ^ errn ^aujfern blfctf jtauffftSil. 
lingi balber ficb bagin verglfebeni bafi folcbei 
auff neehflgefoljeenMjrtini. gegen teurcflieher 
tbergaabrnb elnaneisore unj/ aBer rmb fcQfd) 
©ueg laueeenber Documenten/ 9iegt(Iern/;8r« 
barruober ©aal-iSiietern/ rnb anberer noeg< 
aunbfgen iSrteffiitixn iSrf unbenraueb aneref. 
fun.j ber j)ubereganen an guicr gangbarcn 
? 3 Begrungi gaefoUen alfobaar erlegernb be< 
|a(le trerben ■ auggenommen 3egeii taufenbe 
©ulbin/ irelefce bem ©oiei.^Jaug T.nnbge. 


freij gegen/rnb jugelaffen fetjnfoBe/ mieror. 
aujffunbung eine* galben 3 a t) r0 < bocb jebei 
mali nurallclnben fjalbenigeil/ ali benanbelicb 
jooo.g.abiuforbern/rnb refpcftiv. abjulegen/ 
aDermaffentrie ber befnregen auffgeridjee erge 
T. J£)aubr R.cccg fub num. 1. feenei megrern 
3nngale« augaeifee. 

QBieiroI nun ber J^err pralae rnb fein 
Convent, laut beg ben lj.Novcmb. gernaeber 
auffgereefceen anbcren T. Rcceg/ fub num. ;. m 
Jlbfeblag ber rerfrroebnen ©aarfebaffe ©ed>« 
|e|xn%aufetibr©ulbin@. S. gmg.gefjulbm 


aud) benebeni jngetragen/treil berfelbige ron 
ben erbebeen A. fauffieSftlfng bieobbebeueet 
ijooo.g baarfefcaffii OteU/rnberanbem «utg/ 
ber 3ra® OTieeibln ronN ju Ober R.« 7«» fl. 
beggleieben bem JJanniSonrobR. ron S.ju S. 
1500 fl.©o bann ^>ettn ^anni W. V. £>bet. 
Smpemann ju W.ioo ii. abgeldgei bai ebge* 
baete e $ra® ®ienb megr befageen ^etren 
Setfduifet / beti ber SX6m. jtaiferl. 'Wajegdr / 
rnb ror bero goei)l6bllcb|len CKritfc#. J^egragt/ 
bie aubete beebe aber ror bem Xaefert. tanbege» 
ticfci in ©ebwaben/ rmb ben nadjirag ange» 
T * f4* 


Consilium 

dxn a i «m SteAi* ntgm mprxliirtn gar 
nldtf febu( 6 < 3 /bc®orab;bI<nj«<ltn/ Me brp Mfem 
Contrsd gegen bec fdblfdxn ERiritrfcbafft 
trtfprocbtnt Hkrrrtttung/ fitb afltln/ auff Me 
getto (nlfdit Xnlag tnD Kitfetficur terlianDew 
•ucb Defttegcn ten ^lerren Jfduffern iooa fi. 
In (anbtn luIafTm/Da* erbirten gttfion njotben : 
©ottll Deroitcgtni DlttfformrffrtrfbrNmDa» 
mff Der ^)en Berfdujfer felne* ftug* tnbKtdl» 
een« Defio mefcr tnb fltlffer geficbtre fepn mdge/ 
tbct nadifolgenDe Glag . Punden auffuftrH» 
<fcenG5erlcfcf/rnb retfcflicbe fundamcntalifdje 
Information clnjutyofen. 

2II8nJmblli: Sdrba«(?r(Ie: ®ef(Det 
JfJeri 33erfauffer/in Difeit ©orgtn ffefxn mug/ 
<rmMueln<fanffrlg ton einem obetanberm 
Creditom/ oelebe Da* OotiejiauS T. ttellct 
WetDer»lefneni«ooo fi. gtnfi. ©dmlDen ju» 
Dejafclen «uffftd) genomtmii/ Der CESeiafjIung 
(wlber inquicu tt t>nD angefaefieen ««Den ; £>l> 
cr wefcr ju feiner 23erfid)crung an Da* ©cete*» 
() au (i Mfhtegcn Cautionem pro indemnitate 
lubegcficen 

gur Da* XnDcr ; £>i j(mt nide Det Jjert 
PraljttmDfelnConvcmiibreoI tregrit Der am 
5?aufffd>illtng > (n (ofiet iUJefirung erlegeen 
a ; ooo.fi C8aarf(f)a|fr ntaiigefcfjen/ Dafj tem- 
pore Contradtus, Die Miun tm 3uff|T<fgen ge» 
vefen •• 2(1* and) ittgcn gleuDindffigcr retif De» 
1 Ti. D. 
gmitud} tt)(r Decanus 
tnD anDett Do&orcs Det 
3uti(Ien Facultie bep ge» 
mdner'^)of)tn©c(iul|ii'Ji'i. 
bingen/ gropgunfitg erfuete 
motDcn/ vber (fetor gefepre 
fadi fpecicm, tnD Deto bengefugte funff tnbtr» 
fdjftbltcbt ^ragen / vnfer fn (Keetnen naolge» 
gninDir* ©toenefen/ juert&cllen/itft aucb fel» 
Dlge* fn fefnen retg abfcfcla.jen foBen. 

3l*-f(pnDtonin«alle In angcrcgfrt fadi 
'ipecicangejogne ©diriffitti fielffig abgelefen/ 
aucb folebe/ttie niebr itentgti in «pia fadi (pccic 
ftd) DefinDenDe 3mb|i4nD/r<tfftfd) critoge itor. 
ten/Darauff etfr Datin Dei) Det (Erflen grag an» 
Derfl nifbf eraefcien f dnbm/Dann Daf Die ^Jetin 
Suffer j(nen tterwtefene tnD jubejafilen auff 
ficb genomne nSooo.f{. t e?fnf? ©cbulDen cf umal 
Detgcfiafi abrtcbttn tnb jutermigen fdwlbfg 
jepen/ Dafj Det^err Serfauffet tnDfefne i£t» 
DenDcrenf(alDjeDerjef( gefiebere/ rnt tnange. 
foeDeenterDIelDen. jnbeDeucfungfiir* ©rfie/ 
Det jtauff R-ccefj fub dato Den u. Augufti.An- 
no i <i i.fo Det) Den Adis ntfe num.l. marquitee 
auirrucfenlfct» fn fi* (die i Da§ jenljt jjfnf» 
©dwlDen / melebe Der £>err iBetfdufftr Den 
Stduffem afTigntren / tnD felDfge auff (id) ge* 
mmmen/iturDe aDgerteDf/aucb tmD |old)e lau» 
eentx obligationes gefcDtge ( tnnD Den -Otrm 
jUufftrn tDeranntote iterDen fcUen tofe Dann 
luglefd) Det anDer dvaulf R-cccfr de dato Deni 
Novcmbr. geDadnen 3aJ)t* mu fidi btlngt / 


CLXXXXIV. *ff 

Imitet ©dmlDen Det 2Bneeri(anen t Den nad> 
jtgfgtt9Bt(rting erfdxmenDtn abgang jurc- 
fundiren tnD luetfiatien fcDulMg fttje ) 

giitDa* Wrine : £>b mt(t itolgeDadifet 
JJett Pr*laiDefuge/Dem Jpetrn Sertdufftrn/ 
negen Der terfprodxnen ©rtur ®efirepung ge» 
gen Det 9t(«ttfd»fft/trt anDetn Df((ero auf ge» 
(ianDenen «traordinari Contributionen tnD 
SfnguarrietungemDfe am ^aufffebfllfng nod) 
(InterfieUIje toooo. fi. fampi Dem Intereili 
totjiijafeeni oDet aDet nfdjr tllmtfjr fcbuIDfg 
fctte/ttefl folcbc Eaemption / ton Dee SXieier* 
lebaffi nfetn iitetfieDen / fid)anDetfel 6 fgeni Dep 
folefcem (tutxtHellfgen R<fl/ in Capitali mte 
iooo. fl contrnntenjulaffen. 

Sur Da* 23ftrt< : Qb aueb -Oerrn JietfJuf» 
ftrn/t(tDanu DtmfelMntcn Dem Clerren Prj- 
laten/fn etnem tnD anDem l Der oDet|e(lten 
©lucf tnb Punden DfDtebmdflige Satisfadioit 
Defitc(tn Der jfauffsrleff aDjundelgen tnD Dtf» 
tttgen /Dfe noeb (eraufi fcbnIMge 9000 fi.fampl 
Dem tPtge(alien naetben mugen ? 

$ur Da* Sdnffie : QCfe tnb tteleber gefiale/ 

8 : quibus remediis fivc sdiombus, tnoet er* 
melten JCJenen Pralaten tnb fefnen Convent 
auffbenSaB/DaDen DenfelDen (n ©uee iud)f< 
iuerlangeniDfc@ad)im ©eanb Dtednen* am 
fid)erflen anjugrefffen ? 

K- c - 

Daf DleJ^ettit ^duffeneiooo. fi ^fnf ©dml» 
Den/fn 2lDfd)lag De( ^aufffebfQfng* ton Dem 
JTjerrn 3etfdufferntDernommen. 

Jlufittelfbem Danit fetrner ertolger/Dafi Dfe 
JDettnSdufferofftitolgefagien tertii 33erfduf» 
fern Dffet ©ebulben (alD alfo frep (umaeben 
tetDunDen fepnD/Da( er Deremttegen/gang tn» 
«ngefo*ien tetblefDt: Dann folcbc* Die proprie- 
tdf ftiobterflanbenem etfien dCauffReceJ gefeg. 
eee ftote/auieturfenlid) mltfidjbrfngedal* Da» 
felDfi angeblngt/Dap Dem £enn jiduffetfdmDe» 
lld) auff j(n laueenbe/tnD Den ^)ertn ^duffern 
tDetetlfite obligationes nle alietn tDcraneitote/ 
fonbernauebgeleDlge iterDen follen- 

Nihil autem magis boni fidei congruit ( 1 
quam in pnftari, quod inter contrahentes eft 
adum.l i.f. J. pjft. I. ixtrnplo in pr. i ■ .1 Sin. 
tmpt. Et ex vendito «dio venditori competir, 
ad eaconfequenda,qux ab emptore prailiari 
oportet, l.lnlunus ij-i txir rndif.ip.fMtt. 

Ac quoq; verbum geleDIgt i fivc liberare 1 
proprie fignificat eximere aliquem ab omni 
cura&folicitudine, labore & expenfis, tidio 
atque incommodo, Rcbuffus si l. libttstitnii 
vnkum.47-iftrttp°f<t itcifil.)4S- 

Verba itidem in conventionibus polita, ) 
prodriclunt accipienda, & contra promiffo- 
rem interpretanda, ut is, quam cfficaciflimd fit 
obliridus, 1 . vrrrnivi jf. i. psilis, l.qniiqmi 
sjitingtnis.in pr.i.f.O. I. «ir. usfsn. C i. itm 
prsmi/.ubi baid.»,ie. ^ ^ 



2)6 //PaTITIS 

* £( m.iximc fi mens contraria non appareat* 

tunc verba ad improprium fcnfiim trahi mi- 
nime debent. Mantica de toeit.& ombif,.con- 
rentitit.llb.e.tie.s.nllm.ii. 

Vei ba etenim in conrraftibus probata, in- 
tclliguncur cum pleno eifcduiBatt inl.Sefen - 
uri in pr.ff.d.re judicet. 

©o ifl fur« Jntitt/ nftbf juinxfffltni bann 
bnfj bttbtrfm* Contrahenti tKcmung gcwtf (/ 
««foIIbtr^errStrMuffrt Oifer feriter 6 dml< 
Mn t>olb ttuiTtt oller ( 9 <|abr/©ot$ viijnfpratb 
gcfti)t/au<b immtftrljtn fafl/omncnuuic in e- 
ventutn bi|jorr< vtnrtiftn onb aUttMnq* fdjab» 
lep gtbetiten wtrWiu nxlcfctt jumal ipfs mate- 
ria fubjrdh , & natura hujus contractus tlujj' 
J rrutftnlitl’ mir fitb bringf. Et funt verba Con- 
ventionis, etiam ambigua, (qualiaumen hic 
nulla apparent) fecundum naturam cirjuflibet 
contractus, fecundum materiam fubjcfiam 
accipienda; quia hoc tacite aCtuin intcliigitur; 
BalJ.in l.fi repetendi. nem. a. Cid d. and. ob. 
c.tuf nani ipfa natura quodammodo loquitur, 
hiem Bjld.ttnf1.230.num. 2. lib. j.& hoc notat 
etiam Raphacl. Cuman. m l. domni td fin. d. 
domn.infell. Alea conftl 37 num 2. & 3. lib 
©ann mtd wtmoj (uubtburrt iXttbrcn btr 
JUuffftbiUmg 1 oCtt wad man an (tan btffen 
btm Adjfct gtbt/vnb ju(>anb<n flclr btm 25 tr< 
t Mujftrgtaigntnwrbtnmui. Emptor enim 
nummos venditoris facere cogitur,! ex imptt. 
11. $ inpnmis ipfum e.ff.d.ott.empr. 

2 l«!|Iinevitabilitcrjufcbll<ffcn/ t>of / mantt 
brt jRcitiffer/toon bcm Strf Jufftr/ an (Tarf brjj 
JfomfffdJtUm<|«/c(nobfr tntbr ©tbuldtn pbrr. 
nfmpi/tr alrltbtr mafftn foltbtr ©tfcultsrn 
$alb/ Ocii jittf dujftralltrMng< liberirm forq» 
vnb attfpratblop snmatben vtrbutibrn fept. 
r ©0 lang autb fohbti tiltbr gtfcbldji/ fan 
btt 23 <rf aujfcr ad traditionem vel traditione 
bifia.ju f <1 tjebiircnbrnStrrbjung (n frintn tvrg 
4iltjt|)allfni»trbtn: Cum ei femper competat 
eaeeptio non fuffieientis facti implementi. 

®aim nun bertebrer maffen M< ^)trtnXduf. 
ftrtifolibtbtfj $<t!ti JJtrf.tuffrrd rbrrnommt. 
tit Creditores ntdjtlu bADlqer qcntiqe bejaf>lr/ 
fonPcrit felbtges mtr betim 0 <lr obtr ftodjger 
(lalgerirn ©orttwvTrh bcrg<(lalt bt|cb<j)en 1 
baji fic baimt nitijr jnfriebertfrmi fonnnt ; fon< 
btrn btrttio ftcb brfitialbrr trrtagtn 1 vnb btn 
^)crm JJtrf tStiffrr inquieoteji r 6 un al« (fi ja btb 
Itcb vnb foimni btrtlt t>bi’tr(tatibntr majjtn fit 
J, 1 trm 5 vjtllftrt irdnum exempto vendito in- 
Itiatra adhunt pjfitn gcivungtn tvuPrn bn(t ft< 
cimnscbcr it>rcm Snfpretbtn prarcisc vnb jtbii- 
Knbtr majfrn nacbfommm ober botb ojfi itcl< 
trtvrlimrm jRiufferrfi frliirn ifrbrn jur g<nd< 
gt dc indemnitate cavirtn. Qucmadmodhtn 
& altas venditor etiam in limine contraftus 
dc evictione cavere tenetur, fi Iis fuerit mo- 
to. noviflime Johan.Mangiltius, trodt.de evi&. 
qutft.200 dprmc.nom & imminens lii vel e- 
viftio. reputatur facta. Alex. Raudcnf. an- 


Qu.art‘4. 

fiLf.num. #/. Ubi, Jun. unfil.Uf* 

num.n.hbr?- ► 

Tenetur ergo viciffimad cautionem prz-^|| 
flandam emptor hoc noflroin cafu, ubi loco 
retiilibcr 3 tioncm venditori a fui* Crcditofi- 
uspromillr,li hoc nullo modo vel fufScicn* 
ter fuerit faftum.arg. I. lultnnuf. lj. §. it tm.fi 
conrtnttit. Ubi relpendctur, fi convenerit , * 
cum res vemrct.ut locuples ab emptore reus * 
five expromtflor pretii detur, ex vendito agi ;|f| 
poffe, ut id fiat, 

Paria autem t hac in parte fanr, pretii expro- 
miflorem dare, vel fufeipere venditoris obli- 
gationcm.qua aliis tenetur. Nam , ut illo in 
cafu expromifior locuples effe debet: itain , 
hocncccficcfl» ut quoqj venditor ab impeti» 
tionc fuorum Creditorum plani , & omni ex ; ) 
parte liberetur, aut ipfi co nomine» li pericu- 
lum immineat, caveatur. 

Et fani,in bonx fidei negotiis cautio dc I# 
futuro damno, quod metuitur,utrinque prx- 
flanda eft, l.in omntb.4i,d.judie. Gomcf. rar. 
Ttftlnt . Ub.t.Cdf.ft. num. 37. Mantica, d. tdtu. 

& dmbigu. tonvent. lib. i . tu. p Gcedd. d. ctnr 
trdh.& comnutt.JhpnUt.Cdp.t.(on(luf.i.n. ip. 
&fiqq. 

Etenim in contrudibus bonz fidet larga Sc II 
uberrima fides contrahentium ex genuina fua 
natura requiritur, hoc eft, ampliores & ube- 
riores prarfhtiones rcquirnntur,ita,ut hic non 
ingufti juris civilis fcrupuli & apices, fedea, 
quz verifimiliter placita adaque ftmt, inter 
Contrahentes debeant a judice prudenti & z- 
quo attendi, $ fin. Inftit. d. ibligdt. qudtx con - 
finf.Et inde, ea, quz moris & confuetudinis 
funt ex zquo & bono exigi pofTunt, licet non 
fine di&a vel cogitata a contrahentib. I. fundi, 
i7 §.6.l.38,§,2.d.aftiou.empt. I.7. dt negat . gtjl. 

Ac ccrtc communis Dd. traditio eft, quo<t *• 
cautio quxdain fit extraordinaria , quz ex c- 
mergentibus caufis, &ex variis rerum figuris - 
oritur, &Hla habeat locum in omnibus indi- 
ciis, fed facilius in iis, quz funt bonz fidei, 
quam flridi juris, l.inomnib.f dejudie. Bald. 
cnfil.i7f.num j.vcrf.qiuiam eft Extrderdiad- 
rtd,ltbr.j.Tu{i.h.lit.Ccentl.t66,Hiim.j. 

obruo! tarfiir gc(olfcn merben mbditr 

btc ^Xrrnitduffirr/ fo ratione jjrcl ®or«* 
t.iug/fbcmc iu eurtm bifer £auff btftbtbm) 
mtr an fr (;rn«d)cii ligcnbcn ©uftrn/ mc^r Dann 
gnusjfam »ctfc|)<ir hoccc onere cautionis ulcbc 
jubr j <So feonb fic jcbod) auiFbal n> <• 

cin folebe mol claufuhrrc fcbriifrfidtc 
Sd)aMo^bdJrangoonfid} lu^cbcn fcbulM^/ba* 
rtnncnaik/ Ixn ^)crrn ^du^crn ubcrlajfmi 
f>o(lcn benenr, unb uon ibnen bunbrUib otrfpro» 
d»cn atrtcitai juiti fiiUbstJptct 25<rfi5u#(r/ 
Miiuunt obn «tn anMrn/ foltbtr Credito- 
rum molelliu ofte angtfptMbtn reurte/ fit 
tltrrit iltuifftrt ftlfiqtn atltrftfng* vtrntiRnt 
«idjvma fampilUitn fiofiinvnv ©tbahtu/ 
bardo 
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fcardn tr orr« fomtwn m6cbf / «mfcolbcn / 
vnt claglofj maebtn »oU<n. 

* I Hifce enim in cafibus , ubi fatis locuples 
quis eft, cautionis appellatione fola promifiio 
imelligitur, ff. fanamus. I d V.S. Oldrad. confil. 
410. Ubt. $ % ubi quod cautio nuda importet fo- 
lam promUTionem Se obligationem line fide- 
juflbrc; quod procedit, (i profertur ab homine, 
Signorol. conjil. 114. num. 2. Rccc. confil. i. n. 4. 
Idque ampliatur, quia aflccurarc oportet per 
obligationem promittentis, ii idoneus eft; lia 
minus idoneus Iit, cum fidcjuftorc, Ja f.m 1. 1 . 
in a.not.num.7 f.qui fatisd. cog, 

Quojlto II. 

* Q 5 rt> MfHranbdn $rag tfnixit »lr glddxr 
wctf? onbcrf? nidjf fcblkfltn/ t>ami t>a**<rnj6g 
** allcrOictfwn aucb txr uarArttcbcn waubfdr 
fclb|?en/Mc £crrn tfduffhw nxgm Ulljubocb» 
erte^ren baaren 2h&uffr* / a!« aucb gkidxr 
n><if?/au(f fcth A. 33 nbm&onen btja&lfcr©<bub 
bcnftalbcr&cm £<rrn ^erfAufere dncngcbii* 
tcnbc Jbtrag jurfcun fcfmlOig/ au(b foMber nad) 
proportio» rnbgufcjoj (aufcnttr ©otrenge# 
grn 0<ntn fo crft cero benanrcr -CJcrt Jkrfdu* 
ftr< cmpfangf n f*m<bn« nxrtxn mftffc. 

S)arju fiir« € r(lc 0if<« bttwgr/ In bem 
fk In btr Jtauf#* abrcblubnum. i.fVirfcatf 2 \* 
fcittctN 0 of ju A. 49000. fl l» fcbulOcn 
iu 60 tr. g<rair gurtr gangbarcr ianWaxjj' 
rung jubeja^Ien »crfpro(b<»' ul|o confcqucn- 
ter autfott Oairwliticb<ra(r« juffdgm angefan» 
gene in btm -0- Oiom Otcicb vatarene/ nic* 

rnaln ab<r ullo in loco perp^rua lege recipiriC/ 
fonCet» wgciMjfc tempora valuta, in fdn<B 
iwg eefepen. 

14 Sane lingula verba contradus St Inft rumen# 
ti pe. pendi debent, ut Bald.«*r per illum ttxt. 
in l. lella.iol. 3 verf txpudiftts ff fi cert. per. 
Si verba conti adus debemus diligenter per- 
ferutari : quia funt forma, que dat clfc rei, cui 
neque aiiquidaddi, nec detrahi poreft, Bald. 
in i quoties qusfi.ult.col.t.verf, &ex boe de fuu 
& legstin 1 . 

17 Nam verba contradus habentur pro tex- 
ti tu, cui magis credendum eft, quam glo(fx,OI 
ddxd.co»fi.afS. num 6. Bald. conf 343. n. 4. 
verf.&detfio. lib. 1. Se interpretatio prxfcn- 
pta, qua: colligitur ex tenore contradus.dicf- 
turefle textus contradus, & ideo ab ea non 
eft recede ndu.ur idem Bald fcribit.i»/. ex boe 
lure.n.f.tnfi>i.d.luft.&jur.Cixvcit.conf.io;.n.2 
tS Et quidem verbj contradus ideo ioprimis 
funt infpiricnda: quia nemo prarfumitur dixtf- 
fe, quod prius mente non conceperit. Nam 
cor datum eft homini ad lignificandum Deo , 
labia autem ad lignificandum hominibus: Et 
vox eft inftroincntum voluntatis , & tntelle. 
dus rational s, Bald. in 1. 1. ex transmsjfa n 2. 
d refttr.fpnl ac indf , quod verbum non Io- 
nat, non videtur quisquam fcnrirc. Bald. ton- 
Jil. 440 num. 1. ver fi f retorta id quod Ub. 1. 

Et voluntas hominis ex vcibis apparet , (i- 
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cut facies in lpeculo,proindcque a vorbis con- 
tradus non eft recedendum , Bald. conf 102 • 
n. S.tnfin. Ub. 3. nam & certitudo verborum 
declarat certitudinem intcliedus, idem Bald. 
confil. 4fo- n. 1. Ub. 3. & illud dicitur rffe cla- 
rum, cui verborum proprietas defervit, Akiac. 
deprafumpt. ug.s.prafumpt, 4t . 

Sicquc adcogoofcendum quid , qualiter, 
quantum quis ex contradu Iit obligatus, vctba 
contradus perpendere debemus, 1’urpur con- 
fil. 473. n. 20. Nam in re pcrfpicua, quz ex 
verbis conftat, argumentis St conjcduns opus 
non eft, nec debet id, quod verbis exprinvtur, 
difpuutionibus controvcrrti, l. ille aut 1 Ile. §. 
cum tu verbis, d. legat. 3. Nam infirmitas eft 
intcliedus omittere certitudinem vci borum, 

& fcqui conjecturas, Bald. in l. continuus. §. 
cum itad.V. o. 

Et porro verba, quod St jam fuprd in prima lo 
quxftione didum fuit, in proprio figmhcatu , 
naturaliter item Severe luru intcUigenda, ma- 
xime in contract ibus , nec item improprie aut 
fide exaudiri debent, ut copiose icnbit Cra- 
vetta, confil. 444. num. 16. & cnnfcntitMan- 
tica. d. tacitu & ambtg conveni. Ub. 4.1.33* 
num. 19. 

Debent etiam intelligi, ut quodl.bct ver- n 
bum,& minimum, aliquid inducat in favorem 
ejus, pro quo fuit expreflum , non autem ad 
ejus larfionem, / quod favore. C. do legtb. poft 
Bald Dcc. St Cra vetiam , Mantica, d. tracl. 
hb. a. tu 12. num. 27. 

Nec unquam receditur a propria verborum 1 1 
fignificatione , ut proiniftor minus (it obliga- 
tus, Ruin.ca»^/. 1 /l. num. a. lib 3. 

iftun feijiit) folctir QBorc / gure / gaugbare 
(n afloxg tongrrerfcrrr QKiinij 
unb Qikrr^/ubiiaprimis fecundum l. i.ff.d . 
contrab.emption perpetua «llimatio adcflc de- 
bet, gar nicbr ab<r/»on Cero/ *cx erlicb 3 arcn/ 
DorgtnxiwrTemporal-CWiin^/Camlr man bo 
(lancig kfn @ui t auffnvnocb oucb 0ulbrn fur 
0ulb<nau§(d^en/oCcrft<b<r(((b ocbuftm bi« 
iaf>l<n fd»ncn/iuMrm<rcf<n. 

Q5B<lcbt« f5r t>a« Xnbcr / in gcgcnnKrffgem 
8 jU Crf?o m«br ftfl» grrtffcr/ nxtf cif Drrt C«r 
J^Xn 23crMuftfrdnfoltb0ur f Juffiicben hin- > 
gcgcbrti / fo Camalcn Mc 0urcr no& n> 01 fciicr gc# 
nx^r/flucl) Mt 3 )?tim}cninr<d?fcm ^Dtrrb wr* 
febobm/ um b crlccb rauftnr ©ultxn r xfti- 
mirt obtr gaourbigi morNn. 

Conftat autcin, quod ex qualitate rei ven- jj 
duar, itein ex qualitate pretii infpici oporteat, 
qux pecunia fu promilfa. Et fic hxc verba, 
gangbarc £0?unijen/tc. intclligenda funt fccuo- 
dum valorcm Si qualitatem monet/, qux pro 
pretio legitimo & a qui valenti haberi polfit. 
Goedcn confil. Monet. confil. 7 7 . 

Et quod verba ambigua in contradibus, ^ 
fic debeant iiuclligi, ut res data: xquivaleaot 
acccpri$,& pretium rei conveniat, tradit quo- 
que ioibucUonfiUibS. num.30, Ubt. I. Manti- 
?! «. 
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ca. d. t.tcit. & t mUg. touvttn. libt. 2. fit. 4* 
riHmer. 77. 

Nam ttlids xqualitas non (erraretur, Re con- 
ventio traheretur ad eum c.ifum, quo alteret 
conrrahcnribus enormiter lardi pollet , quod 
fieri non debet , cxp. diteBi. rap. /utpftum. 
tdp. ex multiplici d. deetm.l.fi id quod. m fi e. 
• ff.d.nfc. vrxrfir.Mantica.d l num,y>.& fcq. 

Quod item ex qualitate rei venditx , ut SE 
et pretii quantitate intelligatur, quid a&um 
fit, tradunt pariter glori Dec. & Bart, ita l.fem * 
per 1« flipuldtiomb. d. R. /. Angel ni I. i/wtr* 
ijuid Afttmgrnde, h prine, ff d.V.O. Alet tax* 
a 5 fit. t 6 . V6t. 4. ubi ait , quod fi vendo tibi ii* 
brum decem florenis, & non dixi, deqmbua 
flurenis : ex qualitate vaioris aliius libri id artli- 
marideber, Hrane.Aretin.rex^/.d n.y.ubicon- 
fijluit.quodincontra&ib licet ex fignificatio- 
ai ne verborum comprch ndereturaliqua res , 
eadem tamen inclula non cenfeatur, fi attenta 
qtialiratc pretii non fit verifimde, partes de illa 
fenliric.Mrfcjrd. d probat, conetuf. t24S.num. 
ri 6 .&/tq. ubi pltircs allegat. 

Surbas Stltrr ifi otiti’ jubtbmrfm/ bttf/ 
WTtlM bcfi jtauffiReeef/irt itum, 4. btr T)crt 
25 trfdu|Ter mactt gtfcbbt / indefinite, furem 
Ditflfovbcr Me 10000. fl rotlttetmff }}rr|lnf. 
ftiitg acfltlt / iiecb bever qtrotjit / em JJrrrn 
Jfdufftrn ©dnilbm juiffigniren. 'ffieil 
»nb obtr foltbe ©etmlben/ ber autem ©de ge< 
mtidjt vnb init rtdufltbrm -Stflanb anerrl? 
nld>r/ bunn mu guiem ©tlt abgtlfgt ober bt« 
laftltrptrbctt f otitim 7 lt« l(lf>ftraufigiiugfam 
fuwrmtrcftru tv.ts ter OJftinq (talberbett bifim 
Sauff gtnttim obtr abgcfttmbltt reorben/ baft 
ndni' IttbfdbMe rttbt mite vnb ttUbt botbqe, 
ffaigrm ©orrm fem fdlm. 3 ufi ilrfadjm 
foltbtrSauffitbilltn.t gtgm triten Jmfjftbulbmr 
Meta fetat bjfiffltl? gttufbt tquiparirf nttrbm. 

Pariii atontift autem eadem eft difpofitto, 
l.i.f.d leg /.Anan confit. 27 itum. j. Alet. 
confit. 17. numer. 3. Rotnun. confit. 129. licet 
mjgn*. 

16 iJBeltfceditimSlefttn/ 00 * mtferer ba&cro 
trffbtlnrr tvctl lu tem miVrn 'Xncfifubn. t. 
bffftbrHtb fjf btr /Jerrit Si dterfetn/ non bcm 
Jperrn SfrfJtqf r ibooo fl f tfjrtibrtftr 
ftbulbcii tn abfAlagSrf jfttttffjbWfngdrbod) 
bcrgrftalr angtnommfrt < baft te artu bortmber 
(etne rotret / ete ctufF ©olb obtr gtmifft» Va- 
lor btr nJ?U!it)tti / obei iinff atwln: 3 J t' nnab. 
lofiitn 3fit(i .tcrfdjr.n tt berp<r;7trS - btp (t>l. 
cbtrSbcrqabwtnbatmabm Vtrblrlbm ; nmr. 
bm uber barmtttrtliu oftr tn.be uuif©oi» 0 . 
berutnit(fm Wiint; Valot , ober uujf etulitm 
bitubfmiftlidjtn Jtttfi ut|?tlt fei)!ii‘tlcrr 5tr< 
fJtiffer folcter 3 ,n P Rumm n fiflbtf Debitor 
bletbm / boc» btc 0*™' SRAirffer itim bltftlbe 
9-'o(len tn anber reeg rttlt buattr gangbartr 
9tti(bd'3Runii|ub<iu{)l(ii vnb erffettren ftbul. 
b(g feqn follcn. 

SBtlit vKJorf/ ©angbart £Kctefcff Diurni/ 
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biportri aBen Jwelffitl tlnweg ntmmtututil eitv 
malble (jodjgtilutgttie fectftitiiiaiwtib iict- 
nibiffitgerfitmultii Dvtttbe-tUiungtn iicmmm/ t 
ober barfitrburgtbtti Cotffen. 

CZBonnberooiegm bt(e tOooo. fl. gut ©de 
fetjn muffent al« tttitbt fold)t6/cum otaumi de 
contraria mente nuLlibi appareat, jugletcb oon 

bem ganr,m XauffiebiUinj retmerdt nxtbcn 
mtiffen. Qnraquicqutd pi aditatur de parte *7 
idem etiam przdicatur de toto, arg. I fi unum ■ 
ex fjmiliA.lHpr.d lrgor.j.iibi Dd. potnTimum 
quando & partis & torius eadem ell ratio, I tfui 
proturdiotemj 6 .fi d prart/raf.Mattb.Sttpbani 
itt Du1lell1cdlut1lltb.2A0con.11um.13. 

ICabtt) bann btfti 111 atut jutum meti/ tug 
bfcinbcmcrllen 2b|<bieo gtfait -2bort / gutr 
guugburt ®efirunj/ per verba, guugbatc t 
Dittid ■ SDiim?/ 1« in bcm aitbcrcn 2tbfctfcb tu> 
ffttbcti/cxplicirt tmbflutlid)jui'cc(lcj)cii geben 
nturbe t auff ttus fur iiSicfjrmtg eber ©orccn 
muitgctjaitblct. 

£>ba>ol aticbbie Tjcttn 35ctfau(fcrc Itet) adi» 
gnatton bifer tfiooo fl |tcbaiitftcmc*enlitctt 
vcrmeifctt laffcn molle ba nuit ©olbobet jcm 1 f» 
fc tixit tc Ipcctcs jiter|l jtiat tcrbunbcn gernef t/ 
fc volgt bocb mdjtbatuu§/b,if m.ni beo fbldicm 
jtauff atiffbcn vngcml|T<n»n beiaiebanulii ju- 
ficige angefangene QOcftrt gcfc||Cti/|oiibci n fol* 
d)cs t|! vnjn>ciffciilld)alicmbarumbbc|d'cl)cit/ 
meti tlc t)crmd\,iiiffctoctmog bcr ctiKJi attlfd* 
2brcb,nicbf aufFgrobeisotftngcbanblc!/ fon< 

ter 4j4000.fl.an tOfucut ftir |bld) crfaulft ©ut 
jucrflancn ocrfpiocbcn/barumbcn |tdjf)cttta, 
eber b(Uid) auff ©olb ober anbcre gtebe eerten 
mdjtvcrblnbm rnollcn laffcn dfannem anbcrS 
t/ldn gememauif 3 ),’ung etii atibcrS aber/ auff M 
©olbobecgtmiifc ©ottcit (i.mblcn. 

Intertmabcr fetfiibbic jA JUffct citi, 
mal foltbe gtimme OJiuug iucmriditcn gebal* 
im gemefir/ bamif mati alie ©ulten abiofen 
f biiuen.tlGelebeb aber itt fetum tveg mlt foJcocr 
dlupifeciti ober vtljtibodj gc|latg>rcen djlting 
blfdiefieii fonttm. Id quod omnes Judicia' 
qutqiaiiiamcsulcrolubenecr fatebuntur, , .| 

l.t confiat etiam nunucaminoiietani babe- 
rc debet c luam iatniiiccam bonitatem. ifiiumt 
cdict. d.Att / f j 9 . b.jum fibeuCm. 

VttdectbHorctius conlidcraeus folummo* , ^ 
do, ut eft imaginaria pecunia, propt te non re- 
cipiat inc.mlc.am vel ettt inlecam bonitatem, 
rclpedu tamen cjtts , per quod contluuuur, 
vere tta eonlidcrari,dtctt]ut potefi, ut bonitas, : , 
qua de partibus pratdtcatue, etiam de toto, - 
qua de integrantibus etiam de integrato, qux 
de confiituemtbus,etiam de confinuto enuu- 
cicrur. Stcque cum uiuaitbus fiorenis in coti- 
tracrim deduftis, addi pleruuquc folcat, fo 
»ii ober vil ©ulbtii/ jtben ju ftinffjt(m bagtn/ 
ober io frtugtr gerattet / eeue ad cuidunba- 
cioaveterueileros relptci videtur. Surd. cmfi 
3il.fubnuM. 11. Chr, bciold. p.i. e0nf.j9.rn. 

*D& (tqq. 

35n» 
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ShbNfSjiro 1 quarto fdtfff bit fcrniacb an 
©dr bejablr 25000. ff. brmfff / »nt> bafj man 
|U3l<l*frfb(3tt tjafb atiff ^isr ©tlr jiJanMif/ 
au* fbt*<0 ju<rf?arrcn j*ufftg gcnxfjr 1 Ifl 
nt*r «rqiftcrta^ro juf<$<n/atofc»dlD«.Om 
23 crf 4 u jfcr btn $tm jUuffcrn fdbffbtwufho 
maffen/ 6<(Vd ©ur afltfn nx<jcn b<t $3cja&lung 
«ffli* alrcc aujf jfon crn>a*f<ncr Stbulbcn 
f <*u jflicfo of)nt»orb<n/ au* |bl* tmpfangc ©df 
alfo balb ba(jfn jjkrvenftf / jumal bk Sjalcr 
pr05.fi auDcrcr aRcfnung nt*f an3<nomtmn/ 
©bcrbamff jufiidxn bann »<(( frtne 

creditores fi* baraalcn 3uraW$ Der 0<f?alc 
abfaftgen faflen. 

jo Majori autem voluntatis certitudine frui- 
tur declaratio ea, qux colligitur ex variis cir- 
cumdandis faifti, quam qui verbis fit» l.rtpre- 
btndend.i.c.d.inftir. & fubfiitut. Dccian. con- 
fl. jt, num. 97. ve/. 1. PrucJtman.ce»yi/. z/. nw- 
mer. uo. Ub. 1. 

Ac in omnibus difpofitionibus & asioni- 
bus bumanis, Dominus & R.ex cft voluntas, 
cujus faicllitcs funt vcrifitnilitudo & conjcSu* 
rx, hifcjnerurftimancillantur verba, ut fcitd 
ait Vofc\\i.iUuftr.contror c.+t.nt. 

1 1 Et porro indubii Juris eft, quod in materia 
folutionis Monetarum exaSc obfcrvandnm 
fit id, de quo contrahentes egerunt, Granis 
(onjil ij /rb./.Gabricl.fif.d folunon.coml.i. n li- 
mer. 1/. Eoquepertinct, quod Juris noftri in- 
terprc. es ubique dicunt, id quod exprcfsc vel 
tacite a&um efle videatur, attendi debere Ioh. 
Aquila d.monet potefi cap 3. verf. Inde e ft quod 
Creditores. Tenor enim InOrumenti vel con- 
tractus ante omnia attendendus cft, 1 . ftmptr . 
34. ff. d. R. I. Petr. Wcfcnbcc. confil. jg.nu- 
mtr. 14. 

*Demna*aberbem - 0 <rm 33 rrf aufer Nfb 
©ttffcinimaniongefdfofrmiber fui* btjalrtt 
ajooo. ff fialber wfNnimb angtfcffcrcn / au* 
fcafi &l< 0 orien ron *mt t*il ju &o* gtrctirMgf/ 
fur^e^eben wctfc »rfla(0 fennb Ne - 0 <nn JUu* 
fete/fo bff<$ an|*«nli*c©wbci)f)anD<n' au* 

garmujlt* iiuffin fdnnen/ in conlcicntia Nfer 
ijooo.fi juucrbejTern |l<ijf»frbunben foelPuW 
fc<r - 0 <rr S<rf Aufer fctiicn Creditoribus fiflfg 
crfcntir roerben nt^*f 'ex parili luris & iquita • 
tis ratione jucfgdnftttt tnb rotber gufaunia*cn 

M f*UlM.p Etenim, ad rcftituendum omnes 
(une obligati, ubi hoc ex git a&us aliquis ]u- 
ftitiz comiTv.it rri vi jfiimma Aftenlis libs ttt, 

$ \ 19. Fr. de Platea 10 tr. d refiuut. inpr. Nemo 
enim cum altcrios damno locupletior fieri de- 
bet,idquc& ratio naturalis cuilibet homini in- 
nata fuadet, imo urget. L tum hoc natura ff.d 
condiit. indebit. Sufficit autem Ii inducatur ra- 
tio naturalis, tuneque non opus eft textu nec 
glofia, Za i.confs num.S4. Et hoc Chriftia- 
ni Charitati maxime eft concordans, ut qui 
pneipit , quod quisfibi fieri nolit, alii nec 
ipfc facere debeat, Bryn. d monet . p. f.uum. 3. 
Cuchm.r»/p. } 6, is 2 . vtl. £)<# aliti Me 
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JjKrtn jtiuf<r*au(binforofori tnfiln «n 9«- 
J)#litnt#n6<nffon(n/ ttunwjalbat» Came- ,4 
raha przjudicia be jeugen/ aQ^a tciDer biti teri* 
*eanf!aff f*ulWgcn ejuten ©clr$ fn ab(6fu«3 
NrCultcn/bejaliing ier tfaufffummtn/ ot»ct 
anbercr nambafftcn <S*ulbcn / ringb«l«nN 
o&cr tu bo*s«»urN3(e ©erf<n crlc^f / per 
Mandata fine claufula tmnb barauff crvolgtc 
paritori bef*db/ adrefulioncm refidui auge* 
flr<n3fivcrbcn/ Id quod etiam luris textibus 
& inprimis per / elegent er » 4 . S.i.ffd.pi- 
gnor.dQion. probatur, ubi rclpondetur, re- 
probam pecuniam non liberare folventem . 

Nec ut glofia ibi monet, folutionis accepta- 3 J 
tio impedit, quia erratum eft in fubftantiaU 
qualitate. Namque is, qui certat de damno vi- 
tando; potior cjufquc partes favorabiliores 
efie debent, quam qui lucum captat. /. non de - 
bet , §. tn re obfcura. I. nenioprddo.$. curulu - 
ero. ff. d. Reg. lur. Fichard. confit. 36. numet . 

4 . Yot. 1. 

F.tqnod in hac parte, btr/bcmt efnbjfcr ifi 
©ulbcnfuretn gmcnQuiben bcjablf/ revera 
in damno verfetur, lucrumquc pertepide ccn>- 
featur debitor, nemo nili afteCtibus obcicatus 
negare poccft. Namq; dubium non e (^patri- 
monium dici diminutum efle: fi quis partem 
aliquam auri vel argenti, vel etiam pridiura 
aliquod optimum, quod in bonis habuit, ha- 
bere delinat, & ita mirtusconlequatur vel ha- 
bere incipiat, quam ante habuit; Simon. Pi- 
ftor. conf. Ji.nnm.ro.& pdfitm. rol.e. 

Ac certe licet folutto naturalis & verus mo- ^ 
dus fit tollendi obligationis;attamcn qui ob- 
ligationem tollat, talis efle debet, ut folvatur 
id,quod debetur, iupt.lnfi.quib.moi.toU.obli&, 
l. p4nlus99.fi d.folut. I. cum quid f.& 1b1not.fi.' • 
d.reb. credit. & aliud cft folvere, aliud foiutum 
confiteri, glofl & Bart. in l.fpddones §. ratioci- 
nato ff. d.excuftut. Nec inde foiutum vi- 
detur , quod deterius folvitur. Guid. Papae, 
dteif. 49 3 • 

Ac quamvis in a&u liberatorio, communi/ jg 
or lententia haut admittat remedium, i.*, C.d, 
refc vendit. Verior tamen opinio eft, tam ex 
parte debitoris ; plus folventis, quam ex parte 
Creditoris minus accipientis;quamlibetlifio- 
nem ob errorem efle emendandam : nec etiam 
exfpcftari debere, an excedat dimidia partem 
ejus, quod folvendum erat, arg. Lt.& 7. fi. d. 
jur. & fdSs ignot.l error. C eod. idq; etiam in 
terminis tradit Arus Pinellus; 4 dd. l.J.part.t . 

C .4 n.?.&(eqq. Cod.de refc vend. 

tiBeKbc* Mi 1 n yy n »tt rt§ tm gafl befto* 
nu 5r fla» ftnotr/wcfl berefr obatigebturer maf* 
fen fret J)ttr Scrfdufftrblfc 25000. ff. nf*f 
abfolutc, fortbem ea opinione, flNcinung »nb 
^affnung angfiiommcn/ Dap <bcnm<Sfff$ fdn< 
©laublgtr |1* Damir »<rD(n beja^lcn laffitu 

©ofiarciJ au*3ltt*mdffi3C ©UtauMlISf 
mifbf 11^78 j.fbQBclAtNm ^)trm 2ktfduf* ]t 
fctbu ^nicniamn |u2(. an surem altem 0«ff 
Y 4 ftuiM* 


}6o 


Partis Quarta. 


f*u(Mg gcweff / oub ret(*< bcn -Octin jUuf» 
f(rn nt*t tocntgcr an guccr gangbarcr -Xdcb?. 
9Bums abjulcgcn fi* erbledg gtma*( / tc* 
(urna* fit gulbene »nb filbcrne ©orrcn in 
oberfiofen il'<()a nflatttt i at< blc (xtoorgr- 
(jenCe radii fpccics mtfr aujifiifjrit* m(t fi* 
frringr , ba fami ebcner ma|fm fol*< 2lu|jbfja, 
lungndbrtg/ (jo*»crbotrcn/bem bdnbtllcbcn 
2crfprc*cn jumlber/ an* bcm Jpirm 3er, 
fduffern iu eu|ferf?en©*abrn gerai*t/ onb 
barumb f raffi brrtlrs fteoben aufjgcfiifrrct er> 
fa*cug<burtnbcr maffen juocrteiTtrn flefer. 

40 lino bifero folle jugcgcn m*t irren/ roann 
gefagi irtrMii fblrc/ ba|i blc ©ciafilung' itue 
au* bletradmo obcrZbircnungbcfocrfauff, 
cenl 9 iit«/au|f tOiarnnl Otfi 1611. ^afird gc» 
ri*m / barumb blc ©oricn/ oon bcn -Otrm 
■fiduffrtn billi* m bcm valor ober 9>rtip erltgr 
nporttn ivit fit tempore adimpleti comradius 

gtgolitn/ bafiaii* btrialtrfelbigcr^dr omb 
/.fi. obtr fxtycr ocrf*oben lottbtn fdnntit. 

41 Cum unumquodque ccnieatur ui obliga- 
tionem dedudium , quatenus tunc fuit, cum 
obligatio nafcerctur, I./id qutbtnt ff d.fit- 
vu.nft.l.m Ugi.f. i. lontruh.cinpc.L i. i. 

1 ff. d.hsrtd vildU. vendit. 

41 Et verba dispofitionis ad tempus ejusdem 
referenda fint, I. Runl.a Polla, ubi Br. ff. d. 
tontrab. empt. Eiincqj intcllcdius verborum 
probatorum fumitur fecundum tempus pro- 
bationis, non fncundum id, quod poiiea con- 
tigit, vel ante fuit. Bald. tonfil. ti*. n. 1. voLt. 
Inde femper promilTa przfumitur moneta 

~ ‘ ufualis, 3 c tempore obligationis frequentata, 
Mcnocb. lib. f.pitfumpt. 7 6. Mynfing. 4. ab- 
fnv.13. 

44 SCaun fltrauff nlrb rrfllt* geaiutoorid/ 
baf) tempore contradeus, Ollb baber jfUuff bC> 
f*i(Kn / blt ©orien omb ttn gui ti rlngtr gt» 
gangcn/baun tempore traditionis: au* bl< 
emptiones venditiones , otrnidg f unbbaf rcr 
£Xt*icn / tanquam contradius coulenlualcs, 

f fur abfolut tmb pertedr ju$alrtll/fiatim, quan- 
do de merccdc St pretio certo conventum cii, 
bafpr bamt au* na* bifrt conftderation bcn 
•Cmu iitrfdutfttn no* cui nain^afftct aup- 
(Idnbig mere. 

Et etiam in contradiu conditionali licet 
effedtus obligationis lulpcndatur, vel differa- 
tur, nihilominus uroen mens contrahentium 
cft certa, tum de corpore, tum pretu qualita- 
te, Brun. d. maner dtcUttt. I.n. i.ui fit. 
Hocquc procedit etiam 111 debito, iu diem 

f 6 concepto, quodvc fututum habet [emporii 
tractum, vel quando folutio ad certos termi- 
nos fit dilata, nam tunc attendimus valorem 
contractae a principio obligationis , licet fin- 
guli anni propriam habeant foluuoncm.quod 
dilucide probatur, ptt c. tlim. drr. cum C*no- 
Mcn.txcr.d. ctnfib. Oidiad. um/jl. ar*. Brun. 
d.tidcl. declarat. 7. 5 >urd. confil, «/4. num- f. 
accedit fo ia. d. mone t. c a/i 40. 


©0 tff pro fecundo , bcctfl fclcofen aufge- 

fufrt/bafi C Ip orr< verbis cxprclTjs, & etiam te 
ipfa aufF gllt ©dr ge&anblCI/qu* exprelfa con- 
ventio aliis contrariis prefumptionibus me- 
rito przponderare: fortioresq; pratlumptio- 
nes minus validis praevalere debent, pn jura 
r*/j. 

IDaftcro nf*t auff ba< tempus contradlu» 
vel folutionis, onb tuit bcr 3«i blc @oncn gc. 
gangen 1 fonbcr ollmefir dntg onb allcln auff M- 
f id a*r JU^abcn / mao cxprefsc vel tacite St re 
ipfa bcp gCf*lo(rtncmSau(f intentionirt, gc- 
tanblcr/ onb otrfpro*tu morbcn. 

@e (tat au* bet -Ocri 3 crf auffer blfc 6or< 
rcnifcincraubcril Jlrfa* contra pa&a con- 
venta, In (o&cm iJBrrif) angenemmen / tann 
mcllcronfcfilbarbarfurgcfialicn/ ti merbrn 
felite creditores, tpo fic fi* bamtl abfenigen 
iaffrn 1 alfo au* bcfidnbig barbep ocrbldbc n. 
5 C'dl nun fol*cS ni*i gc|*c()in / mrrbcn Mc 
■£>crm icduffcr ffirem tb()ri|Ili*cn ©dolffcn 
na* fi* ju btro ror ©cn onb bcr ®tlt f*uh 
blgct refulion cber2lbfrag onjwdffli* bcioc» 
gen Iaffrn, ober Im lOIbrigcn Sali a judice com- 
petenti mn gcbufrciibcnDic*idmi[i(ln ba^tn 
angcjiaticn wcrtcu. 

Jgcu/lto III. 

OeijWfct bruicu quxftion ocrbldbcn «It 
bet onn»dffcnll*cn Mcinuiig / baf bie Jprnn 
Jldiifftrln aDiocg f*ulbfg froen/ an flati lobi. 
fXirrirf*afft' mlr 1000. (I. Capital fi* con- 
tcntirm iuiaffrn/ an* oon beme na* In (7.111- 
bcn (pabrnbcn J?aufff*iamg oon rc*i»niearn 
nirfr onb ledicr nl*r tnfalrcn f dnncn.®anti' 
obmol (n bcm crlirn Jtauffc reeeg anfrrucfli* 
anbcblngi toorbrn / baf |um SaU bcr Jb)m 
2)ctf auffer bic i? tfrrpung brr ©mir bcr fo* 
»olgcfagtcr 2 Ifrnll*erSXlii<i|*affi,oorbanial 
nd*|jf unffrlgcn © Mtamr.l iag ni*t trlau» 
gen md*r/ai«bann bit f?mnSUu|fct ju bifcnt 
Slauff onocrbunbcn feniuau* bo» ©ur A.bem 
■tfctm ilcrfdufftr furofln btffirro orrbldbtn 
falle ; ©0 i|I fcbo* 111 bcm anbcrn rect pt |> beo 
bcnadtis mir nciin. ggtjd*nrt/nn anbcrt onb 
ucmMi* bifcl bcbln.ii morben/ juni Sali mtber 
ocr!;o|f<n Me exemption eon foI*cr 6icur 
btotrr Oiiircr|'*afft m*t jucrf tbent cr J()crt 
ii.rf.iuffcr tnofnncifrbcn |*ulbtg fcon fi»l» 
icn / blc an bcm jUuff o*clinig (jinfcrflt Uigc 
■ oooo.fL fambi benen baroon larli* grfallcn. 
bcmoo.fl.abimf fo |1 onabfimbli*bcn<)crn 
5 tduffrrn 111 Ijaiibrii julalfrnt lolangonboil/ 
bip |ol*tr oat auff(cn©(ciic©cfici’uiig falber 
bie j?crm Scauffer ju gcinigcn mfidcrt fcon 
loerbe. ©eo n>n*cm tt ban m alitocg fdn orr> 
blcibcns faben t hui, onb bK^crinjtauffcr mu 
cinigcmiH<*i oacc©*rin locitet m*i fu*m 
o«cr bcgcfjrcn , 01I mciugcr |i* ftlb|I oerfren» 
bcn, Oii Jpree cigucn obliganun OcCr ii.rj*tf e- 
bimg,|i>me|ol*r 10000. fl. juojiorr.an frmb< 
li*cr ©umni onb aarvan gcfallciibrn pculio- 


Consilium CXC1V. 26 , 


titti tftt mt 6 rtrtf bannn f a.fl 2 l&sfnfioD<r ioeo 
fl &jpfral Dat>on jnnbt&alftn tfancn. 

Promiffa enim omnino fune adimplenda, 
& fidem faUcre grave c(\,I.i.in pr.ff. de conflit. 
pecun.l.t.ff.d.ped.Mcnoch.conf.is6.n. 22. Au- 
guftin. Barbofa. tn extornet. luris extom. pf. 
Caballimir evittton.$,j.B,if7.ubi quod fervar i 
debeant pada, fi fine peccato fervari potiunt , 
Corfct .d. luram & ejus privileg $ quero unde- 
citno.n.76. ubi quod peccato gravi fubjaceat, 
qui pada conventa non fervat, CurtJun. coi 1 - 

* fiL+o.n. *. ubi quod pada ad unguem fervari 
debeant, Rol.a Val \.confioo.n.2o.& fltq ltb.3, 
ubi > quod nulla major fit juftitia , quam illa, 
quae ex pado oritur, quia obligat fecundum 
lus commune, etiam apud Deum. Et equitati 
nihil magis convcnit,quam pada fervari. Pa- 
ftaq; dant legem contradui, & rumpunt le- 
ges, Tufchpr 45 concluf.lir.P. concluf.}.& 4. 

48 Sofft fnr* anDer all (8 e jufxrraircn / Dafl 
ofotrftanDnt Ictfte -OanDlung / Da(j ndmbluto 
BKgcft Der SXtittrfdjafft ©«ftcurung Dic -Oarrn 
jRdufftrc 50 .fl jfyrlicb/ oDtriooo. fi. gapttal 
jnnfyalfcn fcQcn / habito refpedu ad tempus 
contra&us , Da manndmbli(& rmbDit 
qtwrrtfrung *>nD Dft Dbcrfcod) tr»a(fef<n< extra- 
ordmari Smir n(d)f* gtnmfjf / oflerblng* Dtn 
<Sad}rng<rmfj/»nDganf} gnugfam aucbDar* 
fcurcfrfb vii man Damaln «racbrtn fdnncn/ fle 
•Otrrn ^crfdufftrn <m gcttagfUn nfdw ledirf 
oDtr iwnacfcffKtff. 3” «nwgung folcfct 9Wrt<t> 
©rturrnnfdjf jd^rUcbtrfarDtrf/ fonDtrn ror 
$ctan mancbmal (an$t angcflimbcn vnD btt* 
Blricbtnftindn ril 3 a^wi bcqc^rr worben. 

SuDtm |(±»<r!icb jutrairtn/ Dafj |old>< 
Gfturcn/ manti febon «»an tfnc von Dtr 9C<f* 
Ktfcbaffr bcnrifllgf 1 refpedu Difca itidif ga? 
Sro(|en 5)orff* ftdj auff so.fl.bcloffen. SRtbtd 
Dtm/ famblfcbc ©c|fcurungcnjum»<nlg(?<n 
Sfjril Mc ^cnfcbaffr rreffcn / fbnDcr auff Mc 
33nD«f()ant» proportionabilitcr gtltgr ju* 
nwrbcnpficgcn. 

iEnDob»olftir*DdfKDif<©<fTfurung J«r# 
natfctr extraordinarie crf)^cbr / aucfc nocf) Dfc 
©taguartirungen Darju fommtn / Ift Oodj foN 
cbt* »(Dcr afltr flfcnfdxn 0<Dancfcn nxgcn 
WriwftnDcr jCrfcgaf dujf tmD alfo cafu fortui- 
to b«f(bt{)tn/Dc£f)alb<nb€r.Om H^crfdufftr e- 
vi&ionem julatfttn. oDcr j&me ttmatf Dcrtwn*» 
S<n An D<m ^au jf|<bifllng atylcfccn julaffcn/ (n 
fcfntnmtg ucrbunDen tft/ mnlbcrorabtt ad 
preilationcm illius cafus infoliti, ficbfnfCiiKtl 
megadUringirtf. 

4 9 Et ccrtc bellum etiam legitimum, & damna 
exinde illata, aut quarumque occafione btlli 
eveniunt, pro cafibus fortuitis habentur, So- 
cin confli. 129. vel. 4. Mbm.confil. 1. Portius 
confli. i 4 i- Curt. Jun. confis, fub n e. Bolf.oj 
tr. 4 .rcmijf. remed.num.9i. 

I* Et de timore belli idem judicatur quod de 

ipfo bello, erg. Utnterpofues tum ibi notet, G 


de trduficlion. Cagnol. in Lveni timoris* tl4-d. 

**£ l*r- ... J« 

Quin & timor belli pejor ipfo bello efic 
dicitur, Panorm.iw c.potuit.extr, d locet. Bald. 
C 4 p.i.d.p 4 c.tenend. Coni. cenf. tfi, velum. 4 . 
ut & tempus belli , quod eft paulo ante vel 
poft bellum, Dd. communiter in I. divertio ff. 
folut.metnm. Alex. conf. 162. num. 6. vol.6. 
Unde & belli apparatus habetur pro cafu for- 
tuito, Menoch. d. repub.pof.remed. 12. Sic 
nocendi patientia fzp£ idem operatur , quod 
nocere a&ualiter, urg. L lobeo.u ff.d. fletu li- 
ber cep.ult txtr.de refltt fpoltet. j* 

Indeq; dicitur, quod cafus belli fuperveni- 
ens non irritat debitum ab initio legitime cor» * 
tradum, Bald. conftl. 5 49 . hb. i. Legitime c- 
nim fa&um ab initio, cx fupeivcnicnticafu 
irritari non debet, cep-feOum legitime. 73- d. 

Jt. l.in P. neque tollit fadum , quod impedit 
faciendum, l tn ambiguis. i. R. I.Ot ibi 

C*gnot a 

Quemadmodum Sc in genere cafus tortui- ' “ 
ti & infoliti a nemine pra Itantur, L conte*» 

&us 23. d. X. i. L que fortuitu 6. C. d. pigneret, 
eSton.l.i b-fi Megiftretus.11. L Megiflret.com» 
vmr.fed ad dominum re» pertinent, it. C, do» 
pofit.L 2.$. fi eo tempore. 7./. d.edmm. rtr.ed 
Civ.pertm. 

Et in (pecie quando periculum evidionis 
& cafus fortuiti accidit, poft perf edam vendi- ' 
tionem, eo in cafu non ad vendicoran (ed ad 
emptorem id fpedat, prsrfertim quando ven- 
ditio eft pura, LuC deperit . & com. retvendic, 
l necefeeio.f.ted.l. fi per imprudemiem & ibi 
Bart, not.i.f. d. etid. ubi violentia fcu injuria, 
quar fit emptori , vel alia caufa fupervemens 
non nocet venditori, Jafon. in l.flipuletio ifle, 
inpr.nnm. 14‘d.' V. O. Angel. conf. 17 d. circ, 
jus. Natta conf. ttt. n. 3. Bm.flng.161. Ancho- 
ntueonf. IJl. num. 4. 

3 )nt>o&f*on ftir* htinfdtl con- 

tnhenwn fid> Wfitt SXimr|)(ur Ifal6<r nUbt jit. 

II* «uffrtn ©»lt/Wi6 Ixnanrll* auff jo. 
fL«t,li*(n/f)nMtn Mt JCxrr 33 <rfdu^t fol* 
*<« paSo no*at>iurl*nn f)Jr(«/v(r<ato* 
ratione Dn dn<|uattirun,/al« nn« cafus fepa- 
rati.plane mioiiu, inopinattOt novi» 

JMuftrn nl*<« lugcNn 

Cum regulariter» mtluiio uniua cafus, aL ff 
tcrius excludo ex iftat.1. cumPrunr .d.j*lu.L 
mutuus. C. d. ptunsut. i. ntunu. d.pr*fumpt. 
Pantfchman. fuTt.i.quufi. u. num. e. Et fir ct» % 
iam dkhur, quod cafus excepti non debeant 
trahi ad alios non exceptos, Br inlpnnuk.S. 
uu.r Ut n ufr. lc£st. 

Etenim Umiuta caufa limitatum producit 5 * 
eftrftum»f.M upit d. uiquis sts.domin. ne ul- 
tra limites conventos conventio protendatur. 
Acquiincafibusiibi non cavit, in cattcria non 17 
expreflis. liberat eum , cum que contraxit. A- 
lex, (nfil.ui.numi. IU. u. 

I Ne» 
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Partis Qijaat.*, 

j | Neaue padtum cxpreffum, ad id cxtcndcrv- ^ffStblldj «II Jiunbtrf 5t4uif retraffitl V auA 



f»ff*rib.«quolDlcoiiciutiunti/u.quoucoii- - , 

traffusnon «tendatur de rc ad rem, «cede rnb ailbcr Gtanb lllU |c'lu?Ct Q?C|aMtXrO/ «U 4 | 

J 9 perfona ad perfonam. Ae generaliter non fit fafl tbtt btrtnbiftn btl affiget ttcrbcil. 

in contradtibus cxtcnfio de uno ad alium ca- SBtldfttf ctbtC b C r C 1 r 5 /ficobctl deJucirttt 
fum, l.uuicqucd ufiringende. d. verb. obliget, l.fi mafltn/ proeafu fortuito, *mb furtin fotlDtt 
iim ditem fot.mair. Alex d. enfil.4». num. 4. 3 n 3 lurf|u 6 «lltn/(iu*« 0 n btn poiTeiloribus, 
tib.e Bl confil.Mft queritur. hb. 2. obtr weti t» fbnfftn trifft/ mll ©tbult au/fet. 

do Etidconemo fe cenfetur ad infolitumca- fMMlDtA trrrNll muji. 

fumobligafle.Angcl ienfit.,77. Gozadin. tm- 6 o ftljnb fur bal 6 t*|tfibifortf Mtvcn- a 
fit.f4.uum. i Cabsll.d evi 3 .S.r.nem.u. ditores,au*be§n>tqtn fttn cvitaionobtrib. 

h Illudque certum cfle videtur, quod licet fragiulai|ltnt>trbuncen/rettl bttgleltbtnoic- 
quis fufeipiat fuper fe omnes calus fortuitos, ra,cxnaturarei,viq;immediat* lubjctSfionis 
tamen non teneatur de cafu infolito,Alcx.c«i- («oti njelcfccc lee^cit Der ^)<rr 3 Qfrt 4 ujftr/ frtn 
fil.2li.ril.i.& tnfiLfi.vil.e. Evcrhard.i» r»- exemption jujefagtiobtr wrfprtcbtn fonntn) 
pi ea. in Itet eb exceptione ed regulum , eri. f. «on 5 Uifttll 4 )U ®?a|t(J 4 r btn ©Ultrn aufftt» 
Cravcno. confit, pf. num. J. BcrtazoI.inrrxiSir, Ittjtfrerben. 

cUufiinfirumcleuf.21ghJf.12 n.4. Confiat autem, quod ubi r« evincitur ex 

6 t Cafus 3utem infolitus reputatur, qui com- natura rei, vel negotii, non debeatur cviftio, 
muniter fe frequenter evenire non folet.Ber- neq; damna feu mtcrclTc pro ipfamet cvictio- 
toiol d.treS.cljufiei glejf n. num.). & Ripa, ne fubfecuta.fcd nec etiam pretium relfitntur, 
trtS.de ftfie. 2. putt.i prirtleg. contreS. num. Bcton.cinfil. 4 i.num. 4 l.Bccc, Late, confit. 24. 

114. tradit, quod Iioc arbitrio Judicis remitta- num.f4.tC0i2nd.cenfil.r1.num.if. Itbe. 4. Ma- 
, tur, utrum Iit verilimile, quod partes cogita- iirill. deeifdi.nnm.b. Dcc. confit. 411. num. 4. 
verint de illo cafu in genere , quod & tenet ut & quando res evincitur fecundum rei quali. 
Alciat. in l. ficb f retextu /fecier. infin. Ced. d. ratem, R.oman.«»/i/.ry.B*m.ie.Ruin. eenfil. 
trenfeS. teb.nunt, 1. &).Ub. Honded. ttnfcl. 3. num 4. 

<1 ldque maxime procedit ciim foliim «ce. &4t.lib. t. 

ptus fit unus cafus, nec addita fuerit claulula Videtur enim eacvi&io, fivc onus,pericu- 
gcncralis dc aliis oneribus cogitatis vel non culum, iirc cafus poli t r ad: : innem contingens, 

cogitatis ; tunc enim nemo ultra Cpccilicarate- Becc .dconfil. 24 . num jj. Surd. confit 31 1 na- 
nctu r, henazoi.d.l.glojf.ti & glifiufeqq. mer. eb.ltb.f. nec ad fibi conciliandam ejufrno- d» 

<4 (gotff lumSunfffenmidftnitntyct utrftfit» di evictionem live (fipulationcm de 111 Jcmni- 
ntnOifittnl/balfiWann tin gurft/ prarfertim tate fufficit generalis promilfio deevidionein 
omnium fupremus vi univcrlalis Imperii, re- forma communi, fcd requiritur definita &«- 
fervatxque iummx potcllatis, fubditis fuis ali- preffa in illum fpecialcm cafum , Roman. confi 

quod onus injungit, quod hoc pro cafu info- foi n.ie JUoat.iinffi.n.ii.&feq.lii.e. Surd. de- 
lito habeacur , ut eff text. cxprefius,i» l.Luciui. 0tf.24j.rum. 3 & 4 & confit. 17. r.um P3.& tou- 

cu pr ff. d. eriB. ubi habetur, quod quando res fiLpo.num.i 7 .lcb.c.Deci 2 ii.cenfiL 41 n. 1 io. tcb. 
evincitur fadto Principis ( 8 1 ita multo ma- i.&cmfil jo. num. 44 . tib. »■ Honded en/il.p. 
gis, fi faitem eidem temporarium onus iinpo- num. 42 . tit/.c. Rota coram Card Seraphin.de- 
natur, tunc venditor non teneatur de evictio- e1f.1130.num /. & decif 1J2. num. 4 .pert. 2.14 re- 
ne, Bald. confit. 460. tib. 4. Natta, confit. m. trnr.ecllaltcm debet elle concepta verbis uni- 
< 1 $ num. 4. Alciat. confit. 341 quia fadtum Princi- vcrfal.bus, amplis 8 cgcneralibus,qux aptj lint 
pisrcputtturcafus fortuitus. Facit/, irem /i §. comprehendere talem evictionem, Scraphin. 
item fi forte de rei «edicar. Hinc ell. quod in dcafilo. num. 4. 

. qualibet promiflione ccnfcatur rclervata au- 10.1 and) /dlOll (ttfllitf) (llidltr mafirn bar« 7 * 

thoritas fuperioris. ldque etiam multis pro- fur gtljaltcn toetben rooUtn/tiflp bcr JT Ittr 25cr« 
batBerlich.deer/i rie.perrer. f 4 u|Ter (rotldxd bod) rolr cuji obanjtjogrnen 

dc . Et hinc immunitas Sc exemptio conccfia bcfldnbiijrii iOrfacbcn/ infemtn mtqtradjtm 
non videtur fe «tendere ad ea onera, quz fcnntn ) foldjtr Sinquartfctuilj fBfjtnttntn 
Princeps imponit.tum perfona Principis fem- abtraij jutjiun |Vfculbiq |ri)ll motbt/ meti IcCocfj 
per cenfeatur excepta, Bald. confit.ne. num. 3. fold)<« lltinlgi aucbllbd) In 3 »<lfftl gtjbjtn 
votum. 1. murbt/ttiit »tl bargerjen ubjupifjen/aldfdiib' 

<7 5 Da aud» In dtmtin Ut Strfduffctt Wftt itn bit <)<rrn jUufftrt (i* bijjond nidn /tib. 
(fitii]uanirunct obtr btrtntntqrn furqtnbmntt j|tn pfJnbtn / «nb btm JfJtrcn ilttfiu^trn/ f» 
cxtraordinanenbqaiiRtmgtnicljnlKfcer Con- notb qnudfimb qtftffrn obtc m omnciu even-. 
tnbtition «nnb QJtflturunq ^alb evidtionem tum &uri)|d) 4 ff( latffeufonCrt / intuitu illius 


prxftirtn.obtt intuitu hujusmodi onens.tlntli illtqiua., itniqtii/ fo ftc bunbilltt) «trfptbdxn/ 

Jlbrrco btn Sdujfttn lai/Jcn mufiftn/ reiitOtn jnn: «btr btsor ffaUtn. 


Qgk 


C ONSILlUM CXCIV.» 

tum, retentio non habet locum: cum retentio 


fit qti ardam compenfatio, texr. m l. ptetextu . 
£ ceenmeieei.ftoid Ini jinenfortem.ii S.ficen- 
tnm.j.fi.ttniiB.indib.num. j. fu i Sn.NcguC 
d.pignor.p.p.princ.mtmbr.i. mna. pi. de debito 
#ntem liquido id iltiquidum non edmhtitur 
compenfitio luit. C.d.cemponfet. NeguCd.**- 
eeettjp. ver fi. debito liquide. Hcring d.fidepujf. 
c. if'num.ti7.& num. ftq. Berlich. pert. t, («*• 
tluf. pe. na. i 6. 

jfuiftto i y. 

7* Wtt) Mftt §rag/wrbfdbf nacb ttitKrunj 
wf? eorgtfitnbrt/mtnii) 3n>tl(ftl tberfg. ©amt 
wann Mt -C<nn iUluffttt Mtnocb bttaugf&ah 
li4tsiooo.fl.eoni^itrm23(rMuff<rn»ot|utldl« 
icnmArkiii.tr; fonbrrn ftlbijt mir fampibrn 
(llnbttblibnrn ^Inflcn/ iutmrlittn fifculbtg / 
«l< ergtbr fidi ja frfbflnvba# nwtnn fitfblditt 
ntber Ovecfcr jiu&un tKrtutfgern/ frfngrgen bti 
■CXrr Dtrfjurfrr btt gctccfrii Itcbe Strrtgung o> 
*« Jtaujfbrtcff fcttaufi jii jtbtn/ ia ftintn twj 

vubunbm firpt- 

Nam regula e fi generalis» nonpoflc effica- 
citer agere cum, cui obdar exceptio non fa&i 
implementi. Idque procedit, etiamli in mini- 
m i fide dc fici Jt.Suril.i.a/im.rir. I. priv. 61. *. 

c* ab. Puteus dc,,f.p !7 . inftn. Iri p. ubi dicitquod 
propter unum minimum capitulum non fer- 
vatum, obltct exceptio agenti. Unde obligati 
oblervare pt&a& conventiones, fi contrave- 
niunt in tmo,non poflunt petere fibi obferva- 
ri in aJio.Cjflrcnfictui/urd coi e. inltb.p. Natta 
W»/:^M»/f».Aim.Jun. confice. n.po.&feq. 
lib.e. 1'iraq Lte U.traft d. luite, m Teb. exig.fd- 
tmd.ferfi7.ubi dicit, quod propter minimam 
contra&us partem non impletam ex parte a- 
fioris, licet p-rs illa non rcipiciat (ubftantia- 
lia ipfius contra&us agenti tamen ad principa- 
le obflabit exceptio implementi non fecuti, 
utaflerit Bald.ia l.pede convente.n.e. not.jf.d, 
eentteb.empt. 

74 Etinfpccie, pretii non foluti exceptio im- 
pcdirlttis contellationem, late Gail. lib.j.cen- 
tlnf ip. Quemadmodum & altas etiam exeo- 
ptio.fi ut ex tuo latere non implevifli, litis io- 
grefliim non admittit, Mafcard d.probet.cencl » 
1)17. n. 42. Burfat. confil. pof. nem. I. Jofeph. 
Ludovic. conci. io. nam i4l. 

7 J Sique altero agente, reus excipiat, a&orem 

cxfaapartcnon implevifle, eidem A&ori pro- 
batio incumbit, Hartman.Piftor.par/./.ija.ar, 

. SBonn beroiwgra ter -Otrr fScrfduffer fef. 
net^df» mfr tradition te# uertauffttngutf 
bemContract jnu« jtifun '<md> trnKfrterKeut 
(«Ibantier* nfdttbattiuooo p Capital *on 
»et pcrglf drenen Sau^tgummtn fallcn julaf» 
fngt(alnn oter fdnilNg : 2ll«ttgtbtfiA frlb- 
IbnrMi (ffsgtgrn tie {lenn jtdnfnre ten nodj 
wfiWfnCtn jiauff 0tbtU(iuj ter 9000. fl. 
■ ectt fii gc i t later abflattung grtftdbfgtr 341 
ktm x»# «<&«/ nfetie afldn abiutfftn wrtw* 


*« 

fduffcrejK vnt ban^kibfgcpi)(ci)f/ Me Ser* 
ftgung pon firb gtbm ri 

ftjnejho Quinte <#■ Vktmi. ^ - 

SJeptcn gtag («frm t><r wifcrt £$d« tat» 
fut/taftifcgantc ®«A/ (MU tote 1t<pl 
brrOWrn. £djl SKaJe#. »nb tem Jj. 9iim. 
Di<i*«{mt®?(rfd»ntet»oefftn/au4 btraliB 
btt) «gett&bfi getaAt jjrer Kmf.£Kai tu»*' 
tftl.EXeMM d)ofrar^ etU4)C occafionc Mfr* 
Jftaffl beja^lre eidubfgtr fi* ertlagr) btt 
4)trt Strfaufltr bet) j#rtr Saif. ®ai<ji. jum 
fugllAilen antrfngen 1 vnt rmb geburrnte er. 
drrerung «Bet ge^orfam# «nlangen inccfcre. 
®«t«imter J?m itertduffer furnduillANr 7* 
actionis ex vendito ftA itibtWtmn ■ tuib felbtget 
requifita,«uAna«tari>ttcrt>cn{lctm itduf» 
ftm{9rexccptioncs{jtburcnmfkfeftti;tti adit 
lunemmen tw«e. hx vendito cmm aitio vm- 
ditori competit ad ea confcquenda, quaeei ab 
emptore przfiari oportet, f.i«fi4«ns.$-rx vrrt- 
dtto d,nSim.empn.l.ex mixte, eed.iic. §.pceli- 
um.lnft.d.tmpt (j vr ad. 

Hac^; a&ione pretium vel refiduuro pretii 79 
ima cum expenfis & intcrcflc i tempore morae 
poli: traditionem fa&c,pcti poten, Rutger. 
Kuknd.d.MrtHuUilib.f.CdpcPMm.if. Cr ftqq. 
nbi eradit, praecipua r cquiliraejus actionis clle, 
viddicctcontra&amiuifleemptionemvca- 
ditioncm.Sc (ic confenfum partium adeflV,;»/, 
d.ehligte.qnee* cee/enf.t i.tnfin.Lim eenditiem - 
bet inpr.d cettttub. emptan. Irem intervenifle 
rem venditam,/, ner tmptie.d. eil. i net arulas, 
ia pr.d.pra/cripr.vrr*. ac etiam pretium, /.1. 
it ree. permutet. 

Et quidem emptor oamsibua modis ad Tot- ” 
vendum pretium tenetor, ut venditoris fiat : 
nec liberatur, fi offerat id quod intereft. Bart. 
io 1.1 inpr.d. ea empt.TUfobciQ iddM gmigffltn/ 
Mum fAonbft -Oerrn 5<dufftre ben noeb refti* 
nnben ^oalfOdMUns MtilnfeniNlffib 

Agitur item etiam condi&iooe ex i, cano 77 
te funium. C. d, pellit inter empt. fi non fer- 
vetur fubftantialc pa&mn, gloff. ibid. io rerbi 
proficiet. - 

Sed competit quoque a&io ex vendito ad *• 
proflandum vel faciendum id , quod pa&j» 
contrahentium nominabat efl comprehcn- 
fum in contradi u emptionis 9c venditionis :fi- 
vc inter contrahendum, live poflea ex eodem 
cootra&u conventum fit, f. gxt fundem, ff. d. 
centr.empt.l.ienetnr.% i.L.lulienns. § .fi tendi- 
tor.ff.d.ea.empt. Oldendorp, clef,4. e8iea.t» 
'uumet. i- 

©offl audi beraft boj ber (Erfitn Queftion 
«uggtfutirt wcrbtn; bafbcr ^Krr 25rtfd»#te 
bafrlbl? gtflrfmne caution predida a&ione 
venditi t tfwbtm fdlutt 

Jniittob bft refufiooem NtbRp »nnb 
IflMmifg laufent Sfiiben;|« bat/tobi an (o(ai 
©cnru abgtltgt/atit auA uxgtn brr bttp iau» 
fnu<9Albiwf>b«yb(n S)nb<nt«mn|u A. gr» 



<1 


2(54 

(?ant«n (»<[*( tldtiMmn ttlr «felHMffe pro 
venditione nominis fjalttll' f cilbrr gliictjtr ©<# 
f?alr btt JJerr JStrfdufftt prxdift.m venditio- 
nem pro refidu, pretii pane anfteQen/ aucb ba 
exceptio folutionis furgcnorffcni per 
modum replicationis, nullitatcm 8c iniquita- 
tem ejusdem, perrationesin tertia quatltione 
deducas qtbuKnbt aufifuftrrn. 

3Bt< nlttt toeni-ter offrgefenre aftio venditi, 
(oWI ben tletitn 'Puncrtti bttrlffr / (tarr Jar. 


Partis Quarta, 


23 nb (fljumiilauibbtrtXTt Snfdufftr itv 
rmiTioncm in ba« m btm 35 ntff vmb leldxjt. 
jjtnlaufcnieulbln befltmbt 23 nbcrpfanb/obq 
per viam exeeutivam, Mandata de dimittenda 
hypotheca jubegt^rtn bttecfclfgt. SBJrltfctr ftd) 
autbbiftd remedii juris, fe MI blt 9000 fi. £4, 
plial enbbavon fimbcrfltUIqe 3<nl bcrrijfr/ $<• 
brauttdi mccfct. Actum in Collegio noftr» 
bttl 19. Aprilis, Anno 1631. 


Corffilium CXCV. 
Q_U ORITUR, 





ST riim illc>qucm Impc- 
yrator per diploma declarat 
ratione familix deberi ipfi 
ritutam.Dfm -Oodwbornm 
jj alcen ©rajfcn Dtp CKttcta*/ 
_ l quem & ipfc Imperator in 
literis luis ita nominat & tradat, neq; alio mo- 
do iplis Principib. Imperii Icribit : An fit Prin- 
ceps, vei folummodo Comes? Cum Deus» 
Rex, A rs,Lcx,& Natura nihil fruftra fcciflc vi- 
deantur : riim,cum,is,qut declarat aliquid, ni* 
hil novi init ituat vel attri buat,fcd explica tan- 
tum id ex fe verum efife , quod prius fuerat : 
Cum declarationes non fintper naturam attri- 
butiones titulorum, fcdclarifxatioocs & re- 
folutiones illarum rerum, de quibus dc prote- 
rito poterat cfle dubium tiim quia inter Prin- 
cipem & Comitem non datur medium, 
t. 

A n habeat jura per fonalia Principis, quo 
perlonz cohzrcnt, ut ab ea divelli non pof- 
lint ? 

An titulo uti p offint in Supcrfcriptionibus, 
in literis & alias, vidt licet IlJuftrifimio, &Ex- 
ccllcntifiimo Principi Guiliclmo S. Comitia 
S. Dent •Ooebgefromcn Sfcflcn vnnD-Oemn/ 
QBilbcImS ©ratfcnjuS. ? Sic olim in Super- 
fcriptionibus.Dcm -OocbfJtborntn Surfftn rnD 
«Ckrrn/ 3 (nd> ©rajftn ju QBurKtnfrcrij/ »nD 
SKumpetoarr, Dem Cocbgcborncu Jur/UuMiD 
^Xrrcii QBilf>e(men ©raftcn $u -Otiuiciibcrg; 
Ex luc familia fuit Avia Coimus a S Elifabc- 
thalilia NX ilbciim Principis Hcnnncubcrgio. 
in literis n>ic ^Iricb won ©otutf ©naDcn / 
©rafft ju QBurtcqbttg vnb SRumprigarc.^Blr 
QBtlbrim ponWccrrt ©naoeu/ ©rafl"< vnnD 
•Ocrr 511 ^cnwnlxrj.' 

4 - 

Quo fit differentia inter alcen ©rajf<nbc(j 
SX<id>»/ &, gcfurjleco» ©raffcn Dtp iXrtcb* / 

cu n antiqui Comites Imperii fint Principes, 
profertim 9)falQ3r4ffcn/ iU?ar<jqraff<n/ iauD# 

/ Q)urg<jruff<u / 2Lltcu ©ra/fcu Dtp 

Rmi* 

f* . 

An Comes Imperii, qui habet Barooias, & 


Dominia aliqua fub Archi-Epifcopo Elcdort 
Ecclcfiaftico.lit ratione illorum Comes Impc- 
pcrii vel non? Cum Principes Ecclefiaftici non 
habeant tam abfolutum Imperium in fiios fub- 
ditos & vafallos nobiles, quemadmodum Prin- 
cipes feculares, cum temporalia bona 6 c Do- 
minium ab Imperatore polfideant in feudum. 

Hic non agitur de Comitatibus. S. &R.quo 
immediate funt in Imperio ? 

6 . 

An officia hxreditaria , quemadmodum 

<Erb»^ofmd|l«r/®rte9Warf4wltf/ ab origine -r t 

in feudum recipiebantur, olim ab Imperatori- 
bus, vel ab ipfis Archi-Epifcopis, & Ducibus 
/ocularibus inftituta fuerint? anextingui, vel 
in alium transferri ab fque licentia Imperato*. . 
ris polfint? * 

7 * 

Cum Ludovictu Pius Imperator Epifcopo* 
Germanioin ordinem Principum Imperii po-» 
fuerit: An etiam EpifcopiinItalia,Gallia, Hi- 
fpania, fint Principes ; Quo fit major dignitas 
Abbatis cum qua dignitate /oculari compa- 
randa. 8. 

An dn ^rica^Obrtffet/quem Colonellum 
vocant, loco, ratione dignitatis, medio inter 
Baronem & Equitem Auratum, vel quo loca 
& ordine ponendus? cum non fit /emper du* 
gnitas hxreditaria ad vitam, neque tran/cat ad 1 
hzrcdcs.ColoncIlus, cum qua dignitate com- 
parandus? ■'-* 

9 * 

Q110 fit major dignitas, aurei Velleris, vel 
Comitis Imperii? Eques aurei Vcllais, eam 
qua dignitate comparandus? Carolus Quin- 
tus Imperator, Bononiz in Itslia,in duplici fua t 9 
Coronatione Adrianum Dominum deCroy, 

/uum magnum Aulo profedum, quem majo- 
rem Domus vocant, & jam dudilm Equidem 
aurei Velleris, publice,& cum magna folcnni- 
tate, (olus inter omnes profirntes proceres o-' 
num ad fe vocavit & elegit, & ibidem in Co- 
mirem Sacri Romani Imperii fublimavtt; Si 
ergo dignitas aureiVclIcris equitis pKis fuifler, 
non opus erat ipfum in Comitem imperii eri- 
gere, fi jam antei majorem dignitatem habu- 
ifiet, nec Imperio Gloria, nec ipfi , ac iplius 

fuc- 
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fucccfforibiH prrpcaiMm d«ns faiflet. Hu- 
jus rei authorcR Hcnricas Cornelius Agrip- 
pa Doftor, Sacra: Cxfarcx MajeRatis a Con . 
filiis Archivis. Anno 1550. tn dt/itipt, «rt- 
tur. Csroli V . 


Ducatus Se Comitatus , qux privilegia, 
quos honores, quas dignitates, quas praeemi- 
nentia*, quas libertates, prz exteris Domi- 
niis habeant? 11. 

An antiquitus Comites coronabantur in 
fua inftitutionc, quemadmodum Duces? Le- 
gitur enim Comitem Britanni* minoris, (ite 
Armoricx, item Se Comitem Normannix fo- 
lenniter in Ecclclia coronatos hiiffc. Unde 
mos & confuctudo, quod Duces Se Comites 
fupra fua infignia geltant coronam auream, 
ut videtur in duodecim Ducibus & Comiti- 
bus Paribus Er ancta, cum aliqua diftin&io- 
ne inter fe, Se differentia, quam coronam gc- 
ftantin capite, inRcgi* auguratione? 


An etiam liceat gcllarc coronam Baroni- 
bus^ alus inferioribus fupra inhgnia. 
t?. 

Utrom ille, qui ex Regali &: Ducali Rirpc 
(Icti a Phar amundo Se Clodio Regibus Fran- 
* eorum, Ducibus Mofciix. Arduennx, Lim- 
burgii, Marchiooibsu S. R. L Aiuucrpta fu- 
pra Scheidin.) legitimo matrimonio, in rccfa 
imeaortus&procrcitas, ejusque prxdcccf- 
fores titulum Ducis &Marchionis aliquot ta- 
eniis obtinuerunt, licet deinde per matrimo- 
nium, vel venditionem, aat jure belli, ad alios 
hx dignitates cum conditionibus iranfierin^ 
Si ideo jam ab aliquo tempore titulo Ducis 
abfbnucrint, atq; ex cujus familia rurfus mul- 
ti Imperatores, Reges, Duces, Marchiones 
(videlicet Henricus 7. Carolus 4. VtVmccs- 
|.Jatis, Sigis mundus , Joannes Rex Bohemix, 
Reges Portugalita, Duces Luienburgii, Bra- 
bantix, MartliionesBrandcnburgi, Mora- 
vic, & alii y dcfcciuiunr, ejusque antcccRo- 
res, quemadmodum & ipfc continue cum fuis 
fimilibus. Matrimonii vinculum contraxerit; 
Modo autem live de prxfenti tantummodo 
nobiliffimum Se antiqui/iimum Comitatum 
pofltdens atq; ejus titulo gaudens, fit haben- 
dus pro Comite tantum vel pro Pnncipc,ciim 
ex (anguine honorem habeat, diccrcquc pof- 
fit, fe ortum c(Tc a Regibus , & Ducibusfu- 
premis, quorum filii vocari (olent Principes, 
tum ctiam,quia titulus Comicis prx fe fert re- 


galem dignitatem. Se Comites Imperii, qui 
habent jura Se regalia liberi lmpcrii,f 


| i,pro Prin- 

cipibus habentur , tum etiam quia Comites 
.Francorum, ante tempora Caroli Magni fue- 
runt majoris dignitatis quam Duces. Cum 
antiquitus Comites illuRres, Duces vero plc- 
ninquc fpc&abilcs dicebantur, tum quia rc- 
ges Ci.iUix folebant folummodo fratribus vel 
filiis Comitatum uobiliiTimum in heredita- 


tem dare, quod vocant, Appennage ; neqnc 
in tali occafione alia cR differentia , nifi quod 
titulus Principis aut Ducis fit curiofior, Co- 
mitis verb fimplicior, fortius effc enim jus 
fanguinis, quam officii Se dignitatis. Idcoque 
pro cujuscunquc Ubero arbitrio Se modcllia 
talis fe vel Comitem, vel Principem nomina- 
re poccft vel intitularc , prout habet reditus 
fufEcicntcs , ad fuRinendum Ratum Se digni- 
tatem, dummodo per infamiam non amileric 
dignitatem , nec infra Comitis aut Baronis 
dignitatem fe dimiferit, nam dignitas hxrc- 
ditaria femcl a Principe fupremo toncdla,& 
ad poReros transmifla legitimo modo, am- 
plius tolli non poteR. 

Dautantque pluficurs pourront rcuoquer 
en doubte, (i ccux de S. foyenc eant fculcment 
Conites oii Princcs, qu‘ on cuR csgard & con- 
iideration a Ia noblcflc du fang, dom iis cRo- 
yent (ortis, delcendants par une longue en- 
trchmtc, St revolution d’annees>tant du coRe 
paterni I , que luatcrucl en droicle ligocc de 
la premicrc racc des Roys de Francc , Duci 
fouvcraincs de la Lorrame, Mofellanique, 
Ardcmics,& Lirnpurg^M jrchioncs facri Ro- 
mani Imperii, Antucrpix fupra Schaldin^dc- 
clarez, 1 ' honncur Se la dignicc de Princc iiur 
eRre dciie,aucc tous les honncurs,priuilcgcs, 
& prxrogitiues,qui appartiennentaux autres 
Princcs, St quelcurs hors & iucccRcurs, Se 
ayans caufc fe puiflent intitulcr, dire Se oom- 
mer en tous lieux & a ltes, Princes, Comtos 
de S & que lrs Comtes de S. font Princcs, Se 
tcls deuoient eRre dits Se tiltrez. 

Obfervant auifyquc (i les alliances , la for- 
ce ou uiciflitude en toutes chofcs, ont mis 
hors de ceRc IlluRre maifon les fusdites Roy- 
aumes, Se Prouitices. Pour cela il n*cR raifo- 
nablc,quc les Comtes de S. font trcs-noblcs 
& ancicns , de la maifon dcsqucls dcrechcf 
font yflus plufietirs Empercurs, Roys, Dues 
& Marquifes, d* alii curs foyent dcfnucs de 
tous tiltres «Thonneur de Icurs prcdcceffeurs, 
mesme de ccux , onils ont libcralcment di- 
ftnbucz , pendant Icur Empirc, aux autres. Se 
que leur nature premiere & condition fe de- 
voit regarder, & non la qtnlitc (ouruenue, & 
que la quaiite accidentdlc ne pouuit rien 
cnangci en ia fubRancc du fubject, s’ emen- 
dant toufiours fauf Icurs droi&j, tiltres, pri- 
vilegcs, & nobiefles. Et comme 1 * honncur, 
qui aiiumc Se atife, au ccur des hommes gc- 
nereux, un hault Se ardent dcfir de bien faire, 
cR Ic but & la rccompcnfc de ia vertu, ii cR 
non fculcmcm uulc , mais nccclTairc pour la 
confcrv ation de 1 ' ERat, que lc Pi iuce, auquel 
Ja diRribution cnapparticnt, fjcc part de les 
tiltres d’ honncur , a ccux qui lc meritent, a 
fin que I’ rxcmplc de leur loyer Se rccompen- 
lecngcndrc a un cbacun uue honefte cmula- . 
tion Se une efperancc, en les imitant de parc- 
ille recompcnfc, 

Z Digni- 
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Partis Quarta, 


Dignitas non moritur, fed fcmper durat, 
femcl conccfla hxrcdkaria amplius tolli non 


poteft. Non facile a fuo principio res degene- 
rat. Non ,’cft rcfpiciendum ad denominatio- 


-Vv 

> v» 

!>. . a-. « 


nem, fed ad rei primordia & originem* De 
pratentis in prafens prefumitur , tale quem- 
quam hodie videri, qualis fuit tempore prc- 
terito; & in fpccic, fi quis rem habuit prxtc- 
rito tempora, przfunmur , quod eam non a- 
miferit, qux legum prxfumptio liquiddfima 
eft probatio, inftar documenti , cui merito 
flandum , donec contrarium evidentiffimd 
probetur. 

Virtutem non cflc potitam in nomine, fed 
in plenitudine poteftatis nec curandum dc 
nomine, ubi habemus ctfc&um. 

Inter Principes & Comites S. non cflc dif- 
ferentiam realcm, fed vocalem. 

Imperatoris & Imperii totius intereft , ut 


quilibet Imperii Status in ea conditione Gt& 
maneat, in qua fuit inde a fui principio & ori- 
gine. 

Dcclarations ne font pas par nature, par 
attributions de tiltres , ains cfclarciiTcmcns, 
& refolutions de cc, dont on pouvoit dou- 
tcr au pafsc. 


1 

J 


Que qui dedare, n’ attribue rien denou- 
veau droid : ains cfdarcilt ce qui cftoit de 


foy vrajr au paflc. 

St (fi aud> Mlfdblg 0t|H>l«6( S. Domut 
«om Surfllltbtn -Cauf; etfprofftn nnb (itifcni. 
mtn / unb »6 fle sol 0rawn jtnam retrtm/ 
fofnmbfti wol ntetjr dominicirt (ra ©tanti/ 
fonCtrit (iab<n 6od) muffm Nm rtcbftn £rb» 
pofleffori ttnxm 6tn 'Jliul £<r$cgtn al> 
Uln nad>g<b<n/ »n& ftijnb fi< @r» 


«cn genam ttotben. 


Q_Uj€RITUR. l 

| Virum ille , quem Imperator ipfe nominat 6<n ^Jedjgrtoriun / Mlfcm tm6 btf 
OJeidj 0 dllien 0ravrn jU N. quemque tu nominari (f vocer i aliis omuiliui 
pracipit & injungit, jure ftt 1'rmceps ,pro telique haberi debeat , an vero ma - 
neat Jblunmiodo Comet i H , 



) ( T quidem Ego in- 

£ fra feriptus , falvo aliorum 
nagis in jure publico Im- 
jfperii Romani verfatorum 
I/ judicio, fentio, talem Co- 
• mitem, cui ejusmodi a Cx- 
farca Majcftate prxeminentia collata eft, ju- 
re merito Principem ccnfcri. 
i Primo , cum Rex & Lex zque ac Deus & 
Natura, nihil fruftra facere videantur, fem- 
perque optimum & causa illa efficiente dignu 
intendant fineni. Meichfncr, decif. C ameral. 
6 . num. 37* tom. 4. Mare. Mantua, 6 ig. 
nuru. 1. Anton. de Amatis, dectf. 132. num. 13. 
Kirc hner, d. Legat. cap. f.num. 4 i. Hcig. fuit, 
t.qudft. r/. num. j. 

* Fruftrancum autem & eluforium effet fin- 


Secundo confert huc, quod Principu pri- 
vilegia & beneficia latiflimc fint interpretan- ♦ 
da. 1 . 3. f. de legib. & ibi Dd. 

Tertio, certum eft, quod Imperator alius- 
ve fummus Princeps , non folum dignitatem I 
conferre poffit verbis difertis , fed & zqid- 
pollentibus, aut fi quid factat vel permittat, 
quo fado aut pcrmilTb, etiam alterum, quod 
ei connexum velconfcqucnseft, permiflum 
conccffumvc intelligatur, l.ft du§ 13. $. 1. ibi- 
que Zafius, in fin.ff. de jurejur. Gail. i.cbfm. 
jf. num . S. cum feqq. lib . /. 


Linde & aliquando fumraorum Principum . 

jtl. ' 1 o. 1 • 11 „ • 


fadfci, non raro pro lege & privilegio hab 

Comitem Egmondanum Phi-t 


gularc privilegium hoc, fi non aliquid ultra 
ea , qux prius privilegiato competebant , dc 


novo tribueret, vel faltem renovaret, rclufci- 
tarct & confirmaret. * 

j Nain & ante privilegium & referiptum 
hocce emanatum, illuftriffimi Comites in 
Comites Imperii, aliisque ejusdem ordipis, 
(Comitibus icihcetj omni cx parte comparci 
& «quales erant, r- vi jkifa 

Maximi cum Imperator Dominos Comi- 
tes in S.a Dn. Wcrnero, Comite in S. dcfccn- 
dentesf propter multiplicia benemerira ab ip- 


tur. Sicq;jcum( 
lippus 11 . Hifpanix Rex, ferentem fecum de 
rebus gravioribus colloquia, pileo impolito, 
caput operire juffifTct,pcrargumcntum illius 
honoris. Principis dignitatem fcnreotii Re- 
gis nccepilVc judicatus fuit, Kirchner, Ub. 1, 
detegat, cap . s.fol.m. 234 . Jof. Noldcn.d/ 
fiatu Nobilium, cap. f. §. f.foL i7. I 


E6 quod Germanorum & Hifpanorum 7 
morilnw non nifi Principis dignitate ac titu- 
lo eminentibus coram Imperatore vel Rege 
capite coopct to.vcrfiri aut federe liceat, Aur- 
pach. lib. i.fingul. allegat ion. cap . 27. Anroa. 
de Gamma, dectf 1. 


fa Cadarea Majeftatc enumerata,) fingulari- 
* familia- Co- 


ter prx aliis , & quidem ejusdem f 
initibus, voluerit honorare, prout verba di- 
plomatis fonant, ibi : M|V &<(bn&fr< ©n«D< 

Srclftftr s<$<lKn. 


Cum ergo hoc noftro in cafu Imperator 
, ver? * 



ipfe, & quidem cx fuiguUri privilegio 
bisque difertis conccflo, prxdidos Dnn. Co* 
mites io S. nominet M -tjodjgebomtn. Quo 
titulo vcJ inferiptione facra Carfarea 




.. I 


f 
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fias neminem» nifi Imperii Principes honorat, 
alios vero Comites folum indigitac Die 2 Bot« 
fleborne aut -Oocb * *nb QBolsebornc : confe- 
quens cft , Imperatorem illos Comites de S. 
co ipfo in principalem dignitatem evehere 
voluifle. 

* Quartfi ipfa denominatio, d(f(®rdMn Defl 
DuicfiS/ nihil aliud, nifi Principes innuere vi- 
I 0 detur. AntiquifTimo quidem tempore Comi- 
tes nil nifi judices erant, fingulique diflridus 
(qui olim Pagi dicebantur, Germanice © 6 ®/ 
vd ©d®/ Frcher. otig. Pdldtin. (. /. Lehman. 
In Der ©peijr.Sforonlcf. Ub. 2. (dp. /#. Ego i» 
trxtt. de jure Vmvafiixt. e.t.n. 3. dd /in.) Co- 
mites fuos habebant, in principali ejus villa 
habitantes, Frcher. d. Lupoduno, fel. 12. & 
if & idem m Commetitur. dd Mefellum Aufomi 
fol . 126, Ex quo illud ex legibus Ripuariorum 
cap fj. dr 99. Si quis judicem Fifcalem,qucm 
Comitem vocant, interfecerit; caquedcre 
multa dixi in differt, d. Comit ib . §. 4. & feq. 
Idque fadtum fuit ad imitationem Romano- 
11 rum. Ita enim Pompilius Numa, univerfam 
Regionem divifit in pagos , fic fuum cuique 
pago magiftrum, qui cum obiret, atque in- 
ipedaret, prxpofuit. Hi crebro perluftrantcs 
omnia , tam bene quam male cultos agros in 
tabulis deferiptos ad Regem deferebant, &c. 
Dionif. Halicarnafi./ii». j.xnrtquitdt. Rorturu 
adfin. qui idem liL4.n1. n. 19. de Tullio fic 
feribit: Agro in quotcunquc portiones divi- 
fo, in montanis & natura munitis tumulis, tu- 
ta agreftibus paravit refugia, qur pagos dixit, 
Grxco vocabulo; co f c omnes ex agris reci- 
piebant (ub adventum 'aoftium, fic ibidem ple- 
runque pernodabant : his quoque fui Magi- 
ftratus prxcranr, ad quo um curam pertine- 
bat, fcire agreftium , qu.inunum cundcmq; 
pagum contributi eflent , nomina , fic ex qui- 
bus fc alerent praediis : tun quoties opus cf- 
fet, ruftic os ad arma vocare, aut tributa viri- 
tim exigere, hi milites conrahebant, fic col- 
ligebant pecunias. 

u Hiquc Comitatus (quales hi!, tempore Ca- 
roli Magni erant) non hxrcdtarii aut ad hae- 
redes tranlnoiii fuerunt, quemadmodum fic 
Ducatus. Ego de Stdtu Retptbl. fubdlterno , 
(dp. i n. 6. & 1 n ttdEt. d xppell. dp. 2. fel.jp. 

Et ita etiam tota Germana Comitibus 
plena, tunc erat : ut ex hiftoriciircrum Ger- 
manicarum pafiim apparer. 

I . Sed poftquam Comitatus, Duatus, aiixq; 

T ejusmodi dignitates hxreditarix i£tx funt, 
comites cum omnino fic vere Prine pes erant. 
Qno intuitu Franc. Guiltimannus ib. 6 . H*b- 
fpurgtxc f. m. 279 • HabfpurgenfcsComitcs, 
.Comites Principes aut principales vacat. 
Sicquc Gunthcrus antiquiiTimus^mo pri- 
^ jjpu* Francis, adeoq; Gtr inaniae Latnus Poe- 
ta Ub, t fui Lignwu.9e1f.227. Duc» fic Co- 
mitis uotnea Synonymon c(Tc tradituum de 
Archi-Przlule Moguntino loquens,ia canit: 
Dux, Cernet du Ptdful , dubium. 


Et tales olim erant Comites Sabaudiac , 
Burgundiz, five de Ia Franche Conte, Tyro- 
lis, Cii vix, Geldrix, Flandriz, Hollandiz, 
Namurci,Arthcfix,Seelandiz,G 6 ricix,Wir. 
tcmbcrgix,&:e. qui fe etiam von ©OftCtf ©no* 
ben nominabant, & inter Principes Imperii 
indubitate numerabantur , quamvis poftea 
•liqui ducalem dignitatem exambiverint. 

Quodque tempore Hugonis Capcti,Du- 
ccs fic Comites vere Principes erant, apparet 
etiam ex traditis Stephani Pasquierii, lib. 2. 
det tecbeubei de Id Frutice cbdp. 11.& 12. ubi 
inter alia (dp. n. dicit : Lcs Ducs & Comtes, 
qui font aujourd* huy, ne font qu‘ images de 
ceux, qui eftoient du temps de Hugues Capet 
fic (dp. 13. inter Comites antiquifiiinos , qui it 
fuerunt judices , fic Comites pofteriores, qui 
tamen rcfpedu noflri fcculi , antiqui vocari 
pofiunt, differentiam conftituit, fit ita feribit: 

Et quand il fceut (Ludovicus fcil. Caroli Ma- 
gni filius) qu' aucuns de fes Comtes avoient 
cfte parclTcux fic lafches de leurs terres gar- 
der, fic de prendre vengeancc des hrrons, fit 
des malfaideurs, il lcs condemna par diver- 
fes fcntcnces, & les punit de tcllcs peitics, 
comme iis avoint defervy pour leurs pare fles: 

Si doit on cecy entendre , que ccn’ <ft oient 
pas Contes qui fuflent Princes, nc hnults Ba- 
rons, qui tinflent Comtez, nc heritages, mais 
cftoint ainfi comme Baillifs , qucl* on oftoit 
& mettoit a certain temps , fic punifioit de 
leurs mefFaids, quand iis le dcfervoinr. 

Et tefbtur etiam Lehman. Ub. 4. D(t ©pef» 
rlfcben (Et>ronfcf (dp. 7* Dafj man |u jeflen Det 
Carolinet vnb Othonen/ audJ Dic ©rawn/ 
3 ur(Tctl D(§ Dvrid)^ 9 C(ctjfcn. Und reliquum 
cfTc videtur, ut 9>fa(4^raocn / ionD^rawn/ 
QKars^ratfn/ ^urijgrawn/ non Ducum fo- 
lum Ordini adfcripti,fed fit eorum aliqui Du- 
cibus multo fuperiores fint. 

Licet nonnulli Landgravii, ut Cleggovien- 
fes, Baarcnfes, Stulcngcnfcs,ficc. adhuc Co- 19 
inites exiflant, ut funt Sulzenfes,Fnrflenber- 
genfes, Comites, fit Bappenhcimii,fitc. Baro, 
qui magis 3 nnfcab<rc Det ianD.©ra(ffcfcafft / 
quam veri Landgravii funt , nec ex illorum 
antiquorum Landgraviorum familia dcfccn- 
dunt, Stephan. d. nobilitate, (dp. j.n.31. ubi 
refie de Bappenheimiis fic Landgraviatu Stu- 
lingcnfi loquitur. Refertquc idem Lehman, u 
Ub. 9. (. 1. tres Status fuiffe in Imperio, poft 
Carolinos tempore Saxonicorum Imperato- 
rum: D<rRdn<3 tn tfaifer/alfi Der erfle ©ranD/ 

»nD Die ©eifl * t*nD QBelrlitJje Surfhn / a n ^ 
«uDer/ vnD Dfe Dbrfsfehen Ui©(dDten/aW Det 
Drtrtc 6 tanD 

Sicquc fub nomine Principum etiam Co- 
mites comprehendebantur; Et confert huc, 
quod $urfl / five Princeps , generale nomen 
cxiflat, denouns omnem, qui przefl, vel po- 
tens habetur , quafi primum caput, oD(t <fn 
gurjlejjet/ Ego in Tbtfdui. Ftd 8 . ver b. gdrfl. 

'L * Sed 
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^ Sed in fpcde Princeps , nomen dignitatis 
eft infra Duces, feci otnibus Comitibus fupc- 
rior, Rjttcrshuf. part.feud. lib . i. cap.y.f.uo . 
Ex quibus omnino colligendum elle puto, il- 
fuftri/fimos Comites S. cum in ordinem anti- 
quorum Comitum recepti vel reftituti potius 
fint, Principes omnino fa&os, & ita etiam 
vocari poffe ac debere. 

14 Et id (quinti) hanc etiam ob caufam, quia 
inter Principem & C omitem , ita hoc (eculo 
di&um, non datur medium, ficquc dici non 
pofle videtur , inter Principem & Comitem 
non dari quidem medium , rcfpe&u ordinis, 
fed inter Comites ejusdem ordinis dari gra- 
dus & prxrogativas, quarum refpe&u alter al- 
teri praeferendus exifrit. 

Jam fupracnim detnonftratum fuit, anti- 
5 quos Comites revera Principes effe, eandem- 
que ob caufam , in Reccflibus & Conftitutio- 
nibus Imperii gtfQrfltft ©rafccn / gcfUrflcrc 
2Ubf/ PrxIafcn/iC- cx fua fpccic Comitum & 
Abbatum eximuntur, & Principum ordini , 
(Inquam fpccici contradiftindx aggregan- 
tur, & Surflmtffige appellitantur. 

* 6 Qua denominatione jure optimo maximo 
comprehendi etiam cos puto, quos fummua 
Princeps, non folum titulo Principali 
<jcbor<n ipfc dignatur, fed quos ordini anti- 
quorum Comitum reftituit , ficque ab aliis 
Comitibus (egregat. 

Et idem (lextoj hanc itidem ob caufam, 
quiallluftrifiimi Dnni. Comites S. ex Regio 
& Ducali fanguinc dcfccndunt , ita ut v deri 
poflit, Imperatorem hac in parte declara (Te 
magis, & reftifeitavifle eorum dignitatem, 
quam novi aliquid attnbuiffr vel inllituiffe : 
& ira explicafle tantum id, quod prius ex ic 
verum erat. 

2 g Declarationes autem non funt per natu- 
ram attributiones titulorum , fed clarificatio- 
nes & refolutiones illarum rerum , de quibus 
de prztento poterat cfTc dubitandum. 

x p Et fane qualitas & dignitas , quar ex jure 
fanguinis dcfccndit,in(cparabilis cft etiam in 
fcquiore forte, feu ftatu inferiori. Knichcn. 
in velit at. Apolcg. Et fortuna, quam quis na- 
fccndo meruit, mutari & amitti non pote If. 

jo L 41. C. d. decui. Qtix enim a genere, civitate 
& rerum natura tribuuntur porteris, incolu- 
mia manere fas cft, per l. § . ff. d. int er d. & te • 
leg. i. ti. d. Senet. 

QJJ M S 


Hincquenon informiter difputatCravct- 
ta, cenfil. Ijj. num 4* fi maxime penes unum 
marchionatus vel comitatus fit , dignitatem 
tamen Marchionis vel Comitis ad rclrquos 
quoque liberos & nepotes demanare.Id quod ]x 
etiam in lmpcno noltris monbus haocnu» 
obfervatum fuit: ut fcilicet Principes terri- 
torio principali vd ducali carentes , ab$tfun« 
bttteOenn/ aut Appannagiati.fo Ctn.gCVlfjM pfl 
Depqfai/obtt ctn 'Ocnfcfeafft fraben/ pro Prin- 
cipibus & Statibus Impem agnoicantur, & 
privilegiorum pcrfonalium capaces iint, Ro- 
land. d. Commijfar. part. s. Ub.f. c. f. privile- 
giis Ordinat. & Aurtrcgarum quoque privile- 
gio perfruantur. P. Frider. Mindan. Ub. i.pre- , 
cejf. n. 11. Quo etiam intuitu dicitur. Statum . j 
Imperii efle, non patrimonii qualitatem, led • 
perfonx dignitatem effe, Sch vanman. dettf. 
Cam.pag. i$i. Ac tcftatur Dn.Vulre cenfil. ^ > . 
hUrpurg . if . ». 33 in fin. vol. 3. vix in Ger- 
mania ullum exemplum proferri polfe , quo %r 
Princeps, qui partem Piincipatus,tamctfi mi- r ' * 
nimam ex divilionc adeptus ef:, non ccnlca- 
tur Princeps cite. 

Et denique, quamvis Uluftriffimi Comites 
Zollerenfes Principum titulam & dignitatem n 
olim habuifle dicantur, hunc tamen mulum 
diu omifennr, nec nili moderni noftri Impe- 
ratoris fingulari conccflionc, cum iterum af- 
fumferint, ut appai*et cx dclupcr confcfto di- 
plomate, quod extat in meo Thcfauro Pra- 
ftico, verbo, gmrflcn/ ibi : 3&n< In ben 
ftcnfMnft wlbcrumb vonnt&cm gtidbtylKb or* 
f)(bt 1 gtwutMgr rnb 1 barju j&ncn/ bm % 
$ur|lciv$lful/ tmo dtanen jufti&ren / h. LIbx , 6 
quis purare pollet, ponderanda elle verba, b(> * 
nilUlgf VUt gtgtbtlMf- Exindequc colligi de- 
bere, cum qui lemclomific vel depo/uit Prin- 
ceps titulum & ju a , eundem titulum fine 
confenlu Imperatoris* realTumcre non polle. 
Refpondcri tam e» adhxcpotcft, lllultrifTi- 
mos Comites S. jam modo ad principalem 
dignitatem rertiutos elfe , per xquipollcnua 
verba, camqucfer fupra dcdufta inevitabili- 
ter importare cnovationem principalis di- 
gnitatis. Et pilet tandem. Tropus videatur, f 
majoris cautbnis ergo (przlcrtim, fi hanc 
/ementum ndrtram in dubium vocare cona- 
rentur; imp *: st i declaratio, ab ipfa Cxlarea 
Majertatc , px fine dubio facilimc poterit 
impeti ari. 

T I O 11 . • f 


\~An hebeti per fo na It a Principes jura , ^ uxpcrjonx cokrcnt , ut ab ea divelli non po[[int\ 


lOnftat Status Imperii duplicia feud.c. 9--encL n. n.r. qui ideo, oli ^nba- 
babere jura, realia competunt ipfi ra- ^ ^ 

/tionc territorii, perfonalu ratione fa- 


•' r* ' 
. »■ 

' 

. c / 


milix & digriitatis. Fienque potert, ut aliquis 
habeat realia territorii jura, qui pcrfonalibus 
Comitiis vel Principis privilegiis dertituitur; 
caque ratione Baronum jura nobiles Barona-f 
tus po/fidentes, habere dicit Rofcnthal. de 


bert bifer >btr jencr -Ocnfitalfr citari, colle- 
dfariq; pnerunt ; vic./Ti m perfonalia jura ha- 
bet, qui trritorium amilit, vd quod ab aliis 
fuis agnxis poffidetur. ut jam modo in prima 
qurrtiotc de Principibus Appanoagfuris di- 
ftum fur. Eaque de re etiam egi in Tra&. dc 
Statu Rrip. fubaltcrno, e. 3. n. /./. #4. ed fin. 

* ** St qui- 


* . * 
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39 Et quidem re alitas tcrr itorii & jorisdi&io- 
nis fcmpcr olim dignitatibus Ducis , Comi- 
tis, &c. rcfpondcbat , & nemo in Germania 
reperitur Principum vel Comitum antiquo- 
rum , a quo non pofliderctur ditio , vel fal- 
tem a fuis majorib. non fuerit po fleto. Quam- 
4 ° vis nunc pa/Tim in Germania & alibi , Baro- 
nes, Comites & etiam Marchiones & Princi- 
pes mere titulares (qui fcilicet nec ipfi, neq; 
corutn majores unquam tcrritoriadic infigni- 


tapoflederunt) repcriantur,.vid.Rutger Ru- 
land. L Commtjfxr. iib. C, 4 - ».j¥. p*rt. 2 . 
SricMftfdKlM. Anno mj. §.»K®ol au*. 

Quz ergd realia jura illuftriflimi Comites 4 * 
S. habeant, ex jure 6 c immedietate territorio- 
rum ab ipfis pofleflorum indagandum erit. 

Quod autem perfonalia Principum jura 
ipfis fint attribuenda, ex iis, quz fupra ad pri- 
mam quzflionom annotata iunt, demon Ara- 
tum cfle puto. 


QU JB S T I O III. 

K^ln titulo uti poffiHt tn fuperjcrtpttontbu* in lit er ii & ditas , videlicet lUuJlrifli- 
mo & excellent tjjtmo Principi Guiltelmo 5 . Comiti i S . 


41 T? T hzc quxftiorelolutionemex 

fu penoribus habet, quod fcilicet is, qui 
przfertim ratione originis a Ducibus 
difccndic, vel aliis principalem dignitatem 
habet, Princeps vocetur, ctiamfi non habeat 
territorium principali dignitate infignitum, 
ejusque rei tam extra, quam in Imperio Gcr. 

43 manico Romano exempla habemus: ficq; ia 
iuferiptionibus Don Emanucl Fonlcc* Prin- 
ceps vocatur, qui tamen Comitatum tantum 
habet, ejusque titulus talis cflc folcr : Illuftris- 
fimo & Exccllcntiflimo Principi Don Ema- 
nucli Fon/ccz, Stunicz Azevedo, Comiti de 

r* Montercy & Fuentes , Domino domus de 
Viedma , Vlloa, Ribera , kc. Supremi Italici 
Confilii Przfidi, &c. 

44 Sic Anno 1310. Berchtoldus Comes de 
Henncberg, ab Imperatore Henrico VII pu- 
blice & confcnfii Elegorum ad principalem 
dignitatem evedus,& tamen Comitatus Hen- 
ficbcrgenlis titulum Ducatus vel Principatus 


non acquifivifle videtur, & ii Comites tantum 
titulum, SBfc N.wn ©otftf ©naDcn/ @ta*c 
»nb Qttl JU -Ocnnctog ufurpabant, ac in fub- 
feriptionibus etiam Reccfluum Imperialium 
fefe vocant, v. g. SBll&tlm ©raff »n0 Qtn |u 
«0«nncb<rg/ C&rtdjfolDt>nC> 2llbrccbr ©rartu 
»nb ^)crn tu -Otnntnbcrg/ tc Sed interim in- 
ter Duces , Marchiones , aliosque Principes, 
non veroin Comitum ordine reccnfebantur. 

Comites item Wurtembergenfcs , ii fcili- 4 5 
cet,qui propter primogeniturx jus titulo ab» 
Aiuebant, Principes olim nominabantur, led 
Ducis titulum omittebant; puta btm -Qodb* 

gf bornen §urff<n t>nb -0mn 1 «£<nn ©torg / 
©rawn »nb JDtrtn ju ^Bilrrcmbcrg »n 
pdgarf. Et etiam in Receflu Imperiali ju 3 u§« 
jpuig/ Anno 1559 atlffgCTttfcr/inter Principes 
recenfetur t>A iormunbfdwffr ©taff ©cop 
gen iu QBurrtmbtrg rnb OTumpclgarc/ 
jicllgen/ timcrlafftntr pmtwnbb 
gctjftnto. 


Q_U £STlO IV. 

fit differenti» inter altat ©Taffm ttf Xtid)6 MI» ©if&ffctt ©fafffll 
btf) Sric»6 - 


ti 


1 fffdrflrtt ©rawtt Principibus 

■ xq ui parantur , unde & in Conftiru- 
* tionibus & Rcceflibus Imperii , cum 
aliis Principibus fe fubfi rbunt & confultanr, 
Sixtin. d Rtgdltb. lib.i.cap. 4 , EgoinThe- 
fauroPiadico, fubverb. gcfurflCM ©rawn / 
Sicque C omites DOn J^nncbfTg / ut & Comi- 
tes pon QBurftmbrrg ju 5J?ump<l$arf/ ut mo- 


Et pertinet itidem ad commendationem 
antiquorum Comitum , quod olim Ducibus ' 
przflabant , ut fignificant A&a antiquorum 
Conciliorum, quibus ita inferibi folitumerat, 
Elia Comes & Dux, Flandilla Comes & Dux, 
&c. ut animadvertit Vafzus, in Chronie, Hi- 
fpon.tm. i.Cdp.22. 

Sed generaliter in dijudicatione pnrceden- 


do fupra didum fuit, in Conventionibus Im» tix multum confuetudini debetur, Ego d . U 


perialibus, una cum Ducibus, aliisque Prin- 
cipibus confultabant, cuin iisdem etiam fub- 
feribebant , 6 c quidem vot b<n gtfurfltmi 

47 2 (fbf<n/ cum tamen Comites fubfcriptiones 
luas poli ejusmodi Abbates ponere (oleant. 
Puto erg6, fi nulla alia circumflantia lingula- 
ris interveniat, alft©ra»<n bcp Otricfcgdigni- 

48 ores cfle. Eo, quod inprimis antiquitas, in 
"materia prxcedentix confideretur, ut dixi, 
m ttdS. d. pr/ced. & fejf. ptdtogdtir. (dp. j. 
». 2. f§L /47. & ftq. 

49 Et alrc qtfurflm ©rautn femper habuifle 
videntur id jus, quale Wc g<jiirfltft0t«Wn/ 
jam demum acquirunt. 


n. 1. Alibi' etiam Comes Marchionem prxee- 
dit, Parbdor. Ub. 2. q nor id, <dp. / j. 

Puto etiam prxfcrendum efle eum Princi- 
pem (quocunque titulo, dnttf Alrtn ©ratxnf ^ 
gcfdr^trfn ©rawn/ btr iWarggrawn/ it. ap. 
pellitetur) qui votum & feflionem inter Prin- 
cipes in Comitiis habet ; ei, qui, quoad .titu- 
lum & nomen ea foluin prxrogativa gaudet. 

At vero, an Imperator, absque confcnfii 
Statuum, vel Elcdorum,poflit in Principum ^ 
ordinem fublimare, ut fimul habeat Votuna 
& feflionem, <n altiori» 

indaginis cft, quzquc meum fuperat captum. 

^ j QVdEST. V. 


Digiti. 


54 


•V® Partis, Qoartju, 'A * ^aWi 

Q^U yf. S T 1 0 V. i 

cA» Cmes Imperii, qui hdet Baremas & DmUmt t liqUi fd Archiepifctpt EltUt- * 
re EccUJitfticD ,fu rtttene Ultrum Cernes Imperii vel smf ' V ii- > j 

I D regulariter negandum videtur, quorum refpt&u <r «in 6(anft hf SXtfai.: 

c. r„, t :: i i:_ a n~ — i ia. .i: n_ v 


Etenim Comes Imperii hodie non cft , 
Lnifi qui jura Imperii, quoad fuos fubditos 
Comiutus vel Baroniar,& rcfpcdu illius enn- 
clufum territoriu habet, Wehn«i verb.Q)taft. 
55 Sic Pricipes,qui Imperio immediati fub- 
jefti non (unt, (impliciter fanM-Surffttl/fco 
fignificatu,quo fantfaffim/ aut etiam ($!«&' 
K$urf?«n/ Specui. Saxon. libt. t.art. jg. Ro. 
dolfin. d. Ductb. n.17*. Ritter. de bemag. tap. 
4 . num. gr.) non vero 9 W(b*.$urf?rn indigi, 
tantur uti (ibi opponuntur in jure Saxonico T 
ionbttCbt/ lib. j.art.js. Et tales dicuntur Si- 
kfiaci Principes, ut dixi i» Tbtfaur 9 praUtce. 
verb. Surff. quamvis id, (fine tamen fufticien- 
ti ratione) neget Curatus <n ttX © 4 >l<ftj$fn 
(Sftromcf . lib. i. (dp. i. 

Quilibet autem Princeps in eo fundatam 
habet intentionem, quicquid fub ambitu ter- 
ritorii ut fui continetur, quod jurisdi&ioni 

j j ejusdem fubfit.eique pareat, nifi exemptio feu 
libertas diferte probetur; & fubditi Comitis 
vafaili, etiam aliquo modo fint fubditi domi- 
ni fuperioris, Rofent. d.feud.c.t, eencl.io.n.f, 
g Principis item jurisdi&io generalis, in fuo 

* * territorio vel provincia , cft notoria juris & 

de jure, Wefenb. eenfil. 6 j.r>. & *j. Knich. 
d . jure territer, t. /. n- 96» dc feqq. Et intuitu 
univerfalis territorii Principes ipfo jure fun- 
datam habet intentionem, in omni caufarum 
genere, Knich. d. traft, (dp. #. n. jf6. Matth. 
Stcph, lib.t.iejurisd. part.ij.y.n.iog & feqq. 

59 Ex quibus fcquitur, titulum dn<* 9 t tUb* 
©raten/ober Ol<(d}£ 0 raiib 4 / vix ad ejusmo. 
di Baronias & Dominia, in territorio alicujus 
Principis exiftcntja, & quar de territorio funt, 
quorum q; ratione pofldfores Landfaflii dici 
poffunt, & ubi Principi territorii omnia jura 

♦ territorialia competunt, applicari pofte: Qui 
namque quocunq; modo aliquid praeter Im- 
perium & Imperatorem fupra feagnofeit, cui 
parere ncceflc fit, tantum a Comite Imperii 
ibfcedit . quantum alterius Imperio tenetur. 
Inter dominum enim & fervum , patronum 
& clientem, Audoritas, Imperium, & Potc- 

? flas diferimen facit. 

£q Eftq; omnium Politicorum commune con- 
clufum, quamvis Princeps Baroniam vel Co- 
mitatum cuicunque & quocuncquc titulo & 
prrrogativa conceflcrit, quod tamen non fo- 
Ium fidei obligationem, clicntclamq; fibi de- 
bitam, fed & eam jurisdidionem, quar apud 
eum fumma eft, aliaq; fuperioritatis jura mi- 
nimi tranftulifle, five abdicafte cenfeatur, uti 
ex Molinzo, Surdo, Peregrino & aliis probo 
Ego in trdtt. d. appellet, cap. a. 

6 1 Nec novum eft, ut quis in Imperio Roma- 

no duplicem fuftineat perfonam, Imperialem 
nempe & Provincialem. Imperialem ratione 
bonorum fub Imperio immediate ficorum « 


Provincialem ratione bonoru in alicujus fta._ 
tus territorio ficorum, quorum intuitu crcfn* 
fartbffanb vocari poteft, cujus rei exemplum ■*. 
infigne habemus in Comitib 9 Ortcnburgea- • i 
fibus, qui bona fub Imperio & in ac fub Bava- 
ri* Ducatu habent. Ut Ada Drtm&liriJ con- 
tra Ql&pftn / quar publice extant, atteftaotur. ' ^ 
Sed funt hujus regul* etiam exempla in •* 
contrarium, ficq; inprimis Comites Waldec- 
cenfes, ratione lui Comitatus proComiubui 
Imperii fe gerunt, quia tamen ad Hafliz Land- 
gravios fpedare dicitur, qua de re adhuc con- . 
troverfia lis eft in Carfarea Aula, & A da iti- 
dem utrinq; publice peritam. Hzc ergo quz- 
ftio fadi magis, quam certi juris, & ex tenore 
inveftiturarum confuctudioeq; loci ahisquo 
circumftantiis dijudicari debet. 

Verum hac in parte inter Principes Ecde- 6| 
fiaftos & fecularcs plane nulla differentia efle 
videtur. Hoc enim jus territorii & Regalium 
in genere tam Ecclcfiafticis quam fccuiaribus 
competit. Imo major Ecclefiafticis in vafalios 64 
jurisdidio.ma jorq; poteftas cOmpetcrc vide- 
tur cx eo, quod ab iis fpiritualis & temporalis 
fimul exerceatur poteftas, Thomat. d.coBeSu. 1 
c.f. Adeo ut Epifcopus in fpiricualib. major 
ipfo Imperatore efle dicatur, Paurm. Ub.t. fol . 

491. Et certd Archicpifcopi,Epifcopi,&c. ra- 65 
tione fuorum Ducatuum & temporalis juris- 
dictionis Principes Imperii & Domini terri- 
toriorum fanfc*$ftrfl<II funt & dici poffunt. 

Et conftat, quod Epifcopi duplicem nunc 66 
fuftineant perfonam, Ecdefiafticam & Politi- 
cam nempe . Et quidem Ecclefiaftici quate- 
nus Epifcopi, Epifcopalem jurisdidionemin 
Diaeccfi (ua exercent, & a Pontifice Max. de- 
pendent. Politicam five Civilem autem pote- 
ftatem habent, quatenus ab Imperatoria 
Imperio Romano - Germanico feuda reco- 
gnofeunt, Principatusque obtinent fccuflrei, 

Sicq; regularitcr,& nifipada vel privilegia * 
Statuum, ter i ant 0 fdnb/ ejusmodi Archie- ^ 
pifeopatus, aut etiam confuetudo loci aliud 
importent, qui regulariter arque abfolutum 
Imperium in (uos fubditos & vafalios nobiles, 
quemadmodum Princeps fcculares habent. 

Et quamvis illi per clc&ionem ad hanc di- 6 5 
gnitatem perveniunt, ele&io tamen fui natu -4 
non diminuit potcftatcm, ut docui m tra t i. 
fuere jf. & tltii. Regia in prodrome, e. 4. & f. 

Quodque nonnulli dicunt, feculares Prin- 
cipum fucceflorcs plenam habere adminiftra- 
tionem & potcftatcm, Eccleiiafticos vcr6 no- 
dos efle fru<ftuarios,& inde olim tantummo- ’ 

do didos fuifle difpenfatores , Choppin. d, 
dmto. lib. $. t i/. 0. 7. Gravetta, certfil. 404. * 
n. ij.- Wchner. in verb. ©ranb I xf SX<ld)< . 

Attamen notorium pland cft , quod do- 
die Principes Ecdcfiaftict arque ac fcculares, 7 


Consilium CXCV. t ?» 

Wft «B<t CBiltlfdjtn 06rIgfc(C invcftiantur, docet, ita ut Eccleltallici quidem deccdctitet 
Gail. de pintrat. c.7. n. i. Ita ut Principes Ec- illam capitulo refignent, Iccularcs vero ad fi- 
clcfialtici hodie live ex inveftitura live alio ti- lios transmittant , Thom. MichacL it jum- 
tulo, privilegio vel prxfcriptione quzlitam iii.thtf ijt, 

habeant jurisdictionem , taincn in toto fuo Et tedatur experientia, quod m territoriis 4 
diftriciu , quoad perfonas & res idem quod nonnullorum Ecclefiafticorum Principum in ' 
Principes Politici jus obtineant , Paurmcift. ufu etiam fit blt lonbfcffttcp/ut ratione Archi- 
i. jurtidiB. lib. 1 . 1 . f . ». ii. epifeopatus Colomenlis aflcrcre audet 

7 1 Et fic in genere omnium Principum juris- Noldcn, i. siaru Sibilum, tap. 

dictionem perpetuam hodie efle , ufus nos I, tum. ipo. 

Q__U & S T I O VI. 

<-An trffuit httredtUru, quemadmodum (f rb^off: 3)?(ifl(r/ (JrbiQJJarfc^aM qua 
ab origine in [ fcudum recipiebantur , oUm ab Imperatoribus vel ab ipfis Arcnit- 
ptjtopu (jr Ducibus fecuUrtbus in/htuta fuermt,an exungui vel in altum trans- 
ferri abjque Utentia Imperatoria pofjint, 

I - 1 [usmodi officia hereditaria vul- brnvr/bn guradit Jat/bagftln^rujfnbmi 
' ^ go dicta olim temporaria fuerunttquin £ fftn bc\dbd)Ci o&tr gtltgt tpfrb/ tc. jtbtr na(b 
Se antiquitus fub prifeis illis Francis & fclntm 2lrnpr. TUbfCOttl nun Cln ©dmicf obtr 
Saxon cis Imperatoribus ac Regibus quatuor £rudj)([i fetn 2tTlrr nttbt crbltcb cmpfangen 
illa prima & lumma S. Imperii Romano-Gcr- ^ar/nsarb er bfntnf nacb ftlntm -Ocrtn/Dtm ct 
manici ofhcia Archi-Pinccrnz fcihcet,Archi- Im 2mpr bftntt. 2llfo ftnb Itb Cie Jmprlrut bet 
Dapifcri, Archi- Marclchalli, Archi Camera- ©raptu non ®ab|purg/in ttltcb inlirumenten 
rii, temporanea 8 e ambulatoria erant t atque bt(i J{lo|l(rl 9Btlllngcn (Dtrtn datum flrfjl tm 
pro arbitrio Imperatorum & Regum inter 3 <l & t 1245 ,) ©ittljtlm Sdjtncf ton 

Principes libi dilc&os, bencq; de le ac Impe- JClabfpurgi JtrnolC irtnbfcb pon -Qabfjaurg tc. 
rio meritos diftribucbantur. Goldaft.dtS.kt- b«b< natb btm biinjl pnb bcm -Ortln ©o Jbtr 
74 mu fur. lib.j. c. J. a pr. ubi n. /.quod demum btn |oU(b< (Empttt trblltb Ptrltjltn tpurbcilb/ 
poft Othonem III. illa ollicia perpetua & har- alSbann batttttn (it tman in brn t'ttlt(jnttm 
reditaria fuerint fafta tcftitur. Et quidem fpijgtn/ktpipctlfii aucb In j()rtn alMiis.ttgnt 
non Colum Imperatores, (cd & alii etiam Co- jjduftr Bllb ©tMjftt/ tinb fat)tenb ben litui 
mites ac Abbates ejusmodi officiales habue- baraujf. 3lfo blt ©cbtncftn ootl ©cbtncftn* 
runt, hisq; nonnulli attribuunt originem Sue. (ttrg/ jabtnb tln crbltcbcn ittul onb focb ben 
vif X, imo totinsGcrmanicx nobilitatis, Ego ntcbr Pon jfjnen ftlbl/fbnbcrn tqlllcb oonbeni 
>• difcurfu de ordine EqueJIri, n. 4. confentit Jlmpt/ rtnriptbtr bt 0 ©ractll pon JDdbfpurg 
StumpfF. in btr ©tbnxiutr (Sfironlrf/ Itb. *. e. eber Irn/burg gtftWpffn. 2flfo blt ©tbencftn 
7 Vao.fol ift. b. ubi ait: t£*ifi (ttb ntcbr lutxr. tson JRatficr|tul (sarren ilmpr pno iltulpon $* 
n>unPem/®o((«t bet 30(1 Hclveti* (ep tttta*. t tr J5m(aw|f( ; Mt Inubjtfltn pon Oiappcr. 
ftn/ bann ba tiabtn crflltct) blt ^trgogtn pon fcbtpril / (jabtn 3 mpt »nb OTamtn pon j(jrtn 
©djtpabtn/ nacb ©tfldttfgung j&rtl 81 WII* «raptn Oaftlbfl./OltSrutbfcftnPon £>ftjjtn* 
tbtn ©mnb 4 / gtfjabt tfirt Cltnflltut oh 3mt« (lootn 6 abtn j^rttt 3 btl pnb 3 mpr »on btn 

Ituc bit tralttiibt ais btnrpen jtirtn Jtmpittn ©ratnn oon Apburg/ barnacb 'ilntl vnb9t«« t 

»nbgut|Iliibtn ®ltn(Itn gtabtlr (ipnb. ®a 6 mtn pon ®ltf^n^optn/ (Sllitbtr gt|Ia(< (aben 
®o()tr fomtn blt ‘irutblifftu pon ®albburg/ au* blt villici, QJiajtr/ jbrtn 3 btl/ pon j(rm 
bann au|btntn/ fo portpttnbtrftlben Surfl tn atmpttrn pnb It^tn cmpfangen /ali bltiOtav 
truebfefTtn 1 pom 3mpc geabtlt gtipeftnr pnb jtr pon - 2 Blnbegg/ BBa/tr pon ©larti/ SNajtc 
bamacb bafftlbig trblicb empfangtn ftabtnb ponjtnonatp<iWajtr pon€ppenbtrg/it.Suma, 

3lfo ftpnb encfprungm blt Irucbfefltn pon btt Xbtl Helvettx tft mebrtttbetli tntfptun. 
»ltfftn()OPtn/b(t ftpnb crftKcb itutbptjfen go gtn aup ©Itnftbarfeii btr Sur|It onb Sraotn. 
IPtftn/ bet ©taetri pon jtpburg / Plib mtf btr Et quamvis non dubitem, quin ejusmodi - 

i«t M Ztnbr crblfct? bon ){)n<n cmpfangen. officia ab iimio in (igaum eminentis przci- 
211 fo aucb Ne ^ruct^cffcn tan KappcrfcbnxU puis Imperii Statibus & membris ab Impera- 
tori bcnfcIMgcu ©raocn / ic. bap abet foldxt tonbusconccna&conftituta fuerint, quem- 
21DC1 cr|illft) oon bcm X)<cn|l onb 2lntpr <nc« admodum apparet cx diplomate de An. 1339 . • 
fprungen fcpc/gcbcn Ne crfle iltul onb iRamcn per qaod Ludo vicus IV. Imp. Reinoldum il- 
|U i 2KlfO : $r|llUb toarb ba; 20cl am ^o|f ei* lius nominis Secundum, ex Comite Geldrw 
n<5 Surflf n obf r lanbgiaocn/ in geimln genenr Ducem creavit, ubi inter alia Habentur : In- 
Mimlteriales, Wiener obtt Dlcn(Il(Ul. 3nfon« fuper ad majorem didi Ducatus & Principa • 
ber^cif aber dlier 0d)Cllcf / Pincerna ober Po* • tus (piendorem, affignamus ipli juxta moroa 
cillator,t>onHm(d)encf<n. £)« anbcr irud». Imperii quatuor omebrios infra oominan- 4 
f 'ift 0a6 (jl/ Surftdgcr/ 5utf4?nct0cr ober. dos & eorum heredes , videlicet Jacobum 

V • ' ' ♦ V ■ . 






PAimiQttART^, 


▼aoMyxli*fOeconemum,E\*rhsrdMmvan di&o meo confilro apparet, muh6 magis ti«r- 
Voy lp M arefcalcum, TUeodoricii van T »«n- te alia officia hzreditaiia Epifcopatuum pu- 
deo Pocillatorem , &Gubdmun vanCrou- ta, alioromque Principatuum (cum maximi 
chuyfcn Camerarium. . , ftatu* alicujus ccrtjc provincia , oon imme- 

77 Si eque etiam in Aurea Bulla EJcdoribus diate Imperium concernant) ab ipfis Epifco- 

fccularibus ratione (uonim officiorum, Wt* \ pia & Principibus, tanquam feudum depen- 
gen ib«t€ri| 4 ni|«ct/tan<p>am Vicarii & Pro- debunt. j®jn! 

curatores fubordioantur , caque prareminen- At ver<S five lejusmodi officia hereditaria 
tia certis quibusdam Familiis affignatur: un- 
de & (£r b jknspifr vocitantur. 

78 Sed tamen illa eadem officia non ab Impe- 
ratoribus & Imperio , fed a Dominis, quibus 
affignata funt , dependant, afi iitque regulari- 
ter nomine fcudi rccognofcuntur : ut apparet 
ex Invcftitura , quam pofui i»nfiL 1. dtend. J, 
ubi Ludovicus Palatinus Rheni invertit ratio- 
ne &e|j <5rb5tud)<nQJ?<t|IcroDtr€rb^nttllWi 


At verA live 'ejusmodi officia h*redi 
ab Imperio vel a Statibus dependeant , mini* 
me extingui vel in alium transferri queunt, 
nili quis aliquid committat, ex quo ejus di- 
gnitatis indignus evadat, quod tamen medi- 
ante ordinario judiciali proccflu heri debet, 
ac li aliter fiat, appellatio. Mandatorum ex- 
tradtio, fimiliave juris remedia omnino pate- 
bunt. Cum enim hoc officium certam in g t 
unoquoque genere & familia perfonam affi- 


fcn 2 bnbt veturtiffimos Sucvia: Barones a . ciat,& cum dignitate perpetua &hzrcditaria 
Waldburg, ea conditione , ut port cxtin&io- fit conjungunt, quz eidem inbzret, inde «b 


nem ftirpis Dmn ton ©Cl&HWCf / qui eo tem- 
pore munus hocce (uftincbant,Waldburgen- 
. fesillt Barones admitterentur, & porro illud 
officium , al* (in reebr i <ib« SKannU&cn / von 
tam «Pfal8@ra»<n bcp Otyfljn / fo Dtp -Odi. 
SXonv SXridja $rb*rud>fetf rnb £&ur$urfl 
fanb / cmpfajjcn / foabtn vnft fragen follcn. 

79 Si ergo officia illa Eie&orum Archi-Offi- 
ciis vicaria , quz tamen maxime Imperium & 
Imperatorem concernere videntur , & przci- 
pue in Curiis Imperialibus adminirtrantur , 
non ab Imperatore & imperio immediate, fed 
ab Elc&oribus feudi nomine conceduntur, 
ab iisdemq; lites eo nomine fubortz ab Ele- 
doribus deciduntur, quemadmodum cx prz- 


ca divelli non poterit. 

Ac eo fine (Erb* 2 rttnp(d vocantur & feu- g 4 
di nomine plerunque conceduntur, ut appa- 
reat, illa non pro lubitu Domini adimi vel 
transferri pofle. 

Verbum enim (Erblld) omnino fucccflo- g 
ribus qui de genere & familia fune, jus tribuir, * 
Cothman .conf. 9. n. 136 Wchncr. vttb. (£rt> 

(Id) / & jam fupra in prima quzrtione proba- 
tum fuit, ea, quz a genere tribuuntur, pofte- 
ris in columia manere debere. 

Ac pertinet huc, quod jus quzfitum fine 
caufa, nec a fummo etiam Principe alicui adi- ^4 
mi podit, ut docui \n traU. di blajtjt. in ge» 
ntu. cnp. 9» 


Q_U iESTlO VIL ...t 

Citm Ludovitus Pius Imperiter Eplfiopes Germania in ordinem Principum Imperii 
po/uent, an etiam Epifcopi m It itu , Gallia drHtfianiafint Principes ? Jgsu fit. 
major dignitas Eptjcopt vel Principis, Epfcopalts dignitas vel Motu, cum 
qua dignitate feculart comparanda } 

A Rchiepifcoporum&Epifcopo- ScCoepifcopi Papx, columniquc EcdrfS, 
ruu. nujor dignitas clt, quam aliorum ut colligitur a Clem. i. g. nec fnftt cum ttn- 


-Principum Imperii, unde & prxcmi- 
henttam in feffiombus publicis habent , non 
quidem bonorum re(pcdu,fed propter Sa- 
cerdotum: ciim illud regulariter d'gnius fit 
' ordine feculari, Frajnc. Vivius, dtiif. Ntapol. 

401. Itk-i. 

Sacerdotibus enim omnis honor & reve- 
rentia debetur propter pabulum fpirituale, 
^ quod fidei bus adminiftrant, Marrh d.Affiift. 
in prtfsit- dtctf. Nupol. Et funt Epifcopi lo- 
co Apoftoloruin,LanccHotusi* rtwplo omniu 
indic- lib . a. cap. /. uum.j.fol. 746. 

S 7 Ac dicitur Epilcopus caput fuz dicecefis, 
cujus membra lunt lub Jiri omnes fccuLrcs, 
etiam przlidts & majores Magiftratus (quio- 
rum loco Duces AiCoinites funt ) ita ut etiam 


coti, inglsff. aUegttii d. pan. & per Cora. 
conftl tf. n. t. vjl. 1. quin Si Cardinales ap- 
pellari poflunt, Ales, m c. in noro in [r. at. 

Et mde ad Principem fummum IpcKre a 
dicitur affurgere Epilcopo , & ei juxu fe ve- 
nerabilem ledem aiTignarc, Lancellot, libr. t. 
e.t. § 11. 

Quin St jure Saxonico vetuftiiTtmc.Sr 
diu ante Ludovicum recepto, puta in frltt 
©dttfifdjrn lairtrttbr. lih. r, an. ; rocrbm 
Sic JDcerfcbtlt mifattljttl! / 8c dicitur ibi in 
glofla, quod ^ttrfdiilt Iit tin Bntrrfdjtib ber 
©tditt enb sXitirrftbajft / & additur : 33 nrtt 
mrldttn an jtdnij trn Jar. 35 lr 
(*off/ M t 2 tbr cnb Scpilffln / Cie gtfiirfitt 
ftpnbf (dtxn 6tn 2litb<rii. 3)(t i((cn>SiirfTnt 


ti ordinarius dicatur , Lancellot. .. i. 

,g Sandi illimi item dicuntur Epifcopi, St Chri- brn S)t((ttm f«i;( fte CtriSifdjOjf 2 Jijnn< B0t< 

■gfofa Patrca quoque fpiritualcs. Fratres t(n ftvtt» I N« Wlt 


CoNSILIUiL CXCtf 


m 


©dtfpff<n&ar«n lan WD btr $rt gfurn 9 )?an* 
n</t>aben Dcn $iinjfrcn. 3 it flRann forrait 
Dcn ©«fcfTcn. _ 

9 1 Ubi obiter notandum, Cbmitcf omitti. Se 
ideo fub Principibus comprehendi. 

Nqlii etiam ibidem ex textu glofTa, dum 
Saxonicum jus concedit Epifeopis fecundum 
locum, live ordinem dignitatis Se przcminen- 
tiar, quod per hoc adimibotur ipfis Comiti- 
bus & Marchionibus, qui alias habent fecun- 
dum gradum, iu quod hodie Epifeopi pro- 
atimuin gradum tenent poft fupremum ordi- 
nem, Cavalcan. conftl. 7. fi/, ijt in pinse , 

9 1 Ergo poli quam Principes fa&i funt Va- 
falli Epifeoporum, ita quod Statum fuum in 
uno gradu mutaverunt, retinent (ibi nunc ter- 
tium ordinem, ut ni textu przdi&i Saxonici 
juris dicitur. 

£3 ” Suntque Epifeopi illuftrcs & fpe&abilcs, 
Jaf in l quicunque. s:um. 2 . Q±(L proiuratordu 
Alex. de. Imola, m dsfpuTAtiont fua, incip. Si - 
gtfmundus Romanus Imperator, ui 6. coi. 

94 Antiftites etiam Religionis femper apud 
Germanos tam Ethicos , quam Chriftianos 
inter Principes & przcipuos imperii nume- 
ratius: ex przcipua nobilitate ad eam dignita- 
tem aifumpti fuerunt, $c(jfman (n Der ©pepr. 
€(>ron(cf. Hb. 2. cap. /£, Vnde conqueritur 
Thegan, d. reb.gefhs Ludo v te . &: dicit : Pedi- 
ma confuetudo cft , & maximum malum in 
populo Chriftiano , ut ex vilidimis fervis & 
noviflimis populi, pontifices, Epifeopi & Sa- 
cerdotes fierent. 

Quodque a Francis proccflcrit,ut Epifeo- 
pi temporalem etiam habuerint jurisdi&io- 
— nem, & Principes feculares fuerint, hujusque 
rei progreflum prolixe & operose proponit, 
an etiam difptitat, num hoc L re Ecclcfiz fue- 
riL. Chr. Lehman, in Der ©pepr £fcron(cf ./it. 

(. n . 3+ 3 S> kb* ±- 1- 3 • M. & c.ji. 


In Gallia inter Pares (entre lei pairs de 
Francc) rcccnfctur etiam Epifeopus &. Dux 2 * 
Laonenfis, Epifeopus &. Dux Langrenfis, E- 
pifeopus ii Comes de Beauvais. Epifeopus 
Comes de Chaalon , Epifeopus & Comes de 
Noyon, quibus tamen alit Pares feculares prz- 
ponuittur, Anonymus lib. 2. des Antiquius & 
techetcbes de U F rance, folsop. alios ibidem 
Epifeopos non puto fimul Principes fecubres 
ede. InHifpania quoq; rariores, ut puto,Epi- pj 
fcopi inveniuntur, qui Principatum habeant 
fccubrem, in Italia vix tales inveniri credo.Et 
tamen omnibus in Regnis Epifeopi praecipui 
honorantur, iisq; etiam titulus Screnidimi tri- 
buitur, Rodolfin. (L orig. Ducum UaL tt. 2fq. 

Licet ilJe titulus non omnibus Principibus 
Italia: tribuatur. 

Abbates quod attinet , ii certe ettamfi ex- 
empti & Principes fint,quos vulgo ©cffttftac 
2tebf vocitamus: attamen m fuhfcriptiombus 
Receduum poft Principes t>nD ©ro* 

Dtn locantur , aliis tamen Comitibus Imperii 
przponuntur. 

Et certe ejusmodi ordo fubfcriptionis in 
dijudicatione przccdcmi* obfervandus erit, *** 
ut dixi m rr. de pTAcedenttA&fes^onupiAtb» 
gativa, cAp. }. num. 3. 

Alios Abbates quod attinet, qui non funt 
exempti, oDft ©tfiirf?Cfc 2 l<Df /quamvis digni- mt 
tatem habeant, exiftimat tamen Lanccllotus 
in templo ludiegm , eos inter inferiores digni- 
tates clTc referendos, in ordine nempe Cla- 
ridimortim Vice- Prarfidum , ubi Jafonem 

alios allegat. 

El(L: Comitibus poftponendi &. Baroni- 
bus zquiparandi edent, idque etiam ex cara- 104 
tionc rite Hl, quia Abbates regulariter non 
habent Ecclefiafticorum jurisdictionem, fed 
modicam tantum coercitionem fuorum Re- 
tigioforum. 


Q^U ISTI 0_X1IL_ 

Amin firitQBf&btrfttt/ quem Colonellum votuit , loco ratione dignitati* medio 
inter Baronem & Equitem Auratum , vel quo loco & ordine ponendus, cum non 
fit Jemper dignius haredttaria ad vitam , neque tranjeat ad h are des, Coli» 
neiim cum qua dtgmtote comparandus? 

Oloncllos Comitibus etiam fulcm, Przfc&um Auguftalem, Duces item* 
luperiores c(Tc , evincere pofle viden- Comites & Marchiones. 

Et ccrtfr Magiftri Militum , qui fzpe r»*- 


/tur tradita Petri Calcfati,m traH. de 
Fqu firi d gnitate, qui n.131. & feqq. docet . in 
nomine (uperiltuitiimn poni Senatores illos 
antiquos, Coufuies, DoCtores, & Patricios, 
in fecundo vero ordine poni PrarfeCtum Pr*. 
torio. PixteCtum Sacn Cubiculi, Qu^acfto- 
rem Sacri Palatii. Comitem rerum privataru, 
& Magiftrum Militum, quibuscum ColoneU 
loi zquiparandos ede, reputare quis podet, 
in huneque ordinem collocat etiam Calefatus 
Cardinales Sl Patriarchas. In tertio vero or- 
dine fpeCtabilium fcilicct, reponit Prztores 
Urbis Roma:, Przfcftum Vigilum , Procon- 


Tiarati in Novellis Conftitutionibus Im*pp. 
nominantur, eminentidimique & magnifici, 
excelli & illuftrcs appellantur. /. 1. Coi, d. m». 
da mult. La.God* ofic, Ptuf. Ptdt. Eos in lo- 
cum Legatorum, qui ex Confularibus ad ex- 
ercitus mittebantur, fubftitutos, Veget. Itbt. 

2. CAp. 9. feribit ; Eraniautem Magiftri tam 
Equitum quam Peditum : Quorum quatuor *** 
erant: Duo in Oriente, totidem in Occiden- 
te. His adjun&i erant alii. Equitum & Pedi- 
tum per Orientem : Equitum & Peditum pcf 
Thracias: Equitum & Peditum per Illyricum» 

Z 5 Equitum 


4 - 


S74 


Partii Quarta, 


Equitum & Peditum per Gallias : qui omnia 
ex tra&atu, Notitia utriusque Imperii inferi- 
pto, liquent, 

106 Quirinus item Pifo Soaccius, in treS. it 
Romen.ee Vinetum Megijlretuum (tmparetto- 
ne. n. +6s . &fiqq Magiflros Militum fecun- 
dum locum a Principe tcacrc affirmat, & Ma- 
refchallis rquiparat. 

ig 7 Sed tamen fc iendum eft,magiseum,quem 
generalem belli Ducem vocant, Magiflro mi- 
litum limilem efle, Coloncllum vero reftius 
Tribuno Militum correfpondcre, qui Legio- 

lo> mbus prxeae, Pratejus in Lenteo verb. Tnbun. 
Militum Generalis autem, fecundum quidem 
locum a Principe obtinet, fed tantum in re- 
bus bellicis , Pifo Soaccius, i % L n. 49 • ubi ad 
finem feribit : Przccdit autem Clariffimos ad 
fimilitudinem Tribuni Cclerum,cum fit Prin- 
ceps Militiae, ac poli Ducem fccu»dus,& ideo 
illufir is dicitur iu iupraferiptione. /• ult. C. it 
Offic. Magtftr. Mtlit. 

U9 Ablurdum itidem efTe videtur Ducem, 
Marchioncm , & Comitem ColoncIJo poll- 
poni,& infuper Calebtus,d. /.» . 14*. & jeq. 
fententiam fupra relatam ita declarat, quod 
nempe Duces, Marchioncs , Comites , in or- 


dine folum fpefiabilium cxiftant, non proce- 
dat in ulibus, qui ratione ampliffimz ditio- 
nis, aut ratione languinis tales exiflunt. 

Putarem autem apte diflingui pofTc circa 9(9 
hanc quzflionem, ut Colonciius, qui adu co- 
lis cft,in a&ibus militaribus, przfcrtim in ter- 
ritorio fui Principis, pro quo bellum gerit, 
aut quando apud exercitum cfl, Comiti xqui- 
parari poffit. 

In aliis vero aftibus non militaribus, in- 
primis quando non cfl in a&u mlitix, manti rn 
<r aflefn ctn bcflefrcr Obrfffa Ifi / t>n& vurcf* 
lltb fefn SKcgimcnr r nftr&anbcn fjat : Puto 
Coloncllum Baronibus etiam, & aliis, qui ju • 
risdidionem & Imperium m fuos fubdttoa 
habent, poftponi. (nifi fimul Comes vel Ba- 
ro fit) Scioquc tali Coloncllo etiam nobili, tgn 
Dodorem, qui Cancellarius alicuju* Princi- 
pis erat, circa praecedentiam alicubi licem 
movifTe. 

In perfona autem ratione generis illuftri, 119 
Colonclli dignitas eandem maxime auget , 
przfcrtim fi magni Principis vel Regis Colo- 
ncllus fit. 

Qux tamen omnia pro varietate circum- 
flandarum variationem magnam admittunt. 


'“E 


Q_U j£ S T I O IX. J 12 

J9ua [it major dignitat Equitis ne Aurei Vellerit , vel Comitis Imperii ? Eques item 
Aurei Vellent eum qua dignitate deteal comparant 

Go certe Comitem Imperii ex- acComiicmdc Fiirflenberg, & tum quoque 
tra dubium przferrem. Etenim Caro- ejutdem ordinis participes erant Gallix, An- 
ius V. Imperator Bononiz in Italia in gliz&Luftaniar Rex, Calcfatus it iquefiii 
~ " dignitate, num. t). 


rt 

.4 
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duplici fua coronatione Adrianum Dominu 
deCroy, fuum Magnum Aulx Prarfcdum, 
quem Majorem domus vocant, & jam du- 
dum Equitem Aurei Velleris crearat publici 
& cum magna (olcnnitate, folus inter omnes 
przfcntcs proceres unum ad fc vocavit & ele- 
git, & ibidem in Comitem S. Romani Imperii 
fublimavit. Si ergo dignitas aurei Velleris E- 
quitis plus fuifict,non opus erat ipfum in Co- 
mitem Imperii erigere, fi jam ante majorem 
dignitatem habuiffer. Hujus rei audor cfl 
Henricus Cornelius Agrippa, Dodor Sacrae 
Cxf. Majcflatis a Confiliis, Anno ijjo» in it - 
feript. Coronet. Ceroti V, 

S Et quamvis ordo aurei Vc liciis vulgo du- 

toifon d’Or inf linitus a Philippo Burgundiz 
Duce, & translatus jure fuccefTionis in Hifpa- 
nix Reges , ejus dignitatis reputetur, ut cum 
etiam potentiffimi Principes ambiverint , fic- 
que Carolus V. Romanorum Imperator Hi- 
fpaniarumque Rex Trajcdi in Hoilandia An, 
1546. eum in ordinem aflumpfcrit Cofmutn 
Medicen, Florcntix Ducem, Ducem Alba- 
num, Ducem dei Infantafco , Comitem de 
Egmond. Comitem de Mansfeld , aliosque. 
ut & 4. Julii ejusdem Anni Ratisbonx, Equi- 
tes aurei Velleris declaravit idem, Principem 
Maximilianum, poflea Imperatorem, Princi- 
pem Pedcmontis , poflea Ducem Sabaudix, 


Nihilominus tamen non fequitur, Aurei 
Velleris Equites eam folam ob dignitatem 
Comitibus Imperii prxferri. 

Nam & olim Equcflrem dignitatem, furtt 
SXltttr gefdjiagtn luoxttat / frequentiffime 1,7 
Principes ac Reges etiam affettabant , 6c iu 
Francilcus I. Galliarum Rex equitem creavit 
le Capitain Bayard, ut in hilloria ejusdem 
Gallice eonferipta cep. io. habetur: & tamen 
Eques per fc Comitem non praxedebat. 

Eilque Comes vel ideo Major, quia Co- /(J 
mitum dignitates ab Imperatore, Aurei Vel- 
leris Equites a Rege Hifpaniarum, & quidem 
folum tanquam a Burgundiz Ducc Iiabcnt. 

Conflat autem prxferri cum, qui dignita- 
tem a majoii accepit ee p. ptr fiut. & ibi gL »** 
& Dd. de mejor & obed ubi hoc notat Abb, 
n.i. tn j,not. inferens ad quzflionem de dua- 
bus fratribus, Militibus, quorum alccr mili- 
tiam recepit a majore, licet poftenor fit tem- 
pore. Et idem Abb. in cep. pojlulefti eoi. 3. n , 

9. i. itmef. pr ebeni, dicens, quod inter ho- 
mines ejusdem ordinis prxfcrarur ille , qui 
fuit ordinatus a Papa, licet fuerit poflea or- 
dinatus : fic dici polle ait de militibus fcculi: 

& hujusmodi refert & fequitur Feiin in ru- 
bne. txtr. it mejor. & obti. coi. 3. fub num. 

4 * i* ftrf. Miles . Nic. Boer. truQ. i. ord. grei. 

% y ntr for. * 
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Consilium CXCV. *7? 

* tr.fir . in d.f-M nn, /». Dcc.in l.ciim quid testnim Romani eram ii, qui in bellum »0. 
in nlt. liltur.n. if.ff. fi titt. ftt. cati equo militabant, ut olim nobiles, t>(c£Xt(a 

ut Quodque magni etiam Ptincipes& Reges Ktfdwjft / ego in tbtfdUT. ftdS. vttb. SXifftr. 
ejusmodi ordinem Burgundicum , ut St An- fcfeafft. Forfan autem tales Equites in Aula it» 
glicanumS. Gcorgii , live du bleu jarreticr , BurgundicavclHifpanica tanquam domefti- 
btp Matum £ ofrnbanM / allumpferunt, ,id fit ei Catholicz Regia Majclbtis , aliis alibi li- 
es eo, quia EqucRrcs tales ordines rcpratfen- cet dignioribus praeferentur , quod ulus do- 
tant aliquo modo foederis fpecicm, ut docui cerc potcR.St ibique aliis militibus fcu Equi- 
in ttdl i. it fetietib. idp. f. n. 4 ■ ftL Sj. tibus przferuntur. vid. omnino Chaflin. » 

,21 Et ideo cum nulla dignitate Romanorum ctul. pro p. tenf. d. it. di fin. 

conferri Ratus talium Equitum poteR.Equi- 

Q^U JE S T I O X. 

Ducatus dr Comitatus, qua PrivtUgia , quos honores , quas dignitates , quas prae* 
minenti /u , quas Ubertates pra cateris dominiis habeant t 


D ucatus & Comitatus, fi ficut 

perfuafum mihi cft, pro ipfis territo- 
riis accipiantur, immediate impera- 
tori 6 i Imperio fubje&i, ut Baronatus, JT)cn« 
febaffren/ ejusdem qualitatis puta , immediate 
ab Imperio defcendcntes,haac emincntiam& 
libertatem inprimis habent, quod eorum pof- 
/effores legitimi jura territorialia, hoc cft,W< 
ian&*$ur|tUc&< Dbrfgfrif / & quz inde de- 
pendent, exercere poliunt. 

Quodque inibi Imperatorem ip/um re- 
124 przfentare, & id, quod lpfe Imperator in Im- 
perio, facere polle dicuntur, ut dixi in tra&. 
d. flatu Rttpubl.fubalternt e. 3.0.1. & aliquot 
ftqq. Hzcquc jura inprimis Andreas Knichcn 
in tr. hac de re flngulari,\ atiffime & omnium 
optime cxplicaffe videtur. 

Et horum territoriorum intuitu, Ducatufi 
2 ac Comitatui poffeffores Status Imperii lunt. 


alia dominia etiam nobilium immediate Im- 
perio fubje&orum, Ik §T<l)fc2lb<Udw ©A* 
ttt/btx 0i®dbi|cb<n/Stdncf Ifdjcn »nD 01 (Kb 
nlfdxn IXfiucrfcbafff / talem eminenciam mi- 
nimi habent. 

Eorum enim nomine, non poffunt exerce- u4 
re territorialia jura. Unde folum^fogft J£)mn 
olim dicebantur: eo quo ipfis competebat 
tantum jurisdidio bafia, t)fc 
£>brtgf Ctt / quin & fing. m troSk. idem Knich. 
adimit liberis Imperii civitatibus territorialia 
jura. Ducatus autem Se Comitatus, fub alte- '*? 
rius territoriali jurisdi&ionc conftituti : ut 
funt Ducatus Silcfiz, Bohcmiz,&c. ac etiam 
in Gallia & Hifpania, illa territoria fubfunt 
regibus, quoad omnimodam jurisdi&ionem, 
nec ita libera funt ut pagi & oppidula nobi- 
lium in Suevia, & Franconia, quz ad nobiles 
liberos ac immediatos fpe&ant. 


QJJ JE S T I O XI. 

An antiquitus Comites coronabantur in fua inftitutionc , quemadmodum Duces ? 
Item an Uceat gejlare coronam Baronibus (jp aliis infer tonbus fupra infignia ? 


C Arolus quidem Pafchalius in 
infigni opere Corona lib. 10. C. 13. fcri- 
bit : Vt corona Rcgi| dcmonftrando 
cft convenient illima , ita galea eft veri (fimum 
fymbolum Ducatus & Imperii. Sed quod o- 
mni tempore utraque virtus Principi viro cft 
aeceffaria, fupereo fcuto, in quo effigiantur 
infignia fummarum poteftarum, galea plerun- 
queftatuitur, cui hzrct corona, vix etiam 
non coronx adhzret galea. Vix quoque fola 
corona non galeam affumit fibi & Comitem 
& Satellitem. Hinc cft, quod Minerva cft ca- 
put contetta fulgenti galea, & ipfa galea olea- 
ginea corona tegitur. Hinc Prifcus mos or- 
nandi galeam gemmis & lapillis, haut ferd mi- 
nus quam coronam, ut videre licet in num& 
■natibus Principum Romanorum. Et oodem 
lib. cap. ult. idem ait : Quisquis nobilitatis 
przrogativa lioncftatus incedit, intelligat fi- 
bi ut cuidam regulo deberi coronam , fi iis 
praefidiis nititur, quibus cumulandis inventa 
cft corona. Hzc item corolla five corona ini- 
bi fignat omnia lzta & faufta. 


Sed tamen galeam coronatam tfn Scfcfib 
»nb QBaffcn mir gtfr&wcm -Orlm / nonnulli 
hodie etiam qui non funt nobiles, habent, 8 c 
viciffim nobiles quidam, imd alii in fublimio- 
re dignitate conftituti infignia habent cum 
galea non coronata. 

Puto ergo hic in quzftionem vocari, quis 13* 
ufurpare polfit fcutum cum fuperiropofita co- 
rona. Id quod folum Ducibus & Comitibus, 
qui Ducibus lunt compares , ac Baronibus 
regalia habentibus competere autumo. Sunt iff 
enim nonnulli Barones, bft c<nt tCCbfC • 0 <XU 
fdjaffl (aben/ eaque ratione olim MompeU 
gardiz quidem Comes long£ lateque impe- 
ritans Magnus Baro appellatus fuit, & lunt 
etiam Principes quidiun , qui fe (impliciter 
JTknn inferibunt» Sicque AuftrizArchiduces 
infcribuntur.0tniu8rf<fi(anb/auffbtt®fn« 
infdjdi Sliarcf / ju Cpancnam/ic. Duccsjulia- 
ccnfct, -Cltrm |u SXatxnjMn i Megapolitani 
^ntn btr fanbtffioflorf rnb ©tangarr. 

Et tales Duces, Comites antiqui St Baro, 
nu infignes, alicubi coronantur. Legitur n. 

Comi- 
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Comitem Britannis Minoris five Armoriaci, 
item & Comitem Normannix folenniterj in 
Ecclefia coronatos fuifle» Quamvis regulari- 
ter in Germania non coronentur ejusmodi 
Comites vel Principes, (cd olim cum vexillis 
tantum invcftiebantur, ut docui i» Tbe/auro 
pratiuo, ferb. ftu&ntnlc&tn. 

If f Sed ut dixi, mos & confuctudo cft , quod 

Duces & Comites Ducibus compares infi- 
gniorum fuorum (cutis coronam imponant 
auream: ut videtur in duodecim Ducibus & 
Comitibus paribus Francix cum aliqua di- 
ftin&ione inter fc & differentia, quam coro • 
nam geftant in capite in Regis auguratione» 
Et merito coronam geftant omnes , qui 
Regalia, gladii poteftatem & fupremam ju- 
risdi&ionm habent. Sicque glolfa fc<(j 
fifeben QBtfcfcbllbr* / art. S9- tradit, b<t> bcm 
^onf^licbcn ©ctpalt l(? nfdjr Afltfn jurerntm* 
men htr jxonty / fonftrn aiub alie tu/ tentu 
ha* 0ebt»crhr Nfbfilcn f(!/ Andr. Gollbeck. 
intrati d.jurt Gtrada,cap. /. ad jin. d.ttrno 
• rdtnt fucced.n. t. 

,, j Sicque etiam capio, qux habet Lanccllotus 
in templo omnium ludteum. libr. t. cap 4 • in 
prine, ubi dicit , Duces Byrro cooperiri fine 
coronx ornamento : qux regali fplcndori vi- 
detur conccffa , nili Ducali ordini quandoq; 
hoc attributum etiam fit, ut Andreas Alciat. 
fentit in trati.de fing certam, e. j a. qui alios 

1,6 Duces Regali dignitate decoratos comme- 
morat, ut cit Mediolancnfis, & Pannonix (u- 
perioris, quam Auftriam vocant: Itemque 
Burgundus, quibus jus fit gentilitiis inligni- 
bus coronam ferre, aliquos alios non ita: vc- 
luti quos Romani Pontifices in Umbria, Pi- 
ceno, aliisque ltalix partibus quandoq; con- 
ftitucrunt, qui Pontifici deferre tenetur , nec 
foluti legibus funt, & non coronam, fcd bir- 
rum gerunt. 

Et pertinent huc, qux habet Carol. Pa- 
fchalis, Coronar. libr. 9 . cap 2». Ducum alii 
funt majores, alii minores. Majores voco il- 
losyquorum dignitas proxime accedit ad Re- 
gum. Et hos quidem Duces in tantam ma- 
gnitudinem & claritatem cve&os video, ut 
tot mihi Reges videre videar. Id duplici ra- 
tione accidit: propter genus fcilicct, propter- 
que opes & audoritatem. Et vero, quod ad 
genus attinet, vix ullus iliorum non ic anti- 
quis Regibus oriundum profitetur. Ergo ita 
funt Duces , ut eadem ratione (int Principes 
prioris generis. Hoc tam excelfo loco afpi- 
cio illa Gcrmanix columina, illa ltalix magna 
nomina , aliosquc , qui ctfi inter fe nondum 
etiam fatis conveniunt de wfottyf, tamen id 
fiiftigii infederunt, quod eftRcgio proximu. 
Hinc fit, ut fi homines unius ordinis efie ccn- 
fcantur, omnes propemodum fufpiciantur ut 
Reges , iongeque antiftant illis quos voco 
minores. Et quidem minores Duces funt il- 
li; qui funt in ditione majoris potcftatis Re- 
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gix, Imperatorix, Pontificix. Iftis videlicet 
dati funt Ducatus, hoc cft, dignitas Sc fe u- 
dum, quod hoc nomine dcmonftratur, ea le* 
gc& conditione, ut jurifle jurisdidioni da- 
toris per omnia fubjedi (int , haut fccus, 
quam quilibet c vulgo» Tales fuerunt Majo- 
res Duces in ditionibus Imperatorii ante- 
quam daretur cis vicariatus Imperii. 

Cxterum Minores hi Duces cxftant inter - 
eos, qui fulgent aliis tcudorum dignitatibus. 
Sed multum quoque cedunt illis majoribus. 
Nam hi in fua quisque ditione ferunt fc vica- 
rios Imperii : quandoquidc ibi omnia obeunt 
Imperatoria munia. 

Vtriusquc tamen Ducatus coronx, quod 
mircrc, funt promifcux , etfi Regiis funt (i- 
miles. Quippe, in utrisque lamina aurea, qux 
caput ainhit, pretiofis quoque lapillis diftin- 
guitur. Ex hac lamina exeunt flores & folia. 
Certe id, quicquid eft, nihil aliud cft, quam 
materia florea, foliacea, frondea, Ixta, lalti- 
viens, fuaque (eric laminam inumbrat. 

Nimirum his Ducibus, ut fi (int Reges, 
tales coronx convenire videntur, ut inliguia 
fux dignitatis, qux quam proxime accedit ad 
Regiam. Nam quod infigniuntur lamina *- 
ronaria inumbrata foliis, in hoc vero quo- 
dammodo funt fimiJcs Regibus. At quod ea 
corona e (uperiori parte tota patet, cum Re- 
gum coronx (int daufie , docemur iplos ctle 
infra dignitatem Regiam. Regnum eft «Jrw 
4>vuab le natum, & uulfius majoris benchcio 
obnoxium, propriis inquam, au(piciis fuaq; 
vi nixum. At horum Ducum, quamlibet late 
dominantium coronx effigiantur apertx , ut 
in quibus eft etiam & beneficio & incremen- 
to locus. 

Ergo hi Duces tali corona fidem faciunt, 
fe mibi efle, ut fublimiorcm poteftatem, cu- 
jus magnitudine nituntur, propitiam expe- 
riantur, illi (uos audus acceptos referant. At 
fublimis, furamaq; potcftas, hoc cft, Regia, 
Imperatoria- Pontihcia claufo diademate de- 
monftratur, quod qux in aliis germinant ap. 
husperdu&a funt ad maturitatem, qux alibi 
incipiunt, aut procedunt, hic funt perfe&a. 
Ne inulta ; hx fuminx potcftatcs illud magni- 
tudinis fadigiu infederunt. fupraquod afeen- 
di non poicft. 

Quod autem minores Duces, Regumque 
vafalli tain divite,ramque fpeciofa corona u- 
tuntur, id adeo hinc fieri credo, ut qui m 
honorem Ducalis appellationis evedi funt, 
hi quoque infigniis Ducalibus non arcean- 
tur, ne minus quam Imperatoris celebre fit 
beneficium Regis» 

Et cap. 2 f. idem Pafchalius Comitibus quo 
que ac Baronibus coronam tribuit^, & inter 
alia ita feribit: Hxc comitum corona con- 
dat c circulau lamina, cui hxrcnt tres lapilli. 
Supra laminam utplurimuum eminent tres 
uniones magnitudine coafpicui , aut certi 
conti- 
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continua feries minorum unionum, qui & in 
extremitatibus lamina, & fuper ipu media 
duplicantur, aut triplicantur, exterisq; emi- 
nentiorcsafpiciuntur.licuti illa margarita tri- 
bacca Indica. 

Equidem tam Comitum quam Marchio- 
num coronam cum Prudentio dixerim per- 
petuam gemmam, five aurum perpetuum. 

Gemma relucenti diadema amplectitur auro. 

His proxime funt Barones , h. e . e nobili- 
tate primores. Atque adeo quandoque hac 
appellatione Baronum univerfus ordo nobi- 
lium, cujuscunquc gradus aut dignitatis fint, 
continetur. Baronibus licet geftarc non qui- 
dem laminam integram & latam, fed tenuio- 
rem ac rcftridiiorem,ac vcluti circulum fivo 
gracile vinculum aureum. Hoc puro reprx- 
ientari prilcuin illud hodie etiam a 

vera nobilitate fuper inligniis & galea: cono 
ufurpaium, quod connumeratur inter or- 

Q^U E S T I O X II. 

Vtrum tll e, qui ex Reguli & Ducali fhrpe legitimo matrimonio in re SI a Ime a ortu e & pro - 
creatus , ejus que pradecefjores titulum Ducis & Marci) tonis ait quot feculis obttnue- 
rtrt, licet detnde per matrimonium, vel venditionem, aut Jure bellt, ad altos ha 
dignitates cum conditionibus tranftersnt , & ideo jam ab aliquo tempore titulo du- 
cu abfiwuermt , atque ex cujus familia rurfus multi Imperatores, Reges , Duces, Mar - 
chtones defendunt, ejus que antecejfores , quemadmodum & ipfe continui cumfuis fi- 
milibus Matrimonii vinculum contraxerit. Modo autem five de prafenti tantum - 
modo nobtlijfimum & antiquijfimum Comitatum pojfidens , atque ejus titulo gau. 
dens, fit habendus pro Comite tantum vel pro Principe? 

D hanc Quacftioncm , perca Principis aut Ducis fit curioftor, Comitis ve- 
ro fimplicior ; Fortius eft enim jus fanguinis. 
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namenta excclfiorum capitum > ac diftingui a 
corona. 

Hic cft locus monendi Marchioncs, Co- 
mites, Barones, eosque omnes, quibus con- 
ccfliira cft, ut caput evinciant eidem prope 
forma, qua prima diadematis pars rcprxfcn- 
tatur. Hinc enim docentur fe a regnantibus 
aftumptos ede in primam regni partem, quod 
eft confortium ejus curar, qua una luminum 
illud faftigium nititur. Nempe ut omni loco 
ac tempore Principi ac Reipublicz fint acres 
adjutores in hac tanta taraque ardua admi- 
niftratione, ci adfint perpetua fide & vigi- 
lantia, lua lingulari opera , omnique virtutum 
genere omnibus prareant. Ubicunque confli- 
tuerunt, ibidem Principem velut exferiptum 
referant majeftatc armatum , automate ve- 
nerabilem, jubendi potedace validum, deni- 
que vi regii numinis ubique prxfcntcm, 
Hattenus Pajfcbaltus . 


prxdpue , qux fupra in prima Qux- 
Lftionc di£la funt, affirmative rcfpon- 
dendum cft : Et exemplum habemus in Co- 
mitibus Tubingcnfibtis, qui fc Comites vo- 
cant, etiamfi nec ipfi, nec eorum agnati Co- 
mitatum habeant; fed per venditionii titulum 
translata illorum bona fint in Wirtembergix 
Duces. Ergo adhuc magis id locum habet.ut 
Principes (int, quorum majores non folum 
Principatus portcdcrunt.fed & qui adhuc funt 
*** in ca familia. Cum quippe ratione fanguinis 
honorem habeant, d eereque pofiinr, fe ortos 
elle a Regibus & Ducibus fupi emis, quorum 
f 4* filii vocari folent Principes, tum etiam, quia 
titulus Comitis prx (c fert regalem dignita- 
tem^ Comircs Imperii, qui habent jus & re- 
galia liberi Imperii pro Principibus habentur; 
tum etiam, quia Comites Francorum, ante 
tempora Caroli Magni fuerunt majoris di- 
gnitatis , quam Duces. Cum antiquitus Co- 
mites illuftrcs , Duces vero plcrunquc fpe- 
ftabiles dicebantur: tum quia Reges Galliae 
folcbaiu fol jmmodo fratribus vel filiis Co- 
mitatum nobihllimum in hxreditatcm dare. 


quam officii & dignitatis. 

Ideoquc pro cujuscunque libero arbitrio 
& moderna talis fe vel Comitem vel Princi. 
pem nominare poteft vel intitu lare, prout ha- 
bet reditus fufticientes ad fuftinendum fla- 
tum & dignitatem, dummodo per infamiam 
non amiferit dignitatem, nec infra Comitia 
aut Baronis dignitatem fe dimiferit, nam di- 
gnitas hxreditaria fcmel i Principe fupremo 
concerta , & ad pofteros transmirta legitimo 
modo, amplius tolli non poteft. 

Infupcr dignitas non moritur, fed femper 
durat , fcmel concclfa hxreditaria ampliu» 
tolli non poteft. Non facile a fuo principio 
res degenerat. Non cft refpiciendum ad de- 
nominationem, fed ad rei primordia & ori- 
ginem. De prxtcritis in prxfcns prxfumituf, , 
talem quendam hodie videri, quaJis fuit tem- 
pore prxterito, & in fpecie, fi quis rem ha- 
buit prrterito tempore , prxfumitur, quod 
eam non amiferit: qux legum prxfumptio 
liquidirtims eft probatio, inftar documenti» 
cui mcritA liandum , donec contrarium evi- 
dentirtime probetur. 


quod Appcnnagc vocant. Neque in tali oc- 
Critone alia eft differentia , nifi quod titulus 

- £t ita fint io ego Chriftophorus Befoldus D* /alvo tamen femper reftius ftn- 
tt entium justitio, \ASkm Tubinga. 

CARO- 
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CAROLI MAGNI IMP. SERMO DE FUNDA- 

TiONE AQUlSGRANENSIS BASILIy€'MARIAN>£, . 
illusqucConfccrationcpcr Leonem III. Papam. 

VKDE PROBATUR gUOD COMES PRACEDAT PRINCIPEM 
ptrtttuliru Tituli , nifi Imper/s Princeps fi/. 



^Go CAROLUSj qui Deo 
| favente curam regni gcro,& Ro- 
: manorum Imperator cxifto,con- 
I filio Principum Regni noftri E- 
•pifeoporum, Ducum, Marchio- 
mim, ac Comitum, rogatu vero tam libero- 
rum quam fervorum in plurimo generali con- 
ventu, in divertis locis regni noftri habito, 
discufti prout juftius, & melius eundis vide- 
batur, primum de lege fandarum Ecclcfia- 
rum, de reddendis juftitiisEpifcoporum, de 
vita & jure Presbyterorum ac Clericorum, & 
harc omnia judicio & affcnfu noftro , fecun- 
dum inftituta patrum meorum corroboravi, 
firmavi & auxi, nihil de his minuens qux Ca- 
tholici viri rede atq; legitime vivere volen- 
tes , ad obfervandum Ipirituali ac fingulari 
decreto, bonum & utile contulerint. 

Deinde, prout eundis plicuit prudentio- 
ribus regni noftri, legem Saxonum, Norico- 
rum, Suevorum, Francorum, Ripuariorum, 
Salicorum , ficut mos & poteftas Imperato- 
rum eft, & omnium antecclforum mciitorum 
femper fuit, diftinxi,diftindam fub authori- 
tate Regia & Imperatoria ftabilivi , non ex 
mea adinventione aut corde prolatam , fed 
Communi confilio & generali conventu to- 
tius Gallia; a me renovatam & in melius au- 
dam, ficut Patres & Prxdcceftorcs mei fccifle 
perhibentur. Scitis enim , & neminem latet, 
quia quicquid ab Imperatoribus & Regibus 
prxeeptum & decretum eft, femper ratum & 
pro lege tenendum eft : ne quod ab univerfw 
fenfatis, & jufta fatis difcrctione vivere vo- 
lentibus imperatum & adum eft, &noftra 
Imperatoria & regia Majeftatc confirmatum, 
& folidatum, violetur. 

Nunc patres , fratres , & amici , fautores, 
& coadjutores gloriar regni noftri, de omni- 
bus ftatutis patris mei Pipini; qux ad utili- 
tatem & honorem fandx Ecclefix firmari, ac 
renovari petiftis, qux ad detentionem fecula- 
rium rerum & legunt ftabiliri quxtiftis, nihil 
minui nec abnui, fed in melius ampliavi, o- 
mnium fanis contiiiis acquievi, & fui in me- 
dio veftrum quafi unus de quxrcntibus & pe- 
tentibus xquitatem legis, nulli contradicens 
aut renitens dignx & redx petioni. Ergo ve- 
ftri decreti & petitionis voluntarius exftiti, 
vos quati patres & fratres audivi : nunc qux- 
fo & mcx petitionis Se intentionis * non fo. 
Ium Auditores, fed & benevoli fadores fieri 
velitis. Nec quod indecens aut intolerabile 
fit quxro, fed quod tota Gallia, & univerfi 
Principes potius concedere , quam negare 
debent. 


Noftis qualiter ad locum, qui Aquis ab 
aquarum calidarum aptatione, traxit vocabu- 
lum, folito more venandi caula ingreffus/ed 
perplexione fiivarum, errore quoque v;arutn 
a fociis fcqueftratus veui, thermas calidorum 
fontium & palatia inibi reperi , qux quondi 
Granus, unus de Romanis Principibus, fra- 
ter Neronis & Agrippx a principio conftru- 
xcrat. Qux longa vetuftate deferta ac demo- 
lita, frutetis quoque ac vepribus occupau 
nunc renovavi, pede equi noftri in^uo ledi, 
inter faltus, rivis aquarum calidarum perce- 
ptis & repertis : fed & ibidem monafterium 
Marix Matri Domini noftri Jefu Chrift», o- 
mni labore ac fumptu quo potui, xdificavi, 
lapidibus ex marmore pretiofo adornavi, 
quod Domina adjuvante & coopcrantc fic 
formam fufeepit, ut nullum ipli queat xqui- 
parari. 

Itaque tam egregio opere hujus batilicx 
non foiiimpro voto meo Se deliderio, verum 
ex divina gratia ad unguem perado , pigno- 
ra Apoftolc' uin , Martyrum e on fetiorum , 
virginum a divertis terris & regnis , & prxei- 
pueGrxeorum collegi, qux huic fando in- 
tuli loco, ut eorum fuffragiis regnum firme- 
metur, & peccctoru indulgentia condonetur. 

Prxterca a Domino Leone Remano Pon- 
tifice hujus templi confecrationcin,quam er- 
ga idem opus fieri impetravi prx nimia devo-- 
tionc, quam erga idem opus habui, & fan- 
dorum pignora, qux ibi recondita meo ftu- 
dio& elaboratu habentur. Decebat enim, ut 
idem templum, quod eundis monadicis arti- 
ficiis in regno noftro, forma & ftrudurs prx- 
c(Tc videtur, in honorem S. Dei genetricis, f 
nobis regali ftudio fundatum, dignitate con- 
fecrationis prxccllcret, ficut ipfa virgo fuper 
omnes choros Sandorum prxccllens exalta- 
ta eft, & ideo Dominum Apoftolicum, qui 
omnes prxccllit Hcclefiafticos gradu, ad con- 
fccrandtim & dedicandum, ex (ola cordis mei 
confideratione, elegi & accivi, i -J 

Accivi etiam cuin illo Romanok Cardina-, 
les, Epifeopos Itaiix quoque, quam plurcs& 
Gallix, (imulque Abbates, & cujusquc ordi- 
nis Clerum multum, qui huic faerx dedica- 
tioni intereffent. Acciti funt etiam multi Ro- 
mani Principes, prxfcdura & qualicunque 
dignitate promoti , ad id folemne , Duces, 
Marchioncs, Comites, Principes regni no- 
ftri tam Itaiix, quam Saxoni* tam Bavarix, 
quam Alcmannix,& utriusque Francix, tam 
Ortcntalis , quam Occidentalis, in omnibus 
voto meo Se deliderio obfcqucntcs. 

Illic 
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Illic vero Domino Apo(lolico,& omnibus 
prjtdi&is nobilibus, Se egregiis perfonis con- 
gregatis, merui ab omnibus obtinere, pre ni- 
mia devotione, quam ergaj ipfum locum, SC 
matrem Domini noftriJcfuChrifti habebam, 
ut in templo eodem fedes Regia locaretur, & 
locus regalis & caput Galliz trans alpes ha- 
beretur, ac in ipfa fode Reges fuccdlores& 
hzredcs Regni initiarentur, & fic initiati ju- 
re de hinc Imperatoriam Majeftatcm Roma; 
Tine ulla contradictione, planius affcqucrcn- 
tur. Confirmatum Se fancitum cft hoc a Do- 
mino Leone Romano Pontifice , & a me Ca- 
rolo Romanorum Imperatore Augufto, Se 
primo audore hujus templi & loci, quatenu? 
ratum & inconvulfum hoc ftatutum & decre- 
tum noftrum maneat ; & hic fedes regni trans 
Alpes habeatur, fitquc caput omnium civita- 
tum, & provinciarum Gallia:. 

Decrevimus etiam ex aflfenfu & benevo- 
lentia omnium Principum regni, qui ad hoc 
feftum dedicationis convenerant, ut locum 
& tedem regiam , pro murali prarfidio con- 
tra omnes turbines, Epifeopi, Duces, Mar- 
chiones , Comites , omnes Principes Gailiar, 
fideles regni, tueamur, iemper locum hunc 
venerantes. Decrevimus ctiam.fi qusr inju- 
ria aut verfutia contra leges quas (latuimus. 
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furrexerit , libero aut fervo nocere tentave- 
rit. Aquis ad hanc regiam fedem , quam feci- 
mus caput Gailiar, veniat, veniam judices 8c 
defenfores lori , Se cum aequitate legis caulae 
decernantur , (fatus legis relurgat , injuria 
condemnetur, & judicia reformetur. 

Nunc ergb, quia locum hunc majcftatd 
Regi* fedis Domini Apoftolici decreto, es 
noitra imperiali potentia , noftroquc aifcnfu 
exaltavimus, honcflatc vero hujus templi, 0C 
plurimorum fandorum veneratione magni- 
Heavimus, decet nec incongruum videtur» 
(cum ad hoc nimium figitur noiter animus) 
ut petitio mea, cujus vos non lolum audito- 
res, fcd benevolos fa&orcs fieri exoravi , a- 
pud vos obtineat , quatenus non Colum cleri- 
ci Si laici, loci hujus indigentia;, fcd & omne* 
incolx & advenae , hic inhabitare volente*» 
przfcntcs& futuri, fub tuta & libera lege, fi- 
ne omni fervili conditione vitam agant, ac 
omnes pariter, ex avis & atavis ad hanc fe- 
dem pertinentes, licet alibi moram facientes, 
ab hac lege, quam di&avero in prarfenuarutn 
a nullo fucccfforc noftro, vel ab aliquo ma- 
chinatore , legum fubveriorc, infringantur» 
nunquam de manu Regis alicui pcrfoua 
nobili vel ignobili in beneficio 
tradantur. 
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ad ufufrucluiris barides, pendentes etiam fructus ptrtsnesmt i 1 num* t. 



I. N. D. 

i *>nb B. at» )wtp 
61« otint ijrjtugutig <?&«[(*«« 
Jttafcr Wt n ad) von «inanbtr 
' gtffcrbtiw ttfilm / bo*fol*«l 
1 gtflal» ob jtear na* 2 lbrl*mng 
6 (t Itgattn von gtmctntm 0ur/b<t3l)(ilu!ig 
ttmSiirfUI*tn ntietnianbr«*i«n gtmdj gc. 
(rojfddbjfi icbo* baa ebtrbllbtnt ad dies vi- 
ti ufumfrufium babtnenb b«p eftligtm gan> 
gtn 3)tnnJgtn (igni* gtlajfm tetrbtn fotre / 
Btliltllanum nidr repugnirt tetrb. 

B. (Iitbt/ etrlafjt «tn ©*»«)I«r C. bttftlW* 
gtn l«b( A. lulang/ fan ilirtr <Srbf*afft m*« 
«rmaricn ; etrfauffi fcl*< gdngll* au Sii», 
gtn «no ff tgtnifiumb gtgtn D. 

3)6« 5 . 2Eo*tn / alb 6 «n ip. 3un(l (Ilrbf 
A. au* / an j«no bte ebtjjabtnbtr ijjtllung 
coocedirt D. bap )!jnt i'cm t(ugt*aiif n 
fo A.crlc&f- ni*gu»ab«r ton b«m ©InrftljJJa. 
btrn 6 ii 6 Otnibt/ ietl*tb no* m*i «ing«> 
*an/ ftm 3bti! gtbufitt/ btfi A. (Jrbtn ab«t 
f«nn 6 an»( 6 «r i 6 ann Dlt Sriib btrairb ror 6 <t 
$biir/enD 6 «r $ fonbrtdjttnb /«/. **i. * 4 t. 
Ia ab tti it. vofftc fce</ na* bt)f«n 3 »M< 61« 

Wuguilg 6 tm rato temporis, fo 6(1 A. 6 «t J«l( 
w® 3»&rgam na* amjSiugtn erkbr j&ntn 
g«t>r6tg |Vt)( ®«g«b««n 6<r(6<g«n (n 6if<n pun- 
Ocn tlntb Conlilii , mab, 6«m O. an iJDtr.cftl/ 


N. I. C 

•Oabtm 6 nb Otmbt juiutbtfltn enb tfnjurau> 
m tn ftp t.AfiumN.btn 16 . 3ulrti2lnna i«,i. 

/J"^V>d:mna* ena (fnBebtnanOKn 

v ^i 21 i'ora«f( 8 »tt cifus n» 6 <m ifn 6 pbtr» 
ojocbtn / bap »ir bfftauff en. 
f«t/b«ii9i(*r«n g«mi 6 /(»<b«ntf«n «nf)«i(«n 
moiren i SEir f«Iblg« au* (n t <in«n »<g ab< 
f*lag«n foU«it. Zl i f(l tufolg 6 <(fm/tr(ili* ju. 
m««(f(n'( 6 ann auff2lbfi«rb<n B. 6 <p a. S}au$> 
franicn ot 6 «nlt*abgfif)«ilr enb »«ntg( (Biutt/ 
fo na* <b<iim.iffig«r 2(bifi<llung 6 «p A. b(mrc< 
fJUi.) . t«|Ttmbr Borbin/bap anjt.o na* gtm< 
b«i«m u(ufru<au fo(4« f)tn(«fdlJi»i« @uf«r/m(t 
fampi b«n«n baraiiff |i«b«n 6 «n QSlumtn ob«t 
Dliigcii: b«in (lintdfaOb Stb«n/oe<r numnefir 
trm I). al< t»<[*tt btf« (f tbg«t«*(igf «II ««*«< 
mcffig an |I* g«bta*r/ juju(t«D«n frtxn/ enb 
(jjbrn A. 5rb«n Wpor;« nxints nl*t«/ Mna 
btn ^Saufofien jufotbirn : tefc b«b<« ba< gt. 
QBuriimbtrglf* f anbr«*i/(n obang<)og«n«m 
$. baabcr. enb au* aUgcmtlnc diaif«rl(*< 
Di«*(«u fol*« afleb ndrll* mu fi* brtngm. 

Etenim de jure communi ad ufumfruiSua- 
rium hairedesvc ejus percepti folummod» * 
(rufius pertinent, pendentes vero finito uTu- 
frufiu una cum fundo ad proprietarium 
tranfeunt, L fi ufieftuOuatius meffem ff. quii, 
mtd. «/«/>. amit. & A defuuSa. ac L fi fue. f. 

de ufuftua. 
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u/u/rucl. per qux jura ita omnes Intetpre. 
tes unanimiter concludunt , Cavalcan. Irati. 
i. ufuftuB. mul. reliB. n. 242. C6pcn. quojf. 
)•. n. 14. Hattman. Pillor. hi. i. quofi. i*, n. 
1 It. ubi in fobfcqucntibus Jacobum Cujacium 
lingularem & contrariam opiniouem defen- 
dentem (quod nempe inter ufufru&uarii hx- 
redes & proprietarium talis fruftuum ineun- 
da fit ratio, ut pro rata prxteriti n mporis, 
quo confbitic ulusfiufius, portio fru&uum 
tam perceptorum, quam pendentium perti- 
neat ad ufuf ruftuariuin, & quod fupereu, do- 
mino pra lietur) (olide & pluribus refutat, 
j 4<f)tn audi otemj<0ure jiaiftrltcbftKed)- 

(t |b terit/ tap / leann gletdi Hei Me Slcbtl 
anjulegtm bannod) M( grudiien 6em proprie- 
tario, enb »em jenfgen lufldnMg fctjttt / tse!» 
cbtni blt ©liter laU (HnberfdlU <£ rben efqen* 
t&umblidl qebfifjren tfeun / en» eon felbfgen 
griiebttti Ceft fllnfftr» €rben teeittr nubt/bun 
ceu Q)aufo|ien jufotbern jjabtn. 

^ Fru&us namque pendentes, licet (ini per- 
ceptioni St rccolledbiuni proximi, ad proprie- 
tarium pertinere, tradunt Francifc. Vivius, 
itiif Stupol. s. uum.it. Paul. Caftrcnf. itn- 
Ji l. ut. uti. x. Cephal. ittfil. /Si. & ttnfil.ftq. 
rtl. j. Ancharan. itufil. ifj. Arctin. ttnfil. 

r rf. circa quintum. Alex, emfil. il. num. 
a. vtL i. Jafon. ttnfil. 2)1. rtl. I. ac Pete. Surd. 
ttnfil. 227 . num. 22. 

Et hxc omnia etiam in cafu fidcicommifli 
locum habere, quod nempe ad fideicommif- 
farium pertineant fruftus pendentes , licet 
major pars anni, antequam dies fideicommif- 
(i ccflcrit, przterita fit, decidit Vivius , i. it- 
iif. t. num. q. 

6 2 !nt teetb en etrmdg Snrfll- QEiireentberq. 

f itnbtotbtend / an obeerflanbeneni £>rr aHein 
fclcbt Dlucunaen / tem rato temporis na tfa/ 

jtulfeben befi ' 31 le(fert en» »en $tn»erfd|]«©t» 
bern getfeetlttbarangletefcfam alletag ernsatf 
fdllet/ en» Me teeber ^aqel / QBin» o»et an» 
»erm Snglurf emerteorffm / ais ta fetjn» 
©el»t en» geieiffe gruditgulietit aucb an»cre 
berogltldien jdrlteb en» befldntlge ©cfdd t 
qux cenam St debuitam pixltationem ha- 


bent, idque etiam conforme cft juri commu- 
ni. Hartman. 1’illor. d queft. a«. n. 6 a. Giil. 

2. tkfirt. II. num. ). in fi n. Caflillo, it ufufi. 
up. 77. num. 2t. 

IDarunter aber (cnrten ® Imfel / -Cabern / 
fitrabt/ een nxltben »ip oris »et ©trett/gar 
indu gejegen ober geredniet teetben. 

gur »a« anbet / teanti (n gegenteertigem 7 
gall l)ieberor fein Sjieilung getrciftn teorMn 
ftmi folt/fonbetn felblgt er|l an|e«e natfa bee- 
ter ©(legcmdefct A. en» B. ib(lctben Jhieflcl» 
(eu/ tecren ttir ter OTeinung/ taf etn tetg M 
teu anbern flrlrtige SXncfel / JT)dbcrn enb £>• 
m at/ instfcben »cn (pnbtrfaOS itben ober »tm 
D. fo an tero (latt gelangt/ enbbef geteejiien 
Sflleffcrs Uiacbfommentprq rata, en» tefe bal 
(ftgemfinmb jurtri[)(iltn/ »od) ter BaufoR 
feln »t(i A. hxrcdibus tn gltltbtr portion ter- 
berft erflattet leetben (olle/ tn Beocncfung/ »a 
bte©uternl(bigctl)cilt/ nidus »epoirenutr • 
ea juris prxfumptionc tarfiir iu$alicni»at |C» 
bee ©tuef en» «nem jeben (?rben ju fcuitr 3 n. 
gebiirgejidrtg fctje. arg. I. qui pattr. /». # it 
fam. trcifi. ubi habetur ; qux pater iutcr fi- 
lios noti divilit , pofl datas adbioncs vire di. 
vilionis ad (ingulos pro hxreditaria 
pertinere. 

Facit huc , quod poft Cavalcan. i. tjuit. 
mul.uliB num. 242. novidime (cribit /Emil. 
Gall. i. txctpt. ttfttmtnt. iit. 4. rxitpt. 17. p. 

2. num. 7 t. Ii non omnes fruftus a folo ef- 
fent (cp arati , tunc pro rata feparatorum eos 
ad hxicdca ufufrufiuarii fpeftare, & pro ra- 
ta non feparatorum proprietarium tonfequi 
debere. 

SBeleiiciti aOern uatb tetr ctntcrfl indit 
ftblfefftn fennen/ bann 6ag ter D. tn (tintm 
begclircngegrunbit/j^mi aucb eon teinSbin 
(fel/Jpabtm/£)tmbt en» antern gelbfrild)' 
tm/ncldieiut i<tt oefj A. reMlidieit Jptnfcfcet» 
»en nodi ntcfcr emgetban g«ec|l / feta amfceil 
gegen ? nttldimng »eb <8aufdiilling«/|b»($ 

A. nadigtlaijeiitn ©rbtn ald e(n 3 )orau 6 ge< 

butirt / anjeijo gefolget teerben miijfe. 

Actum ‘iiibingen/ ten 27. Julii, 
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